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1  Filed  Mar  19  1947  Charles  E.  Stewart,  Clerk 

In  the  District  Court  of  the  United  States  for  the 
District  of  Columbia 

Civil  Action  No.  1192. 

Mayflower  Hotel  Stockholders  Protective  Committee* 
729  15th  Street,  N.  W.,  Washington,  D.  C.;  Elizabeth 
W.  Sturtevant,  86  Kalorama  Circle,  N.  W.,  Washing¬ 
ton,  D.  C. ;  Olive  E.  Polio,  93  Oriole  Parkway,  Toronto, 
Ontario,  Canada;  James  A.  Dunlap,  Gainesville  Na¬ 
tional  Bank  Bnilding,  Gainesville,  Georgia;  Edgar  B. 
Dunlap,  Jr.,  Gainesville  National  Bank  Bnilding, 
Gainesville,  Georgia;  Helen  C.  Dapray,  2700  Connec- 
;  ticut  Avenue,  N.  W.,  Washington,  D.  C.,  Plaintiffs, 

v. 

Mayflower  Hotel  Corporation,  Connecticut  Avenue  & 
DeSales  St.,  N.  W.,  Washington,  D.  C.;  Hilton  Hotels 
Corporation,  Stevens  Hotel,  Chicago,  Illinois;  C.  N. 
Hilton,  Stevens  Hotel,  Chicago,  Illinois;  Henry  ( 
Crown,  33  N.  LaSalle  Street,  Chicago,  Illinois;  Robert 
W.  Dowling,  25  Broad  Street,  New  York  4,  N.  Y.;  L. 
Boyd  Hatch,  33  Pine  Street,  New  York  5,  N.  Y.;  J. 
Clifford  Folger,  American  Security  Building,  Wash¬ 
ington,  D.  C.;  C.  Kenneth  Baxter,  Lincoln  liberty, 
Building,  Philadelphia,  Pennsylvania;  Robert  V. 
Fleming,  1503  Pennsylvania  Ave.,  N.  W.  Washington 
D.  C.;  Joseph  P.  Blnns,  Palmer  House,  Chicago,  Illi¬ 
nois;  Harry  L.  Ludwig,  Stevens  Hotel,  Chicago,  Uli- 

2  nois;  Robert  P.  Williford,  Stevens  Hotel,  Chicago, 
Illinois;  William  J.  Friedman,  231  S.  LaSalle  Street, 
Chicago,  Illinois ;  Thornton  Raney,  Mayflower  Hotel, 
Washington,  D.  C.;  Harold  Baxter,  Lincoln  Liberty 
Building,  Philadelphia,  Pennsylvania;  John  Stewart, 
Lincoln  Liberty  Building,  Philadelphia,  Pennsylvania; 
Raymond  D.  McGrath,  Warrenton,  Virginia,  Defend* 
amts. 
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Complaint  for  Injunction,  for  Receivership,  for  Accounting, 
and  to  Set  Aside  Contract  for  Fraud. 

1.  The  plaintiffs  are  citizens  of  the  United  States  and 
are  and  were,  at  the  time  of  the  grievances  hereinafter  set 
forth,  stockholders  of  the  Mayflower  Hotel  Corporation, 
and  bring  this  action  individually  and  on  behalf  of  the  May¬ 
flower  Hotel  Stockholders  Protective  Committee,  represent¬ 
ing  holders  of  more  than  6500  shares  of  stock  of  the  defen¬ 
dant,  Mayflower  Hotel  Corporation,  and  on  behalf  of  all 
others  similarly  situated  who  may  come  in  as  parties  to  this 
action. 

2.  The  defendant,  Mayflower  Hotel  Corporation,  is  a  cor¬ 
poration  organized  under  the  laws  of  the  State  of  Dela¬ 
ware  for  the  sole  purpose  of  owning  and  operating  the  May¬ 
flower  Hotel  in  the  City  of  Washington,  District  of  Colum¬ 
bia,  where,  until  the  grievances  hereinafter  complained  of, 
its  entire  assets  and  business,  corporate  books  and  person¬ 
nel  and  principal  office  were  located  and  where  the  corpora¬ 
tion  conducted  all  of  its  business  and  held  all  of  its  corpo- 
rate  meetings. 

The  defendant,  Hilton  Hotels  Corporation,  is  a  corpora¬ 
tion  organized  under  the  laws  of  the  State  of  Illinois,  with 
its  principal  office  in  Chicago,  Illinois. 

lie  defendant,  C.  N.  Hilton,  is  a  resident  of  the  State  of 
Illinois  and,  since  December  19, 1946,  has  been  acting 
3  as  President  and  Director  of  the  said  defendant, 
Mayflower  Hotel  Corporation,  and  also  as  President 
and  Director  of  the  said  defendant,  Hilton  Hotels  Corpora¬ 
tion,  and  is  sued  individually  and  in  his  capacity  as  Presi¬ 
dent  and  Director  of  the  said  defendant  corporations. 

The  defendant,  J.  Clifford  Folger,  was  at  the  time  of  the 
grievances  hereinafter  set  forth  President  and  Director  of 
the  defendant,  Mayflower  Hotel  Corporation,  and  is  now  a 
Director  and  member  of  the  Executive  Committee  of  the 
said  defendant,  Mayflower  Hotel  Corporation,  and  is  sued 
individually  and  as  a  Director  of  said  defendant  corpora¬ 
tion. 


4 


The  defendant,  Joseph  P.  Binns,  is  Executive  Vice  Presi¬ 
dent  of  both  named  defendant  corporations,  and  is  sued  in¬ 
dividually  and  in  his  capacity  as  Executive  Vice  President 
of  said  defendant  corporations. 

The  defendant,  Harry  L.  Ludwig,  is  Treasurer  of  the  de¬ 
fendant,  Mayflower  Hotel  Corporation,  and  Vice  President 
and  Treasurer  of  the  defendant,  Hilton  Hotels  Corporation, 
and  is  sued  individually  and  in  his  capacity  as  an  officer  of 
said  defendant  corporations. 

The  defendant,  Robert"  P.  Williford,  is  Vice  President  of 
both  named  defendant  corporations,  and  is  sued  individ¬ 
ually  and  in  his  capacity  as  an  officer  of  said  defendant  cor¬ 
porations. 

The  defendant,  William  J.  Friedman,  is  Secretary  of  both 
named  defendant  corporations,  and  is  sued  individually  and 
in  his  capacity  as  Secretary  of  said  defendant  corporations. 

The  defendant,  Thornton  Raney,  is  Assistant  Treasurer 
and  Comptroller  of  the  defendant,  Mayflower  Hotel  Cor¬ 
poration,  and  is  sued  individually  and  in  his  capacity  as  an 
officer  of  said  defendant  corporation. 

The  defendant,  Henry  Crown,  is  a  Director  of  both  named 
defendant  corporations,  and  is  sued  individually  and  as  a 
Director  of  said  defendant  corporations. 

4  The  defendant,  Robert  Dowling,  is  a  Director  of 

both  named  defendant  corporations,  and  is  sued  in¬ 
dividually  and  as  a  Director  of  said  defendant  corporations. 

The  defendant,  L.  Boyd  Hatch,  is  a  Director  of  both 
named  defendant  corporations,  and  is  sued  individually  and 
as  a  Director  of  said  defendant  corporations. 

The  defendant,  C.  Kenneth  Baxter,  was  a  Director  of  the 
defendant,  Mayflower  Hotel  Corporation,  at  the  time  of  the 
grievances  hereinafter  set  forth  and  is  now  a  Director  of 
said  corporation,  and  is  sued  individually  and  in  his  capac¬ 
ity  as  Director  of  said  defendant,  Mayflower  Hotel  Corpo¬ 
ration. 

The  defendant,  Robert  V.  Fleming,  was  a  Director  of 
the  defendant,  Mayflower  Hotel  Corporation,  at  the  time  of 


the  grievances  hereinafter  set  forth  and  is  now  a  Director 
of  said  corporation,  and  is  sued  individually  and  in  his 
capacity  as  Director  of  said  defendant,  Mayflower  Hotel 
Corporation. 

The  defendant,  Harold  Baxter,  was  a  member  of  the 
Board  of  Directors  of  the  defendant,  Mayflower  Hotel  Cor¬ 
poration,  having  submitted  his  resignation  on  December  19, 
1946,  and  is  sued  individually  and  in  his  capacity  as  Direc¬ 
tor  of  said  defendant,  Mayflower  Hotel  Corporation. 

The  defendant,  William  L.  Beale,  was  Chairman  of  the 
Board  of  Directors  of  the  defendant,  Mayflower  Hotel  Cor¬ 
poration,  having  submitted  his  resignation  on  December  19, 
1946,  and  is  sued  individually  and  in  his  capacity  as  an  offi¬ 
cer  of  the  defendant,  Mayflower  Hotel  Corporation. 

The  defendant,  John  Stewart,  was  a  Director  of  the  de¬ 
fendant,  Mayflower  Hotel  Corporation,  having  submitted 
his  resignation  on  December  19, 1946,  and  is  sued  individu¬ 
ally  and  in  his  capacity  as  a  Director  of  said  defendant, 
Mayflower  Hotel  Corporation. 

The  defendant,  Raymond  D.  McGrath,  was  a  Director  of 
the  defendant,  Mayflower  Hotel  Corporation,  having  sub¬ 
mitted  his  resignation  on  December  19,  1946,  and  is 
5  sued  individually  and  in  his  capacity  as  a  Director  of 
said  defendant,  Mayflower  Hotel  Corporation. 

3.  The  defendant,  Mayflower  Hotel  Corporation,  was  in¬ 
corporated  under  the  laws  of  the  State  of  Delaware  in  the 
year  1934,  for  the  sole  purpose  of  owning  and  operating  the 
Mayflower  Hotel  in  the  City  of  Washington,  District  of  Co¬ 
lumbia,  with  an  authorized  capital  of  445,000  shares  of  com¬ 
mon  stock  of  the  par  value  of  $1.00  per  share,  of  which 
389,738  shares  are  outstanding  at  the  present  time.  The 
defendant,  Mayflower  Hotel  Corporation,  owned  and  oper¬ 
ated  the  said  hotel  continuously  from  that  time  until  the 
18th  day  of  December  1946,  when  the  control  and  operation 
of  the  said  hotel  was  turned  over  to  the  defendant,  Hilton 
Hotel  Corporation. 

The  Mayflower  Hotel  was  completed  in  1925  at  a  cost  of 
more  than  $10,000,000,  and  equipment  and  furnishings  were 
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provided  at  a  cost  of  $1,500,000.  At  that  time  a  first  deed  of 
trust  of  $7,500,000  was  placed  on  the  property  and  a  second 
trust  of  $2,500,000,  and  both  preferred  and  common  stock 
were  issued.  % 

Under  the  Reorganization  Plan  of  1934  all  of  the  first  and 
second  trusts  and  existing  stock  issues  were  cancelled  and  a 
new  first  trust  of  $4,500,000  was  placed  on  the  property  and 
a  new  stock  issue  of  445,000  shares  of  common  stock  at 
$1.00  per  share  was  authorized,  and  during  the  period  in 
which  the  hotel  was  operated  by  the  defendant,  Mayflower 
Hotel  Corporation,  the  first  deed  of  trust  indebtedness  was 
reduced  from  $4,500,000  to  $1,675,000,  as  of  December  31, 
1946,  from  the  earnings  of  the  company,  as  shown  by  the 
Annual  Statement  attached  hereto  marked  Exhibit  1  and 
made  a  part  hereof. 

The  Mayflower  Hotel,  since  its  reorganization  in  1934, 
has  been  continuously  and  successfully  operated  at  a  profit 
and  in  the  year  1946,  in  spite  of  the  21-day  strike  of  its  em¬ 
ployees,  which  greatly  reduced  its  earning  capacity,  at  a 
profit  after  the  payment  of  all  taxes,  in  the  amount  of 
$345,653.01,  as  shown  by  Exhibit  1  heretofore  referred  to. 

The  value  of  the  assets  of  the  defendant,  Mayflower  * 
6  Hotel  Corporation,  have  constantly  increased  and  on 
December  18, 1946,  reproduction  costs,  as  the  plain¬ 
tiffs  are  informed  and  believe,  would  have  exceeded 
$15,000,000,  and  the  fair  cash  value  thereof,  together  with' 
its  current  assets,  good  will,  furnishings  and  business,  was 
at  least  $12,000,000. 

There  has  been  a  constant  increase  in  values  of  such  prop¬ 
erties  in  Washington  and,  more  than  one  year  prior  to  De¬ 
cember  18, 1946,  the  defendant,  J.  Clifford  Folger,  as  Presi¬ 
dent  of  the  defendant,  Mayflower  Hotel  Corporation,  after 
consultation  with  Donner  Estates,  Incorporated,  herein¬ 
after  identified,  without  submitting  any  offer  to  his  Board 
of  Directors,  had  refused  to  consider  the  offer  of  $9,000,000 
for  purchase  of  the  Mayflower  Hotel. 

4.  On  October  22,  1945,  the  defendant,  Joseph  P.  Binns, 
resigned  as  Director  of  the  defendant,  Mayflower  Hotel 


Corporation  and  became  associated  with  the  defendant, 
C.  N.  Hilton,  President  of  the  defendant,  Hilton  Hotels  Cor¬ 
poration,  and  has  continued  snch  association. 

The  defendant,  Joseph  P.  Binns,  and  the  defendant,  J. 
Clifford  Folger,  then  President  of  the  defendant,  Mayflower 
Hotel  Corporation,  and  representing  Donner  Estates,  In¬ 
corporated,  owners  of  the  majority  of  the  stock  of  the  de¬ 
fendant,  Mayflower  Hotel  Corporation,  together  with  the 
defendant,  C.  N.  Hilton,  President  of  the  defendant,  Hilton 
Hotels  Corporation,  conspired  and  planned,  before  and 
after  the  resignation  of  the  defendant,  Joseph  P.  Binns,  as 
Director  of  the  defendant,  Mayflower  Hotel  Corporation,  to 
effect  a  sale  of  the  assets  of  the  defendant,  Mayflower  Hotel 
Corporation,  without  notice  to  its  stockholders. 

As  a  part  of  the  conspiracy  to  secure  all  of  the  assets, 
business  and  good  will  of  the  defendant,  Mayflower  Hotel 
Corporation,  at  a  fraction  of  the  true  value  of  the  property 
and  to  freeze  and  force  out  the  minority  stockholders, 
7  for  many  months  prior  to  the  transfer  of  the  stock 
held  by  Donner  Estates,  Incorporated  and  prior  to 
the  unlawful  change  of  officers  and  Directors  to  the  control 
of  the  defendant,  Hilton  Hotels  Corporation,  as  hereinafter 
set  forth,  the  auditors  and  accountants  of  the  defendant, 
Hilton  Hotels  Corporation,  were  given  access  to  all  the 
books  and  assets  of  the  defendant,  Mayflower  Hotel  Cor¬ 
poration,  with  the  connivance  of  the  defendant,  J.  Clifford 
Folger,  President  of  the  defendant,  Mayflower  Hotel  Cor¬ 
poration,  and  the  defendant^  Joseph  P.  Binns,  formerly  a 
Director  of  the  defendant,  Mayflower  Hotel  Corporation, 
but  then  an  associate  of  the  defendant,  Hilton  Hotels  Cor¬ 
poration,  who  for  years  had  had  access  to  all  the  confiden¬ 
tial  records  of  the  defendant,  Mayflower  Hotel  Corporation, 
culminating  on  December  19, 1946,  in  the  unlawful  resigna¬ 
tion  of  the  officers  and  Directors  of  the  defendant,  May¬ 
flower  Hotel  Corporation,  in  violation  of  their  fiduciary 
duty  to  protect  the  property  of  said  corporation  and  the 
rights  of  all  of  the  stockholders. 
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5.  On  December  18, 1846,  the  sale  of  the  Mayflower  Hotel 
to  the  Hilton  chain  of  hotels  owned  by  the  defendant,  Hilton 
Hotels  Corporation,  was  announced  in  the  press  as  immi¬ 
nent  by  the  defendant,  J.  Clifford  Folger,  President  of  the 
defendant,  Mayflower  Hotel  Corporation,  who  announced 
that  the -Mayflower  Hotel  Corporation  was  in  excellent  fi¬ 
nancial  condition  and  had  effected  substantial  reductions  in 
its  bonded  indebtedness. 

On  December  19, 1946,  the  defendant,  J.  Clifford  Folger, 
as  President  of  the  defendant,  Mayflower  Hotel  Corpora¬ 
tion,  and  the  defendant,  C.  N.  Hilton,  as  President  of  the 
defendant,  Hilton  Hotels  Corporation,  announced  through 
the  public  press,  without  prior  notice  to  the  stockholders, 
that  the  defendant,  Hilton  Hotels  Corporation,  had  pur¬ 
chased  control  of  the  Mayflower  Hotel,  effective  as  of  that 
date.  Upon  that  day  a  meeting  of  the  hotel  employees  was 
called  by  C.  N.  Hilton,  President  of  Hilton  Hotels 
8  Corporation,  and  he  announced  his  control  of  the 
Mayflower  Hotel  as  of  that  date.  Copies  of  the  said 
press  announcements  are  attached  hereto  as  Exhibit  2  and 
made  a  part  hereof.  There  are  also  attached  hereto,  marked 
Exhibits  6  and  7  and  made  a  part  hereof,  copies  of  the 
magazine  advertisements  of  the  defendant,  Hilton  Hotels 
Corporation,  in  the  issues  of  January  20,  1947  and  Febru¬ 
ary  3, 1947,  of  the  magazine  Time,  illustrating  the  national 
campaign  of  advertising  of  Hilton  Hotels  Corporation  and 
asserting  ownership  of  the  Mayflower  Hotel. 

6.  On  December  19,  1946,  again  without  notice  to  the 
stockholders,  there  was  an  emergency  meeting  of  the  Direc¬ 
tors  of  the  defendant,  Mayflower  Hotel  Corporation,  called 
by  telephone  by  the  defendant,  J.  Clifford  Folger,  its  Presi¬ 
dent  and  special  representative  of  Donner  Estates,  Incor¬ 
porated,  who  had  at  that  time  allegedly  sold  the  stock  of 
the  said  Donner  Estates,  Incorporated  to  the  defendant, 
Hilton  Hotels  Corporation.  At  that  meeting  the  Chairman 
of  the  Board,  the  defendant,  "William  L.  Beale,  was  re¬ 
quested  to  resign  and  did  resign,  he  having  had  no  knowl- 
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edge  prior  to  that  time  of  any  of  the  transactions  herein  set 
forth  and  no  prior  intention  of  resigning.  The  defendants, 
Harold  Baxter,  John  Stewart  and  Raymond  D.  McGrath, 
then  Directors  of  the  defendant,  Mayflower  Hotel  Corpora¬ 
tion,  all  being  representatives  of  Donner  Estates,  Incorpo¬ 
rated,  also  resigned.  Upon  acceptance  of  the  resignations, 
in  lots  of  two,  the  Directors  of  the  defendant,  Hilton  Hotels 
Corporation,  who  were  present  and  ready  to  assume  control 
of  the  assets  of  the  defendant,  Mayflower  Hotel  Corpora¬ 
tion,  were  immediately  elected  by  the  Board  of  Directors  to 
succeed  the  resigned  Directors  of  the  defendant,  Mayflower 
Hotel  Corporation. 

Thereupon,  at  the  same  meeting,  the  defendant,  J.  Clif¬ 
ford  Folger,  resigned  as  President  of  the  defendant,  May¬ 
flower  Hotel  Corporation,  but  was  retained  and 
9  elected  as  a  member  of  its  Executive  Committee. 

Upon  the  resignation  of  the  officers  and  Directors  of 
the  defendant,  Mayflower  Hotel  Corporation,  the  following 
officers  and  Directors  were  elected : 

Officers : 

C.  N.  Hilton,  President 

Joseph  P.  Binns,  Executive  Vice  President 

Robert  P.  Williford,  Vice  President 

H.  L.  Ludwig,  Treasurer 

William  J.  Friedman,  Secretary 

Thornton  Raney,  Comptroller  and  Assistant  Treasurer 

Joseph  T.  Zoline,  Assistant  Secretary 

* 

Directors : 

C.  Kenneth  Baxter,  Henry  Crown,  Robert  W.  Dowling, 
Robert  V.  Fleming,  J.  Clifford  Folger,  L.  Boyd  Hatch,  C.  N. 
Hilton. 

The  residences  and  election  of  these  officers  and  Direc* 
tors  appear  in  the  minutes  of  the  emergency  meeting  of  the 
defendant,  Mayflower  Hotel  Corporation,  on  December  19, 
1946,  as  shown  by  the  copy  of  the  minutes  hereto  attached 
as  Exhibit  3  and  made  a  part  hereof. 
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From  the  f  oregoing  list  it  appears  that  every  officer  of  the 
defendant,  Mayflower  Hotel  Corporation,  with  the  excep¬ 
tion  of  Thornton  Raney,  Comptroller  and  Assistant  Trea¬ 
surer,  is  now  an  officer  of  the  defendant,  Hilton  Hotels  Cor¬ 
poration.  It  further  appears  that  of  the  seven  Directors 
of  the  defendant,  Mayflower  Hotel  Corporation,  a  major¬ 
ity  are  Directors  of  the  defendant,  Hilton  Hotels  Corpora¬ 
tion.. 

7.  The  aforesaid  resignations  of  the  officers  and  Directors 
of  the  defendant,  Mayflower  Hotel  Corporation,  whose 
terms  had  not  expired  and  would  not  expire  until  after  the 
annual  meeting  of  the  stockholders  in  March,  1947,  were  in 
violation  of  Article  II,  Section  6,  of  the  By-Laws  of  the 
defendant,  Mayflower  Hotel  Corporation,  which  provides  as 
follows : 

“Section  6.  Election  of  Officers.  At  the  first  meeting 
of  the  board  of  directors  in  each  year  after  the  annual 
meeting  of  stockholders,  the  board  of  directors  shall  pro¬ 
ceed  to  the  election  of  the  general  officers  of  the  Corpora¬ 
tion.” 

10  It  was  a  gross  violation  of  the  fiduciary  duty  to 
■  the  stockholders  on  the  part  of  the  defendant  officers 
and  directors  of  the  defendant,  Mayflower  Hotel  Corpora¬ 
tion,  to  surrender  their  offices  and  to  permit  all  of  the 
assets  of  said  corporation  to  be  turned  over  to  another 
hotel  chain,  and,  upon  a  proper  accounting,  these  resigned 
officers  and  Directors  should  be  held  responsible  to  the 
stockholders  of  the  defendant,  Mayflower  Hotel  Corpora¬ 
tion,  for  any  loss  sustained  by  them  by  reason  of  such 
breach  of  fiduciary  duty. 

8.  On  December  18, 1946,  on  stationery  of  the  defendant, 
Hilton  Hotels  Corporation,  with  executive  offices  in  the 
Stevens  Hotel,  Chicago,  Illinois,  the  Hilton  Hotels  Corpo¬ 
ration,  by  G.  N.  Hilton  as  President,  sent  a  printed  circular 
letter  postmarked  Washington,  D.  C.,  to  the  stockholders 
of  the  defendant,  Mayflower  Hotel  Corporation,  saying 
that  on  that  day  the  defendant,  Hilton  Hotels  Corporation, 


had  purchased  all  the  common  stock  of  the  defendant,  May¬ 
flower  Hotel  Corporation,  controlled  by  Danner  Estates, 
Incorporated,  at  the  price  of  $13  per  share  and  agreed  that 
“the  same  offer  would  be  made  to  all  other  holders  of  the 
Mayflower  Hotel  Corporation  common  stock’’,  the  stock 
to  be  forwarded  to  the  defendant,  Hilton  Hotels  Corpora¬ 
tion,  Stevens  Hotel,  Chicago,  Illinois.  A  copy  of  this  letter 
is  attached  hereto  as  Exhibit  4  and  made  a  part  hereof. 

Plaintiffs  are  not  advised  as  to  what  other  considerations 
passed  to  Donner  Estates,  Incorporated  for  the  purchase 
and  sale  of  the  majority  of  the  stock  of  the  defendant,  May¬ 
flower  Hotel  Corporation,  but  it  is  wholly  inconceivable 
that  the  majority  stockholders  would  have  disposed  of  their 
interests  unconditionally  at  $13  per  share  and  turn  over 
control  of  property  worth  at  least  $12,000,000  for 
$2,600,000.  ^ 

0.  The  plaintiffs  allege  that  on  December  19,  1946,  after 
the  President,  officers  and  Directors  of  the  defendant,  May¬ 
flower  Hotel  Corporation,  had  resigned  and  after  said 
President,  the  defendant,  J.  Clifford  Folger,  had  be¬ 
ll  come  a  member  of  the  Executive  Committee  of  the 
defendant,  Mayflower  Hotel  Corporation,  under  the 
control  of  the  defendant,  Hilton  Hotels  Corporation,  with¬ 
out  -notice  to  the  stockholders  of  Mayflower  Hotel  Corpo¬ 
ration  and  in  further  pursuance  of  the  scheme  to  defraud 
them  and  to  dispose  of  the  business  and  assets  of  the  de¬ 
fendant,  ‘Mayflower  Hotel  Corporation,  the  interlocking 
Directorate  of  the  two  defendant  corporations  entered  into’ 
a  so-called  management  contract  dated  January  27,  1947, 
retroactive  to  January  1,  1947,  giving  to  the  defendant, 
Hilton  Hotels  Corporation,  the  management  and  control  of 
the  Mayflower  Hotel,  which  had  been  assumed  by  the  de¬ 
fendant,  Hilton  Hotels  Corporation,  on  December  19, 1946. 

The  plaintiffs  allege  that  this  contract  thus  entered  into 
by  tiie  interlocking  Directorate  of  the  two  defendant  corpo¬ 
rations,  a  majority  of  the  Directors  of  the  defendant,  May¬ 
flower  Hotel  Corporation,  being  officers  and  Directors  of  the 
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defendant,  Hilton  Hotels  Corporation,  was  wholly  void  and 
contrary  to  public  policy  and  to  the  best  interests  of  the 
stockholders  of  the  defendant,  Mayflower  Hotel  Corpora¬ 
tion.  A  copy  of  this  contract  is  attached  hereto  as  Exhibit 
5  and  made  a  part  hereof.  This  so-called  management  con¬ 
tract  was  executed  on  behalf  of  the  defendant,  Mayflower 
Hotel  Corporation,  by  Joseph  P.  Binns,  Executive  Vice 
President,  who  was  also  Executive  Vice  President  of  the 
defendant,  Hilton  Hotels  Corporation,  and  was  executed 
on  behalf  of  the  defendant,  Hilton  Hotels  Corporation,  by 
Harry  Ludwig,  Vice  President  and  Treasurer  of  said  cor¬ 
poration  and  also  Treasurer  of  the  defendant,  Mayflower 
Hotel  Corporation. 

An  analysis  of  the  so-called  management  contract  shows 
that  it  is  wholly  unilateral  in  its  benefits  and  inures  entirely 
to  the  defendant,  Hilton  Hotels  Corporation,  and  is  a  detri¬ 
ment  to  and  a  fraud  upon  the  defendant,  Mayflower  Hotel 
Corporation,  and  its  stockholders,  in  that  the  Mayflower 
Hotel  has  hitherto  been  successfully  managed  and 
12  conducted  under  the  present  general  manager,  whose 
contract  is  continued.  Under  this  unilateral  contract 
the  defendant,  Hilton  Hotels  Corporation,  is  voluntarily 
given,  by  the  action  of  the  interlocking  Directorate  of  the 
two  corporations,  $100,000  annually  for  management  alone, 
while  there  are  other  concessions  and  considerations 
inuring  to  the  benefit  of  the  defendant,  Hilton  Hotels  Cor¬ 
poration,  and  to  the  positive  detriment  of  the  defendant, 
Mayflower  Hotel  Corporation,  and  its  stockholders,  control 
of  which  is  placed  entirely  in  the  defendant,  Hilton  Hotels 
Corporation. 

Aside  from  the  management  fee  of  $100,000,  there  are 
other  concessions  given  to  the  defendant,  Hilton  Hotels 
Corporation,  by  the  action  of  the  interlocking  Directorate 
of  the  two  corporations: 

(a)  The  right  to  the  defendant,  Hilton  Hotels  Corpora¬ 
tion  to  purchase  all  supplies  and  to  charge  the  defendant, 
Mayflower  Hotel  Corporation,  whatever  profit  the  defend- 
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ant,  Hilton  Hotels  Corporation,  sees  fit,  without  limitation. 

(b)  Hie  interlocking  Directorate  of  these  two  defendant 
corporations  has  committed  the  defendant,  Mayflower 
Hotel  Corporation,  to  participation  in  the  advertising  cam¬ 
paign  of  the  defendant,  Hilton  Hotels  Corporation,  as 
shown  by  Exhibits  6  and  7  heretofore  referred  to,  the  limit 
of  the  cost  of  which  is  to  be  determined  entirely  by  the . 
defendant,  Hilton  Hotels  Corporation. 

(c)  A  further  concession  given  by  the  defendant,  May¬ 
flower  Hotel  Corporation,  to  the  defendant,  Hilton  Hotels 
Corporation,  is  that  the  former  corporation  is  to  be  respon¬ 
sible  for  all  of  the  expenses  of  employees  and  representa¬ 
tives  of  Hilton  Hotels  Corporation  who  may  come  to  Wash¬ 
ington  on  business,  without  limit  of  any  kind. 

(d)  The  defendant,  Mayflower  Hotel  Corporation,  has 
relinquished  all  control  over  the  purchase  of  supplies,  over 
the  cost  of  management,  over  the  cost  and  policy  of  adver¬ 
tising,  and  over  all  other  policies  relating  to  the 

13  management  and  operation  of  the  Mayflower  Hotel. 

(e)  In  the  event  of  dispute  between  Hilton  as 
Hilton  Hotels  Corporation  and  Hilton  as  Mayflower  Hotel 
Corporation,  this  dispute  is  to  be  submitted  to  three  arbi¬ 
trators,  one  to  be  selected  by  Hilton  as  President  of  Hilton 
Hotels  Corporation  and  one  by  Hilton  as  President  of  May¬ 
flower  Hotel  Corporation.  The  two  arbitrators  shall 
promptly  designate  a  third  person  to  act  as  arbitrator  and, 
if  the  two  arbitrators  cannot  agree  upon  such  third  arbi¬ 
trator  within  thirty  days  after  Hilton  as  President  of 
Mayflower  Hotel  Corporation  has  designated  an  arbitrator 
to  act  on  its  behalf,  such  third  arbitrator  shall  be  desig¬ 
nated  by  the  Senior  Judge  of  the  District  Court  of  the 
United  States,  Northern  District  of  Illinois,  Eastern 
Division,  and,  in  case  of  his  absence,  refusal  or  inability 
to  act,  by  the  Senior  Judge  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit  Finally,  this 
contract  provides  that  the  decision  of  the  three  arbitrators 
selected  by  Hilton  as  Hilton  and  Hilton  as  Mayflower 
“shall  not  be  subject  to  review  by  any  court” 


u 


The  plaintiffs  further  allege  that  this  so-called  manage¬ 
ment  contract,  so  grossly  unfair  to  the  defendant,  May¬ 
flower  Hotel  Corporation,  and  its  stockholders,  was 
authorized  by  a  meeting  of  the  Directorate  of  the  defend¬ 
ant,  Mayflower  Hotel  Corporation,  on  January  27,  1947, 
and  made  retroactive  to  January  1, 1947,  at  which  meeting 
there  were  only  four  Directors  present:  The  defendants, 
J.  Clifford  Folger,  C.  Kenneth  Baxter  and  Robert  V. 
Fleming,  the  defendant  and  President  of  the  corporation, 
C.  N.  Hilton,  being  present  but  not  voting.  Thus  less  than 
a  majority  of  the  interlocking  Directorate  authorized  this 
management  contract  but,  in  any  event,  the  action  of  the 
Directors  in  authorizing  a  contract  so  unilateral  and  disas¬ 
trous  to  the  defendant,  Mayflower  Hotel  Corporation,  was  a 
flagrant  breach  of  their  fiduciary  duty.  A  copy  of  the 
minutes  of  the  meeting  of  January  27,  1947,  is 
14  attached  hereto  as  Exhibit  9  and  made  a  part  hereof. 

This  management  contract  was  authorized  by  the 
interlocking  Directorate,  a  majority  of  whom  are  Directors 
of  the  defendant,  Hilton  Hotels  Corporation,  after  the 
former  President  of  the  defendant,  Mayflower  Hotel  Cor¬ 
poration,  a  Director  and  member  of  the  Executive  Commit¬ 
tee  in  the  interlocking  Directorate,  had  been  fully  advised 
on  December  19,  1946,  by  a  letter  written  by  one  of  the 
attorneys  for  the  Mayflower  Hotel  Stockholders  Protective 
Committee  and  a  stockholder  in  the  Mayflower  Hotel  Cor¬ 
poration,  of  the  violation  of  his  duty  to  protect  all  the 
stockholders  of  Mayflower  Hotel  Corporation  and  not 
alone  the  interests  of  Donner  Estates,  Incorporated,  and 
that  the  officers  and  Directors  of  Mayflower  Hotel  Corpo¬ 
ration  had  no  right  to  turn  over  the  property  of  the  corpo¬ 
ration  without  action  by  the  stockholders,  and  further 
advising  the  former  President  of  Mayflower  Hotel  Corpo¬ 
ration  and  then  member  of  the  Directorate  and  Executive 
Committee  of  Mayflower  Hotel  Corporation,  under  the 
control  of  the  defendant,  Hilton  Hotels  Corporation,  that 
the  action  to  transfer  all  the  property  of  the  defendant, 


Mayflower  Hotel  Corporation,  to  the  defendant,  Hilton 
Hotels  Corporation,  being -a  dear  breach  of  the  fiduciary 
responsibility  of  the  ofiicers  and  Directors  of  Mayflower 
Hotel  Corporation,  would  insure  that  legal  steps  would  be 
taken  to  protect  the  interests  of  the  minority  stockholders. 
A  copy  of  this  letter  is  attached  hereto  as  Exhibit  8  and 
made  a  part  hereof.  Subsequent  to  the  sending  of  this 
letter,  attorneys  for  a  group  of  the  minority  stockholders 
had  frequent  conferences  with  members  of  the  Board  of 
Directors  and  the  attorney  for  the  defendant,  Mayflower 
Hotel  Corporation,  in  which  they  were  advised  of  the 
breach  of  the  fiduciary  duty  and  of  this  impending  action 
to  set  aside  these  transactions  as  fraudulent 

10.  As  shown  in  Exhibits  6  and  7,  the  defendant,  Hilton 
Hotels  Corporation,  advertises  that  it  is  the  owner 

15  of  the  Mayflower  Hotel  in  Washington.  The  action 
of  the  officers  and  Directors  of  the  defendant,  May¬ 
flower  Hotel  Corporation,  in  turning  ever  control  and 
ownership  of  the  Mayflower  Hotel,  a  nationally  known 
institution,  distinctive  and  historical  and  which  has  already 
attracted  business  from  all  hotel  sources,  nationally  and 
internationally,  was  not  only  a  fraud  upon  the  stockholders 
of  the  defendant,  Mayflower  Hotel  Corporation,  but  de¬ 
stroyed  to  a  great  extent  its  unique  standing  and  its 
revenue-producing  capacity.  'Hotels  throughout  the 
country  who  formerly  referred  -lucrative  business  to  the 
Mayflower  Hotel  are  inevitably  reluctant  to  continue  to  do 
so,  inasmuch  as  such  business  goes  to  a ’chain  competing  with 
them  throughout  the  country.  As  a  result  the  income-pro¬ 
ducing  potential  of  this  hotel  is  gravely  damaged  and,  there¬ 
fore,  the  interests  of  these  plaintiffs  in  this  hotel  are  irre¬ 
parably  injured. 

11.  By  reason  of  the  fraudulent  violation  of  the  fiduciary 
duty  and  the  action  of  the  interlocking  Directorate  of  the 
two  defendant  corporations,  the.  expenses  of  the  operation 
of  the  Mayflower  Hotel  have  been  greatly  enhanced  and  the 
income-producing  potential  of  the  hotel  greatly  lessened. 
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with  the  result  that  the  value  of  the  interests  of  these  plain¬ 
tiffs  in  the  defendant,  Mayflower  Hotel  Corporation,  have 
been  greatly  depreciated.  The  plaintiffs  therefore  allege 
that  the  transaction  between  the  defendant,  Mayflower  Hotel 
Corporation,  and  the  defendant,  Hilton  Hotels  Corpora¬ 
tion,  should  be  set  aside  as  wholly  null  and  void,  and  the 
officers,  agents  and  employees  of  the  defendant,  Hilton 
Hotels  Corporation,  should  be  forthwith  enjoined  and  re¬ 
strained  from  carrying  out  the  unlawful  management  con¬ 
tract  wholly  dominating  and  controlling  the  Mayflower 
Hotel,  and  the  Mayflower  Hotel,  its  furnishings,  good  will 
and  other  assets,  after  a  proper  appraisal,  should  be  offered 
for  sale  to  the  highest  bidder  under  the  direction  of  the 
Court,  to  protect  the  interests  of  all  stockholders  of 
16  the  defendant,  Mayflower  Hotel  Corporation,  and  to 
defeat  the  fraudulent  scheme  to  depreciate  the  inter¬ 
ests  of  the  minority  and  to  force  such  minority  to  accept  less 
than  the  fair  value  of  their  interests  in  this  property. 

12.  The  plaintiffs  are  entitled  to  a  full  accounting  from 
the  interlocking  Directorate  of  all  their  receipts  and  ex¬ 
penses  under  the  so-called  management  contract  and  to  a 
further  accounting  by  all  the  officers  and  directors  of  the 
defendant,  Mayflower  Hotel  Corporation,  of  their  trans¬ 
actions,  receipts  and  disbursement  and  of  all  their  dealings 
in  the  stock  and  other  interests  of  the  defendant,  Mayflower 
Hotel  Corporation,  since  its  reorganization  in  1934  and  if, 
upon  such  accounting,  it  can  be  shown  that  any  of  the  officers 
and  directors  received  profits  in  their  transactions  in  the 
stock  and  other  interests  of  the  defendant,  Mayflower  Hotel 
Corporation,  in  contravention  of  their  fiduciary  duty  to  the 
corporation  and  its  stockholders,  or  that  any  loss  resulted 
to  the  stockholders  by  reason  of  any  such  dealings,  judg¬ 
ment  shall  be  entered  against  such  officers. 

Wherefore,  the  plaintiffs  pray 

(1)  That  a  subpoena  be  issued  to  each  of  the  defendants, 
requiring  answer  to  this  complaint; 
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(2)  That  the  transfer  of  all  of  the  assets  of  the  defendant, 
Mayflower  Hotel  Corporation,  to  the  defendant,  Hilton 
Hotels  Corporation,  be  set  aside  as  nnll  and  void; 

(3)  That  the  management  contract  executed  January  27, 
1947,  retroactive  to  January  1, 1947,  be  set  aside  as  fraudu¬ 
lent  and  null  and  void,  and  the  defendant,  Hilton  Hotels 
Corporation,  its  officers,  agents  and  employees  be  enjoined 
and  restrained  from  enforcing  said  contract  during  the  pen¬ 
dency  of  this  suit; 

(4)  That  an  accounting  be  had  of  all  of  the  collections  and 
disbursements  under  the  aforesaid  management  contract 
and  the  defendant,  Hilton  Hotels  Corporation,  its  officers, 

agents  and  employees  be  enjoined  and  restrained 
17  from  paying  to  the  officers,  agents  and  employees  of 
the  defendant,  Hilton  Hotels  Corporation,  or  to  the 
defendant,  Hilton  Hotels  Corporation,  any  remuneration 
whatsoever  under  the  said  contract; 

(5)  That  an  accounting  be  had  of  the  transactions  and 
dealings  of  the  officers  and  Directors  of  the  defendant,  May¬ 
flower  Hotel  Corporation,  since  its  reorganization  in  1934 
and  if,  by  reason  of  any  such  dealings  and  transactions  in 
the  stock  or  other  interests  of  the  defendant,  Mayflower 
Hotel  Corporation,  said  officers  and  Directors  shall  have 
received  any  profit  or  caused  any  loss  to  the  stockholders  of 
the  defendant,  Mayflower  Hotel  Corporation,  in  contraven¬ 
tion  of  the  fiduciary  duty  of  such  officers  and  Directors  to 
the  said  stockholders,  judgment  shall  be  entered  therefor; 

(6)  That  appraisers  be  appointed  to  appraise  the  value 
of  the  Mayflower  Hotel  and  its  furnishings,  good  will  and 
other  assets ; 

(7)  That  receivers  be  appointed  to  manage  and  control 
the  said  hotel  pendente  lite ; 

(8)  That  the  Mayflower  Hotel,  its  furnishings,  good  will 
and  other  assets,  after  appraisal,  be  offered  for  sale  upon 
such  terms  as  to  the  Court  may  seem  advantageous ;  and 


(9)  That  the  plaintiffs  may  have  such  other  and  further 
relief  as  to  the  Court  may  seem  just  and  proper. 

/s/  Jiro.  Lewis  Smith 
729  15th  Street,  N.  W. 
Washington,  D.  C. 

/s/  Leslie  C.  Garnett 

/ 

/s/  Samtjel  F.  Beach 
Tower  Building 
Washington,  D.  C. 

/s/  Jno.  Lewis  Smith,  Jr. 

729  15th  Street,  N.  W. 
Washington,  D.  C. 

•  ••••••••• 
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MAYFLOWER  HOTEL  CORPORATION 
Washington,  D.  CL 
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February  20.  KM7 


TO  THE  STOCXHOLOEBS  OF 
MAYFLOWER  HOTEL  CORPORATION: 

There  is  presented  herewith  for  your  information  the  balance  sheet  of  your  Corporation  as  at  Decem¬ 
ber  31.  1946.  and  a  related  statement  of  operations  for  the  year  ended  an  that  date  as  prepared  by  Wayne 
Kendrick  6 'Company,  Certified  Public  Accountants.  Far  your  convenience  the  statement  of  operations  is 
accompanied  by  a  comparable  statement  far  the  year  ended  December  31.  1945.  which  was  also  rvtpirri 
by  the  same  firm  of  accountants.  The  current  assets  as  of  December  31,  1946.  amounted-  to  $996,820.21.  and 
the  current  liabilities  amounted  to  $665,060.16.  Your  Corporation  thus  had  a  net  current  position  of 
$331,760.05  as  compared  with  the  net  current  position  as  of  December  31.  1945  of  $271,652.43. 

,  In  September  of  1946,  ten  year  2%  7.  notes  aggregating  $1,700,000  were  sold.  From  the  proceeds, 
thereof,  the  3 Vi*/,  first  trust  note  secured  by  the  first  mortgage  was  retired.  During  the  period  coveted  by 
this  report,  the  fixed  liabilities  of  your  Corporation  have  been  reduced  by  a  sum  of  $195,007.69. 

Gross  income  from  operations  for  the  year  was  $5,149,716.50  as  compared  with  $5,517,959.53  for  the 
preceding  year.  Operating  expenses  were  $4,207,240.18  as  compared  with  $4,218,029.26  for  last  year.  It 
will  be  noted  from  this  comparison  that  the  decline  of  $366,243.03  in  gross  income  has  not  been  oBset  by 
a  corresponding  decline  in  operating  expenses;  the  reduction  of  operating  expenses  amounting  to  only 
$10,789.08.  The  net  operating  profit  after  interest  and  depreciation,  'but  before  provision  far  federal  and 
District  of  Columbia  income  taxes,  was  $585,29830  as  compared  with  $955,154.24  for  1945,  a  difference  of 
$369,856.04,  or  approximately  the  same  as  the  decrease  in  gross  income.  Total  income  toys  for- the  year 
were  $239,645.19  as  compared  with. $559,706.44  for  1945.  This  reduction  in  income  offsets 

the  decline  in  gross  income  and  net  operating  profits.  The  net  profit  from  all  sources  after  provision  for 
income  taxes  was  $345,653.01  as  compared  with  $395,447.80  for  the  preceding  year,  or  a  net 
of  $49,794.79.  The  decline  in  gross  inoome  is  partially  accounted  for  by  the  strike  of  the  hotel  and 
employees  affecting  you r  Hotel  and  other  members  of  die  Washington  Hotel  Association  which  lasted 
a  period  of  approximately  21  days.  While  your  Hotel  managed  to  operate  during  the  strike  on  a 
basis,  there  was  naturally  a  severe  decline  in  business.  The  wage  increases  which  were  granted 
affected  the  operating  expenses  of  your  Corporation,  therefore,  on  an  annual  basis  this  wUl  result  in 
increases  in  such  operating  expenses  during  the  coming  year. 

As  you  were  advised  in  the  report  for  1945,  your  Board  of  Directors  adopted  a  rehabilitation  program 
projected  over  a  three  year  period.  As  it  was  not  passible  during  1946  to  make  all  of  the  contemplated  im¬ 
provements,  your  Board  of  Directors  authorized  the  continuation  of  file  program.  It  is  anticipated  that 
substantial  expenditures  for  rehabilitation  will  be  made  during  the  year  1947. 

On  December  18,  1946,  Hilton  Hotels  Corporation  acquired  199.825  shares  of  the  oapital  stock  af  your 
Corporation  from  large  stockholders  of  your  Corporation  at  a  price  af  $13.00  per  share.  An  offer  was 
made  by  Hilton  Hotels  Corporation  to  purchase  file  holdings  of  aO  other  stockholders  at  that  price.  HBton 
Hotels  Corporation  enquired  48,113  shares  of  Common  Capital  stock  pursuant  to  such  offer,  and  is  now  the 
holder  of  approximately  647.  of  fiie  outstanding  stock  of  your  Corporation,  !  ' 

At  a  meeting  of  the  Board  of  Directors  held  December  19.  1946.  certain  of  your  then  Directors  resigned. 
Mr.  C.  N.  Hilton,  president  of  Hilton  Hotels  Corporation;  Mr.  Henry  Crown.  Chairman  of  the  Board,  Material 
Service  Corporation.  Chicago;  Mr.  Robert  W.  Dowling.  Chairman  of  the  Board.  City  Investing  Company,  New 
York;  and  Mr.  L  Boyd  Hatch,  Executive  Vice  President.  Atlas  Corporation,  New  York  were  elected  to  fill  the 
vacancies.  In  view  of  the  resignation  of  certain  of  the  officers  af  your  Corporation,  the  Board  of  Directors 
elected  Mr.  Hilton  as  President  of  your  Corporation.  Mr.  Joseph  P.  Binns.  Executive  Vice  President  Mr. 
Robert  P.  Williford.  Vice  President  Mr.  Harry  L.  Ludwig,  Treasurer,  and  Mr.  William  J.  Friedman.  Secretary. 

At  a  meeting  of  the  Board  of  Directors  held  January  27.  1947,  a  management  contract  was  authorised 
between  your  Corporation  and  Hilton  Hotels  Corporation  for  a  period  of  one  year  as  of  January  1,  1947. 
Pursuant  to  the  provisions  of  this  contract  Hilton  Hotels  will  receive  for  its  servioss  1%  of  the  grass  sales 
of  your  Corporation,  plus  10%  of  the  gross  operating  profit  in  excess  of  $lj000j000.  However,  total  com¬ 
pensation  not  to  exceed  $100,000  per  annum.  This  contract  will  make  cfl  -of  the  fadHtise  of  -file  Hilton 
organization  available  to  your  Corporation,  including  the  advantages  of  large  soede  purchasing  and  inter- 
exchange  of  business.  The  Board  of  Directors  anticipates  that  the  advantages  derived  under  this  contract 
will  mace  than  offset  the  payments  thereunder. 

Your  Corporation  received  permission  to  increase  file  rates  on  its  transient  rooms  slightly.  It  is  antici¬ 
pated  that  room  occupancy  and  use  of  other  facilities  will  continue  at  high  levels  during  1947. 

MAYFLOWER  HOTEL  CORPORATION 
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\  Notes  Payable _ — - 

Capital  y 

Capital  Stock  Outstanding — 

389.738  Shares  of  $1.00  Par  Value  (Induding  Unissued  Shares  Issuable 
in  Exchange  for  Mayflower  Hotel  Company  6%  First  Mortgage  Bonds)  $  389.738.00 


MAYFLOWER  HOTEL  CORPORATION 
Washington.  D.  C. 

Balanco  Shast 

As  at  December  3L  1948 


Cash  in  Bank  and  on  Hand. . . . . . 

Accounts  and  Accrued  Interest  Receivable . 

(Net  After  Provision  for  Bad  Debts) 

Inventories  of  Salable  Supplies . . 

United  States  Government  Securities  (At  Cost) 


$  148.028.19 
118.456.48 


227,991.79 

502^43.75 


Total  Current 


Cash  Deposits  _ _ _ 

Loss  And  Damage  Claims  Receivable. 
Miscellaneous  Investment  _ _ _ 


$  98.840.60 
2.995.62 
2.000.00 


(Net  After  Depreciation) 


Land  and  Buildings  ... _ _ _ _ 

Furniture,  Furnishings,  and  Equipment. _ i 


$3,788,800.47 

927,653.33 


4.716.453.80 


t  - 


Prepaid 


1  - 1  n,  m  i  ■■  ■ 

ana  ytsnrva  uust^w 


Inventories  of  Expense  Supplies...^ . ..... . 

AH  Other  Prepaid  Expenses  and  Deferred  Charges 


$  59,533.66 
63.740.63 


Total  Assets 


LIABILITIES  AND  CAPITAL 

Current  UafallMea 

Accounts  Payable  (Trade  Creditors,  Prepayments  by  Guests,  Etc.) 

Accrued  liabilities  (Other  than  Income  Taxes) - - - - 

Reserve  for  1946  Federal  and  District  of  Columbia  Income  Taxes . 

Reserve  for  Contingencies - - - - 

\ 

▼eOevI  Aimnt  T  UkHULe 

lOCal  VwUXTCXU  lelCLOUXuSS  . . . . . .  . — . 


Paid-In . . . . . %  905,734.10 

Earned . . . . 1304.851.66  $3,210,585.76 

Toted  LiabOitke  and.  Capital..... . . . . . . 


$5,149,716X0  SUIT. 


Deduct: 

Departmental  Costs  and  Expenses 
General  and  Administrative  Expenses 
Advertising  and  Business  Promotion 
Heat,  Light.  Power  and  Refrigeration 

Repairs  and  Maintenance . „ . . 

Insurance  on  Building  and  Contents ... 
Taxes  (Other  than  Income  Taxes).  .. 


$3,390,451.37 
234,569.20 
69,875,23 
■  128.567.89 
257,010.92 
6,089.14 
120,676.43 


$3,411.169115 

231,506.80 

53,S27,6S 

122.278.12 

280,749122 


$4^07.240.18  $U11 


i  lit. I  H  TVnflt 

s^ptnzoQy  rronx  . ........... r.«vT,i 

■  Deduct: 

Depreciation  and  Amortization  ... 

Interest  and  Indebtedness  .... . . 

Bond.  Mortgage  and  Note  Expense 
Corporate  Expenses  ..  _ _ _ _ _ 


$  254,877.11 
56,911.32 
2.057.84 
2.783.93 


$  3,648.74 

21,903.50 
14,995.68 


Write-off  of  Unamortized  Balance  of  Mortgage  Expense 
Additional  Interest  on  Prepayment  of  Mortgage  Note  . 


$  40,547.92 


239,645.19 


$  345X5001  $  395,447 JO 


TO  THE  BOARD  OF  DIHECTOBS  OF 
MAYFLOWER  HOTEL  CORPORATION: 

We  have  examined  the  balance  sheet  of  Mayflower  Hotel  Corporation  as  at  December  31.  1946,  anc 
related  statement  of  operations  for  the  year  then  ended,  have  reviewed  the  system  of  internal  control 


the  accounting  procedures  of  the  corporation,  and,  without  mating  a  detailed  audit  of  the  transactioi 
have  examined  or  tested  accounting  records  of  the  corporation  and  other  supporting  evidence  by  metho 
and  t*  the  extent  we  deem  appropriate. 

Subject  the  above  comment  it  is  our  opinion  that  the  accompanying  balance  sheet  and  the  relat 
statement  of  operations  present  fairly  the  financial  condition  of  Mayflower  Hotel  Corporation  as  at  De^ei 
ber  31.  1946.  and  the  results  of  its  operations  for  the  year  ended  December  31.:  1946,  in  conformity  wi 
generally  acoepted  accounting  principles  applied  on  a  basis  consistent  with  that  of  the  preceding  year. 

(ublQlttddi 

WAYNE  KENDRICK  &  COMPANY 
Certified  Public  Accountants 
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Sale  $*  Mayflower 
To  Hilton  Chain  of 
Hotels  Expected 

Final  Details  Reported 
Due  Today  on  Transfer 
Of  Big  Property 

Sal*  or  the  Mayflower  Hotel  to 
the  Hilton  chain  appeared  Immi¬ 
nent  today. 

Conrad  HUton.  head  of  the  chain. 
•nl»ed  In  Washington  thin  morn¬ 
ing  and.  although  be  refused  to 
comment.  It  was  understood  Anal 
detail*  of  the  transfer  were  to  be 
worked  out  this  morning  at  a  meet¬ 
ing  with  representatives  of  the 
present  owners. 

J.  Clifford  Mger,  president  of  the 
Mayflower  Hotel  Corp  .  declined  to 
comment.  Mr.  Mger  >aid  the  larg¬ 
est  block  of  Mock  had  been  owned 
ay  the  Dmtatr  That  of  Philadelphia 
b«|t  would  not  say  whether  these 
interests  had  take  steps  to  dispose 
of  their  holdings. 

Mr.  Potgrr  said  the  owning  cor- 
poewtlon  la  In  -excellent-  financial 
condition  and  had  effected  substan¬ 
tial  reductions  in  Its  bended  in¬ 
debtedness  in  recent  years. 

Burn  and  operated  as  a  -dam- 
hotel.  the  Mayflower  has  1.038  rooms 
In  10  stories.  Much  of  the  apace  la 
devoted  to  apartments  occupied  on 
an  extended  basis.  O.  Max  Gard¬ 
ner.  Undersecretary  of  the  Treas¬ 
ury  and  Ambassador  to  Oraat  Brit¬ 
ain  designate.  Is  among  the  many 
Government  officiate  living  there. 

The  land  Is  assessed  at  tMOJOp 
and  the  building  at  SMUjOOO. 

Through  hte  corporation.  Mr.  Hil¬ 
ton  controls  hotels  bearing  hte  name 
in  various  Texas  cities,  ss  well  as 
the  Pitta  and  Roosevelt  Hotels  m 
New  York  Cl  tv.  the  Stevens  and 
Palmer  House  m  Chicago  and  oth¬ 
ers. 
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Hilton  Chain 
Buys  Mayflower 

Naw  Control  Goos 
Info  Effoct  Today 

The  Hilton  Holds  Corporation. _  oBcrt<n»>SKue 

of  New  York,  has  purchased 
trol  of  the  Mayflower  Hotel  here. 

Clifford  Polger.  president  of  the 
Mayflower,  and  C.  N.  HUton. 
president  of  the  HUton  firm,  an¬ 
nounced  yesterday. 

Control  of  the  hotel  which  will 
become  effective  today,  was  se¬ 
cured  through  purchase  by  the 
New  York'  company  of  300.000 
•hares  of  Mayflower  common 
stock  from  the  Douner  estate  at 
$3.000.000. 

An  offer  of  $13  a  share  has 
been  made  by  Hilton  to  holders 
of  the  remaining  189.738  shares 
of  Mayflower  c^wipon  a  it  vu 
reported. 

In  addition  to  the  Mayflower, 
the  Hilton  group  of  hotels  In¬ 
cludes  the  Plaza  and  Roosevelt  in 
New  York.  Stevens  and  Palmer 
House  In  Chicago.  BUtmore  In 
Dayton.  Ohio,  Town  House  In 
Los  Angeles,  the  HUton  hotels  In 
New  Mexico.  Texas,  and  Long 
Beach.  CaHf.  and  the  Palado  In 
Qrthftahua.  Mexico. 

The  Mayflower,  a  lOetory  struc¬ 
ture  built  and  operated  as  a 
-clam-  hostelry,  is  the  home  of 
many  members  of  Congress  and 
has  1,03$  rooms.  The  building  Is 
asKsaed  at  $3413000  and  the 
land  at  $$09,090. 

Polger  mid  that  the  new  own¬ 
ers  are  Tn  excellent  financial 
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Hilton  Takes  Control 
WMagtoej, 

No  Personnel 

C.  N.  HUton.  president 
firm  which  took  over  the 
Hotel  here  today  after 
controlling  interest  through 
QQOjOOO  fotnvnon  ft  ode  purchase, 
pects  a  considerable  number  of 
/laMlTj  to  kU  their 

yes- 

i  ^^ftrwSa  f  he  disclosed  the 

* -  president  of  the  HU- 

announced  the  Arm 
ase  ail  outsit 
at  SIS  a  share,  the 
Donner 
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block  of  30<£9BmR&s.  The 
is  limited  to  30  days,  he  said. 

Faurteeath  Hotel  la  Chala 
The  1439-room  Mayflower,  com¬ 
pleted  In  1823.  Is  the  14th  hotel  to 
be  acquired  by  the  HUton  firm.  The 
ebam  includes  the  world's  largest 
hotel  Chicago's  Stevens.  Mr.  HUton 
said  the  14  hotels  cost  *110.000.000 
when  built  and  that  they  make  hte 
chain  the  world's  largest,  with  more 
{fyn  lijooo  rooms. 

In  s  Joint  statement  with  Clifford 
Polger.  president  of  the  Mayflower 
Hotel  Carp.  Mr.  HUton  disclosed 
U9.738  shares  of  common 
sOU  held  by  minority 
<f.  J.  Mark,  the  hotel’s 
manager.  wiU  continue  In  that 
and  no  changes  in  personnel  are  — 
ticipated.  the  new  owner  said. 

Asked  whether  be  planned  to  raise 
rates.  Mr.  HUton  pointed  out  that 
rates  were  controlled,  but  added: 

-I  believe  If  I  had  a  chance  f 
might  raise  them.** 

Completion  of  an  air-condition! 
system  and  modernization  of 
public  space  In  the  hotel 
promised  by  the  naw  ownei 
said  thorn  projects  would  proceed 
as  soon  as  Government  permits 
were  obtained. 

Officers  of  the  Mayflower  Hotel 
Corps,  will  be  Mr.  HUton.  president: 
Joseph  P.  Binns.  Philadelphia,  ex¬ 
ecutive  vice  president  'Mr.  Binns  te 
s  brother  of  Arthur  W.  Binns.  presi¬ 
dent  of  the  National  Home  *  Prop¬ 
erty  owners*  Foundation,  a  real 
estate  group  which  maintains  an 
office  here»;  Harry  L.  Ludwig,  treas¬ 
urer:  Robert  P.  Williford,  vice  presi- 
dent,  and  William  Friedman,  sec 
retsry. 

Folgrr  a  Director. 

Directors  win  be  Mr. 

Henry  Crown,  chairman  of 
beard.  Materials  Bervlc 
Chicago:  Robert  Dowling. 

City  Investment  Co.  New  York:  Mr. 
Polger.  president.  Polger.  Noton  * 
Co.  Washington:  Kenneth  Baxter. 
Donnrr  Estates.  Philadelphia,  and 
Robert  Fleming,  president  of  t'«e 
Riggs  National  Bank.  Wi 
Opened  February  II.  1823. 
Mayflower  since  then  has  been 
acme  of  some  of  the  most  dr 
(pished  Washington  social 
mss.  Scores  of  high  offielsls  hs 
made  it  their  home  in  Wi 
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Exhibit  3. 

23  Filed  Mar  19  1947 

MINUTES  OF  A  SPECIAL  MEETING  OF  THE  BOARD 
OF  DIRECTORS  OF  MAYFLOWER  HOTEL  COR¬ 
PORATION  HELD  DECEMBER  19, 1946. 

A  special  meeting  of  the  Board  of  Directors  of  Mayflower 
Hotel  Corporation,  was  held  in  the  Chinese  Room  of  the 
Mayflower  Hotel,  Washington,  D.  C.,  at  the  hour  of  1:00 
o’clock  P.  M.,  pursuant  to  notice  duly  given  in  accordance 
with  law  and  the  by-laws.  The  following  directors  were 
present: 

Messrs.  C.  Kenneth  Baxter 
Harold  R.  Baxter 
William  L.  Beale 
Robert  V.  Fleming 
John  Clifford  Folger 
John  Stewart 

There  were  also  present: 

Messrs.  C.  N.  Hilton 
Henry  Crown 
Joseph  P.  Binns 
Robert  P.  Williford 
H.  L.  Ludwig 
William  J.  Friedman 
Nelson  T.  Hartson 
Joseph  T.  Zoline 
Thornton  Raney 

Mr.  Beale  called  the  meeting  to  order  and  acted  as  Chair¬ 
man,  and  Mr.  Raney  acted  as  Secretary  of  the  meeting. 

The  minutes  of  the  last  meeting  of  the  Board  were  ap¬ 
proved  without  reading. 

24  The  Chairman  advised  the  meeting  of  the  results 
of  the  twenty-one  day  strike  at  the  Hotel  and  the  re¬ 
sultant  loss  in  income  was  discussed.  He  pointed  out  that 
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the  agreement  ending  the  strike  would  add  substantially 
to  the  company’s  operating  expenses  and  that  the  agree¬ 
ment  provided  that,  prior  to  the  termination  thereof  in  Octo¬ 
ber,  1947,  the  hotels  wonld  consider  the  establishment  of 
pension  funds  and  other  changes  requested  by  the  employ¬ 
ees.  The  Board  then  discussed  the  company’s  earnings  and 
current  asset  position  in  the  light  of  the  end  of  wartime  con¬ 
ditions  and  the  anticipated  return  to  normal  peacetime  com¬ 
petitive  conditions.  Increases  in  fixed  charges,  wages,  food, 
beverages  and  other  costs  made  it  clear  that  continuation 
of  profits  depended  on  a  higher  occupancy  rate  and  larger 
business  volume  than  in  pre-war  years.  The  Chairman 
stated  that  competition  was  increased  with  the  completion 
of  the  Statler  Hotel  in  Washington. 

On  the  other  hand,  the  Chairman  pointed  out  that  a  return 
to  normal  conditions  would  produce  certain  advantages  in 
that  it  would  permit  rehabilitation,  replacements  and  re¬ 
pairs  which  could  not  be  effected  during  the  war  years.  The 
Board  was  advised  that  the  rehabilitation  program  pre¬ 
viously  approved  by  it  had  been  carried  out  in  the  sum  of 
$204,500  in  1946.  Difficulties  in  obtaining  material,  labor, 
governmental  regulations,  etc.  had  necessitated  deferment 
to  1947  of  certain  improvements  planned  for  1946. 
25  The  Board  had  approved  substantial  expenditures 
for  1947  and  1948  under  the  proposed  rehabilitation 
program.  It  was  the  consensus  of  opinion  that,  thereafter, 
a  reasonably  high  and  steady  rate  of  modernization  and 
improvement  would  be  necessary  to  meet  existing  competi¬ 
tion  and  possible  new  competition  among  Washington 
hotels. 

Consideration  was  given  to  the  possibility  of  declaring  a 
dividend  but  it  was  the  unanimous  opinion  of  the  Board 
that  it  would  be  unwise  to  do  so  because  of  the  conditions 
reflected  in  the  four  preceding  paragraphs  and  to  a  lesser 
extent  because  of  the  known  hazards  of  hotel  operation 
when  the  business  cycle  turns  downward,  as  appears  to  be 
the  prospect  in  the  next  several  years. 


25 


\ 


The  question  of  making  a  contribntion  to  the  American 
Red  Cross  was  then  considered-  Thereupon,  on  motion 
dnly  made,  seconded  and  unanimously  carried,  it  was 

Resolved,  that  the  corporation  shall  make  a  contribntion 
of  $5,000  to  the  American  Red  Cross. 

The  Chairman  then  announced  that  there  had  been  pre¬ 
sented  to  him  the  resignations  of  Harold  R.  Baxter  and 
Raymond  D.  McGrath  as  Directors  of  the  corporation. 
Thereupon,  on  motion  duly  made,  seconded  and  unanimously 
carried,  it  was 

Resolved,  that  the  resignations  of  Harold  R.  Baxter  and 
Raymond  D.  McGrath  as  Directors  of  the  corporation 
be  and  the  same  hereby  are  accepted,  effective  immediately. 

Mr.  Harold  R.  Baxter  then  withdrew  from  active  par¬ 
ticipation  in  the  meeting. 

26  The  Chairman  then  asked  for  nominations  for  the 
election  of  two  directors  to  fill  the  vacancies  just 
created  and  to  hold  office  until  the  next  annual  meeting  of 
stockholders  and  until  their  successors  shall  be  duly  elected 
and  qualified.  Thereupon,  on  motion  duly  made  and  sec¬ 
onded,  Mr.  C.  N.  Hilton  and  Mr.  Henry  Crown  were  nomi¬ 
nated.  There  being  no  other  nominations,  on  motion  duly 
made,  seconded  and  unanimously  carried  by  all  of  the  direc¬ 
tors  present,  the  Secretary  of  the  meeting  was  directed  to 
cast  the  unanimous  vote  of  all  of  the  directors  present  for 
the  election  of  Messrs.  C.  N.  Hilton  and  Henry  Crown.  The 
Chairman  thereupon  declared  Messrs.  C.  N.  Hilton  and 
Henry  Crown  duly  elected  directors  of  the  corporation,  to 
hold  office  until  the  next  annual  meeting  of  stockholders  and 
until  their  successors  shall  have  been  duly  elected  and  quali¬ 
fied. 

Messrs.  C.  N.  Hilton  and  Henry  Crown  thereupon  entered 
the  meeting  as  directors  and  participated  as  such  in  the  re¬ 
mainder  of  the  meeting. 

Mr.  Beale  then  announced  that  there  had  been  tendered 
the  resignations  of  John  Stewart  as  a  director  of  the  cor¬ 
poration  and  that  he  was  also  tendering  his  own  resignation 


as  a  director.  Mr.  Beale  stated  that  he  had  enjoyed  his  long 
association  with  the  Mayflower  and  that  he  desired 

27  to  extend  every  good  wish  to  Mr.  Hilton  and  the  new 
management  Mr.  Beale  and  Mr.  Stewart  thereupon 

withdrew  from  active  participation  in  the  meeting. 

On  motion  duly  made,  seconded  and  unanimously  carried, 
Mr.  Henry  Crown  was  appointed  Chairman  of  the  meeting 
and  presided  over  the  remainder  of  the  meeting.  There¬ 
upon,  on  motion  duly  made,  seconded  and  unanimously  car¬ 
ried,  the  following  resolution  was  adopted: 

Resolved,  that  the  resignations  of  William  L.  Beale  and 
John  Stewart  as  directors  of  the  corporation  be  and  the 
same  hereby  are  accepted,  effective  immediately. 

The  Chairman  stated  that  it  would  be  in  order  to  elect  di¬ 
rectors  to  fill  the  vacancies  created  by  the  resignations  of 
Messrs.  William  L.  Beale  and  John  Stewart,  to  hold  office 
until  the  next  annual  meeting  of  stockholders  and  until  their 
successors  shall  be  duly  elected  and  qualified.  Thereupon, 
on  motion  duly  made  and  seconded,.  Mr.  L.  Boyd  Hatch  and 
Mr.  Robert  Dowling  were  nominated.  There  being  no  other 
nominations,  on  motion  duly  made,  seconded  and  unani¬ 
mously  carried  by  all  of  the  directors  present,  the  Secretary 
of  the  meeting  was  directed  to  cast  the  unanimous  vote  of 
all  of  the  directors  present  for  the  election  of  Messrs.  L. 
Boyd  Hatch  and  Robert  Dowling.  The  Chairman  thereupon 
declared  Messrs.  L.  Boyd  Hatch  and  Robert  Dowling  duly 
elected  directors  of  the  corporation,  to  hold  office 

28  until  the  next  annual  meeting  of  stockholders  and 
until  their  successors  shall  have  been  duly  elected 

and  qualified. 

The  Chairman  then  announced  that  there  had  been  ten¬ 
dered  to  him  the  resignations  of  C.  Kenneth  Baxter,  Wil¬ 
liam  L.  Beale  and  John  Stewart  as  members  of  the  Execu¬ 
tive  Committee.  Thereupon,  on  motion  duly  made,  sec¬ 
onded  and  unanimously  carried,  the  following  resolution 
was  adopted : 

RESOLVED,  that  the  resignations  of  Messrs.  C.  Ken¬ 
neth  Baxter,  William  L.  Beale  and  John  Stewart,  as  mem- 
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bers  of  the  Executive  Committee,  be  and  the  same  hereby 
are  accepted,  effective  immediately. 

The  Chairman  then  announced  that  Mr.  Fleming  was  the 
only  remaining  member  of  the  Executive  Committee  and 
that  it  would  be  in  order  to  fill  the  vacancies  in  the  Execu¬ 
tive  Committee,  and  called  for  nominations.  Thereupon, 
Messrs.  C.  N.  Hilton,  John  Clifford  Folger  and  Henry 
Crown  were  nominated.  There  being  no  other  nominations, 
on  motion  duly  made,  seconded  and  unanimously  carried 
by  all  of  the  directors  present,  the  Secretary  was  directed 
to  cast  the  unanimous  vote  of  all  of  the  directors  present 
for  the  election  of  Messrs.  C.  N.  Hilton,  John  Clifford  Fol¬ 
ger  and  Henry  Crown  as  members  of  the  Executive  Com¬ 
mittee.  The  Chairman  thereupon  declared  said  persons 
duly  elected  members  of  the  Executive  Committee. 
29  It  was  announced  that  on  such  occasions  as  Mr. 

Hilton  might  be  absent,  Mr.  Binns  would  represent 
him  on  the  Executive  Committee. 

The  Chairman  then  announced  that  there  had  been  ten¬ 
dered  the  resignations  of  William  L.  Beale  as  Chairman  of 
the  Board,  John  Clifford  Folger  as  President,  C.  Kenneth 
Baxter  as  Vice  President,  Thornton  Raney  as  Secretary- 
Treasurer,  and  C.  J.  Mack  as  Assistant  Treasurer. 

On  motion  duly  made  and  seconded,  the  following  resolu¬ 
tion  was  adopted: 

RESOLVED,  that  the  resignations  of  William  L.  Beale 
as  Chairman  of  the  Board,  John  Clifford  Folger,  as  Presi¬ 
dent,  C.  Kenneth  Baxter  as  Vice  President,  Thornton 
Raney  as  Secretary-Treasurer,  and  C.  J.  Mack  as  Assistant 
Treasurer  be  and  the  same  hereby  are  accepted,  effective 
immediately. 

The  Chairman  then  called  for  nominations  of  officers  and 
the  following  persons  were  nominated  to  the  offices  set  op¬ 
posite  their  respective  names : 

•  C.  N.  Hilton,  President 
Joseph  P.  Binns,  Executive  Vice  President 
Robert  P.  Williford,  Vice  President 
H.  L.  Ludwig,  Treasurer 
William  J.  Friedman,  Secretary 
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Thornton  Raney,  Comptroller  and  Assistant  Treasurer 
Joseph  T.  Zoline,  Assistant  Secretary 

There  being  no  other  nominations,  on  motion  duly  made  and 
seconded,  the  Secretary  was  directed  to  cast  the  unanimous 
vote  of  all  those  present  for  the  election  of  the  above  per¬ 
sons  to  the  offices  set  opposite  their  respective  names. 

30  The  Chairman  thereupon  declared  C.  N.  Hilton  duly 
elected  as  President,  Joseph  P.  Binns  as  Executive 

Vice  President,  Robert  P.  Williford  as  Vice  President, 
H.  L.  Ludwig  as  Treasurer,  William  J.  Friedman  as  Secre¬ 
tary,  Thornton  Raney  as  Comptroller  and  Assistant  Treas¬ 
urer,  and  Joseph  T.  Zoline  as  Assistant  Secretary,  to  hold 
office  until  the  first  meeting  of  the  Board  of  Directors  fol¬ 
lowing  the  next  annual  meeting  of  stockholders  and  until 
their  successors  have  been  duly  elected  and  qualified. 

The  Chairman  then  stated  that  he  had  been  informed 
that  the  American  Security  and  Trust  Company,  as  trans¬ 
fer  agent  for  the  stock  of  the  corporation,  had  a  number 
of  unissued  stock  certificates  on  hand  which  bore  the  fac¬ 
simile  signatures  of  William  L.  Beale  as  Chairman  of  the 
Board  and  of  Thornton  Raney  as  Secretary.  Rather  than 
hold  up  the  transfer  of  stock  at  this  time,  it  was  suggested 
that  the  unissued  certificates  with  the  above  described  sig¬ 
natures  be  used.  Thereupon,  the  following  resolution  was 
adopted : 

WHEREAS,  on  December  19, 1946,  William  L.  Beale  re¬ 
signed  as  Chairman  of  the  Board  of  Directors  and  Thorn¬ 
ton  Raney  resigned  as  Secretary-Treasurer  of  this  corpora¬ 
tion  ;  and 

WHEREAS,  American  Security  and  Trust  Company, 
the  transfer  agent  of  the  stock  of  this  corporation,  had  in 
its  possession  on  such  date  unissued  certificates  No.  8020 
to  No.  9000,  inclusive,  bearing  the  facsimile  signatures  of 
William  L.  Beale  as  Chairman  of  the  Board  of  Directors 
and  of  Thornton  Raney  as  Secretary;  and  • 

31  WHEREAS,  this  corporation  desires  that  said 
certificates,  when  issued,  be  considered  to  be  certifi¬ 
cates  of  stock  of  this  corporation ; 


RESOLVED,  that  American  Security  and  Trust  Com¬ 
pany,  the  transfer  agent  of  the  stock  of  Mayflower  Hotel 
Corporation,  be  and  it  hereby  is  authorized  and  directed  to 
countersign  and  issue  and  transfer  certificates  No.  8020  to 
No.  9000,  inclusive,  bearing  the  signatures  of  William  L. 
Beale  as  Chairman  of  the  Board  of  Directors  and  of  Thorn¬ 
ton  Raney  as  Secretary  of  this  corporation  notwithstanding 
the  resignations  as  aforesaid  prior  to  such  issuance. 

The  Chairman  then  announced  that  it  was  in  order  to 
modify  the  resolutions  covering  the  accounts  maintained 
with  The  American  Security  and  Trust  Company,  Wash¬ 
ington,  D.  C.  Thereupon,  on  motion  duly  made,  seconded 
and  unanimously  carried,  the  following  resolutions  were 
adopted : 

RESOLVED,  that  until  otherwise  ordered,  all  funds  de¬ 
posited  in  the  Corporation  Account  at  the  American  Se¬ 
curity  and  Trust  Company  shall  be  subject  to  withdrawal 
by  check  of  Mayflower  Hotel  Corporation  signed  in  its  be¬ 
half  by  any  two  of  the  following  named  officers  of  this  cor¬ 
poration:  President,  Vice  President,  Treasurer,  Assistant 
Treasurer,  General  Manager. 

RESOLVED,  that  until  otherwise  ordered,  all  funds  de¬ 
posited  in  the  Operating  Account  at  the  American  Security 
and  Trust  Company  shall  be  subject  to  withdrawal  by  check 
of  Mayflower  Hotel  Corporation  signed  in  its  behalf  by  any 
two  of  the  following  named  officers  of  this  corporation: 
President,  Vice  President,  Treasurer,  Assistant  Treasurer, 
General  Manager. 

It  was  announced  that  a  management  contract  between 
the  corporation  and  Hilton  Hotels  Corporation  would 
32  be  worked  out  and  presented  to  a  subsequent  meet¬ 
ing  of  the  Board. 

There  being  no  further  business,  on  motion  duly  made 
and  seconded,  the  meeting  adjourned. 


Successor  Chairman 


Secretary 


30 
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HILTON  HOTELS 

Executive  Offices  C.  N.  Hilton,  President 

The  Stevens  Hotel 
Chicago  5,  Illinois. 

To  the  Stockholders  of 
Mayflower  Hotel  Corporation: 

On  December  18,  1946,  the  Hilton  Hotels  Corporation 
purchased  all  of  the  common  stock  of  the  Mayflower  Hotel 
Corporation  controlled  by  the  Donner  Estates,  Inc.  at  a 
price  of  $13.00  per  share.  Simultaneously  with  this  action, 
it  was  agreed  that  the  same  offer  would  be  made  to  all  other 
holders  of  Mayflower  Hotel  Corporation  common  stock. 

We  are,  therefore,  pleased  to  offer  to  purchase  from  you 
the  common  stock  of  Mayflower  Hotel  Corporation  owned 
by  you  at  a  price  of  $13.00  per  share  net.  This  offer  will 
remain  open  for  30  days,  subject,  however,  to  prior  cancel¬ 
lation  by  us. 

If  you  desire  to  accept  this  offer,  please  forward  by  reg¬ 
istered  mail  your  stock  certificate  or  certificates,  endorsed 
in  blank  with  signature  guaranteed,  to  the  Continental  Illi¬ 
nois  National  Bank  and  Trust  Company  of  Chicago,  Chi¬ 
cago,  Illinois,  attention  Special  Service  Division,  for  sale 
to  us.  The  bank  will  then  forward  to  you,  in  accordance 
with  your  instructions,  payment  therefor  at  the  price  of 
$13.00  per  share,  less  federal  stamp  taxes. 

Very  truly  yours, 

Hilton  Hotels  Corporation, 
By  C.  N.  Hilton, 

President 

(Mailed  in  envelope  postmarked  Washington,  D.  C.,  De¬ 
cember  20, 1946.) 


34  Filed  Mar  19  1947 

Exhibit  5. 

COPY 

THIS  AGREEMENT  made  and  entered  into  as  of  the 
2nd  day  of  January,  1947,  by  and  between  MAYFLOWER 
HOTEL  CORPORATION,  a  Delaware  corporation,  owner 
of  the  Mayflower  Hotel  located  at  Washington,  District  of 
Columbia  (hereinafter  for  convenience  referred  to  as  the 
“Owner”),  and  HILTON  HOTELS  CORPORATION,  a 
Delaware  corporation  (hereinafter  referred  to  as  “Hil¬ 
ton”), 

WITNESSETH : 

WHEREAS,  Hilton  is  experienced  in  various  phases  of 
hotel  management  and  operation ;  and 

WHEREAS,  the  Owner  is  of  the  opinion  that  it  is  for  its 
best  interests  to  avail  itself  of  the  services  of  Hilton; 

NOW,  THEREFORE,  the  parties  hereto  mutually  cove¬ 
nant  and  agree  as  follows : 

1.  Subject  to  the  provisions  hereinafter  set  forth,  Hilton 
shall  supervise  and  direct  the  management  and  operation 
of  the  Mayflower  Hotel. 

2.  Hilton  will  render  the  following  additional  services  to 
the  Owner: 

(a)  At  the  request  of  the  Owner,  advise  the  Owner  with 
respect  to  the  employment  of  various  executives,  and  at  the 
request  of  the  Owner  will  endeavor  to  employ  any  execu¬ 
tives  that  the  Owner  may  request  upon  satisfactory  terms, 
and  will  from  time  to  time  recommend  the  transfer  of  vari¬ 
ous  members  of  the  Owner’s  personnel  within  the  organ¬ 
ization  so  as  to  improve  the  efficiency  and  economy  of  the 
Owner’s  operation,  and  render  advice  as  to  the  maintenance 
and  improvement  of  the  morale  and  welfare  of  the  person¬ 
nel  of  the  Owner. 

(b)  Furnish  the  Owner  the  services  of  its  Operating  and 
Control  Division,  and  provide  the  Owner  with  monthly  re¬ 
ports,  analyses  and  comparisons  of  the  operating  results  of 


the  various  departments  of  the  Owner  with  other  hotels 
which  it  operates  or  to  which  it  renders  service,  and  recom¬ 
mend  changes  in  such  departments  of  the  Owner  for  im¬ 
proved  service  and  operations.  It  will  from  time  to  time 
make  special  reports  to  the  Owner  at  the  Owner’s  request. 

(c)  Furnish  to  the  Owner  the  services  of  its  Group 
35  Advertising  and  Business  Promotion  Division,  han¬ 
dling,  placing  and  providing  group  advertising  and 
group  business  promotion,  including  both  individual  guests 
and  conventions,  promoting  the  use  by  the  travelling  public 
of  America  of  the  facilities  of  the  various  Hilton  Hotels 
located  throughout  the  United  States  which  it  operates  or 
to  which  Hilton  renders  service,  and  make  studies  and  re¬ 
ports  as  to  the  effective  exploitation  of  reciprocal  directing 
of  business  between  the  hotels  served  and  the  development 
and  expansion  of  the  business  of  the  Owner.  The  cost  of 
all  national  advertising  shall  be  allocated  between  the 
Owner  and  the  other  hotels  participating  in  such  national 
advertising,  on  the  basis  that  the  gross  room  revenue  of 
the  Owner  bears  to  the  gross  room  revenue  of  all  hotels 
participating  in  such  national  advertising;  payments  shall 
be  made  on  an  estimated  monthly  basis  for  the  advertising 
of  the  preceding  month,  and  shall  be  adjusted  on  an  annual 
basis. 

(d)  Furnish  to  the  Owner  its  central  purchasing  and  pro¬ 
curing  services,  including  the  location,  testing  and  selection 
of  various  items  of  equipment  in  common  use  by  hotels, 
and  securing  to  the  Owner  the  advantages  of  volume  pur¬ 
chasing  and  wider  markets  in  the  procurement  of  items  of 
common  use  such  as  linens,  china,  glassware,  liquors,  soaps, 
furniture,  and  other  operating  equipment.  For  the  services 
furnished  above,  Hilton  shall  make  no  charge  or  profit  other 
than  the  compensation  hereinafter  provided  for. 

(e)  Furnish  to  the  Owner  the  services  of  its  Plant  and 
Equipment  Division,  providing  supervisory  service  in  the 
maintenance  and  improvement  of  hotel  plant  and  equip¬ 
ment. 
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(f)  Furnish  to  the  Owner  its  credit  reports  and  credit 
card  service,  and  guest  histories  of  persons  holding  credit 
cards. 

(g)  Publish  a  monthly  paper  (known  as  “Minimaxims”) 
containing  matter  instructive  and  interesting  to  employees, 
and  will  make  available  to  the  Owner  such  number  of  copies 
as  the  Owner  may  from  time  to  time  order  at  cost  prorated 
among  the  purchasers. 

(h)  Furnish  to  the  Owner,  to  the  extent  possible,  its 
group  insurance  facilities. 

3.  Hilton  agrees  to  maintain  a  competent  staff  including 
such  persons  as  may  be  necessary  to  render  the  services 
herein  provided  for. 

4.  Any  services  rendered  by  Holton  to  the  Owner  shall  at 
all  times  be  subject  to  the  direction  of  the  Owner,  its  officers 

and  its  Board  of  Directors. 

36  5.  The  owner  will  pay  to  Hilton  for  the  services 

rendered,  the  following: 

(a)  One  per  cent  (1%)  of  the  gross  sales  of  the  Owner, 
as  hereinafter  defined ;  and 

(b)  Ten  per  cent  (10%)  of  the  excess  of  the  gross  oper¬ 
ating  profits  as  hereinafter  defined,  of  the  Owner  over  One 
Million  Dollars  ($1,000,000.00)  for  any  year  in  which  said 
gross  operating  profits  shall  be  in  excess  of  the  sum  of  One 
Million  Dollars  ($1,000,000.00) ;  and 

(c)  All  room,  food,  beverage,  laundry  and  valet  expenses 
of  the  employees  of  Hilton  while  they  are  in  Washington 
attending  to  the  affairs  of  the  Owner,  it  being  understood 
that  Hilton  shall  pay  all  travelling  expenses  to  and  from 
Washington. 

Anything  to  the  contrary  notwithstanding,  total  pay¬ 
ments  for  any  one  year  under  (a)  and  (b)  above  shall  not 
exceed  One  Hundred  Thousand  Dollars  ($100,000.00). 

Payments  under  (a)  above  shall  be  made  on  the  20th  day 
of  the  month  for  the  preceding  month. 

Payments  under  (b)  above  shall  be  made  quarterly  with¬ 
in  twenty  (20)  days  after  the  end  of  each  quarter  period, 
based  upon  unaudited  figures  for  the  said  preceding  quar- 
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ter;  and  adjustment  shall  be  made  within  sixty  (60)  days 
after  the  end  of  each  calendar  year,  based  upon  the  final 
figures  of  the  Owner’s  auditor  for  said  year.  Payments 
under  (b)  above  shall  be  computed  on  an  annual  basis. 

The  Owner  shall  pay  the  salaries  of  all  of  its  personnel. 

For  the  purposes  hereof,  4  ‘gross  sales”  shall  be  defined 
to  mean  all  gross  sales  or  gross  income  from  rooms,  food, 
beverage,  valet,  banquets,  public  space,  telephones,  check 
rooms,  wash  rooms,  guest  laundry,  flower  shop,  beauty  shop, 
tenant  space,  concessions,  commissions,  sale  of  utilities, 
cigar  and  newsstand,  rental  of  display  space  and  any 
37  other  income  derived  from  the  sales  and  services  of 
the  Hotel,  excepting,  however,  the  sale  of  capital  as¬ 
sets  and  income  derived  from  dealings  in  its  own  securities, 
and  after  adequate  deductions  and  reserves  for  bad  debts. 

For  the  purposes  hereof,  * 4  gross  operating  profits”  shall 
be  defined  to  mean  the  profit  derived  from  operation  of  the 
Hotel  after  all  cost  of  sales,  payroll  and  all  other  direct 
expenses,  including  payments  to  Hilton  (other  than  those 
under  (b)  above)  but  before  real  estate  taxes,  insurance, 
corporate  expenses,  interest,  depreciation  and  amortization, 
and  Federal  income  taxes,  in  accordance  with  the  uniform 
system  of  accounts  as  prescribed  by  the  American  Hotel 
Association  and  in  accordance  with  standard  accounting 
practices  all  computations  shall  be  on  an  accrual  basis. 

6.  The  Owner  shall  have  the  right  at  any  time  for  reason¬ 
able  cause  (as  defined  in  paragraph  7  below)  to  terminate 
Hilton’s  employment  herein  by  serving  a  written  notice  of 
its  intention  so  to  do  upon  Hilton,  in  which  case  and  if  such 
reasonable  cause  actually  exists,  the  termination  of  Hilton’s 
employment  shall  become  and  be  effective  upon  the  expira¬ 
tion  of  a  period  of  thirty  (30)  days  next  after  such  written 
notice  is  served  upon  Hilton  as  aforesaid.  The  Owner  shall 
have  the  right  to  terminate  Hilton’s  employment  herein  in 
the  event  of  the  occurrence  of  any  of  the  following  events : 
The  bankruptcy  or  insolvency  of  Hilton,  that  Hilton  at  any 
time  no  longer  owns  a  majority  of  the  stock  of  the  Owner, 
or  consolidation  or  merger  of  the  Owner  or  the  sale  of  its 
property. 
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7.  The  expression  “reasonable  cause”  as  used  in  para¬ 
graph  6  above,  shall  mean  a  failure  by  Hilton  to  keep,  ob¬ 
serve  or  perform  any  material  covenant,  agreement,  term 

or  provision  in  this  agreement  contained  on  the  part 
38  of  Hilton  to  be  kept,  observed  or  performed,  or  a 

violation  by  Hilton  of  any  duty  or  obligation  owing 
by  Hilton  to  the  Owner  under  or  by  reason  of  the  terms 
hereof. 

8.  If  the  Owner  should  serve  upon  Hilton  a  written  no¬ 
tice  of  its  intention  to  terminate  Hilton’s  employment  here¬ 
under  for  reasonable  cause,  Hilton  shall  have  the  right,  in 
the  manner  hereinafter  in  this  paragraph  8  set  forth,  to 
have  the  question  of  whether  or  not  reasonable  cause  ac¬ 
tually  existed  reviewed  by  a  board  of  three  arbitrators. 

If  Hilton  desires  to  have  such  question  of  reasonable 
cause  reviewed  as  aforesaid,  it  shall,  within  thirty  (30)  days 
after  the  service  upon  the  Owner  of  such  written  notice  by 
Hilton,  serve  upon  the  Owner  a  written  notice  stating  that 
it  desires  to  have  such  question  of  reasonable  cause  re¬ 
viewed  as  aforesaid,  and  naming  the  person  whom  it  has 
designated  to  act  as  arbitrator  on  its  behalf.  Within  fifteen 
(15)  days  after  service  upon  the  Owner  of  such  written 
notice,  the  Owner  shall  designate  a  person  to  act  as  arbi¬ 
trator  on  its  behalf  and  shall  notify  Hilton  of  such  desig¬ 
nation  and  the  name  of  the  person  so  designated.  The  two 
arbitrators  designated  as  aforesaid  by  Hilton  and  the 
Owner  shall  promptly  designate  a  third  person  to  act  as 
arbitrator,  and  if  the  two  arbitrators  appointed  as  afore¬ 
said  by  the  Owner  and  Hilton  should  be  unable  to  agree 
upon  such  third  arbitrator  within  thirty  (30)  days  after 
the  Owner  has  designated  the  arbitrator  to  act  on  its  be¬ 
half,  such  third  arbitrator  shall  be  designated  by  the  Senior 
Judge  of  the  District  Court  of  the  United  States,  Northern 
District  of  Illinois,  Eastern  Division,  and  in  case  of  his 
absence,  refusal  or  inability  to  act,  by  the  Senior  Judge  of 
the  United  States  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit. 
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39  The  said  arbitrators  shall  meet  and  the  arbitration 
shall  occur  in  Washington,  D.  C. 

The  three  arbitrators  so  designated  shall  constitute  the 
Board  of  Arbitrators  to,  and  shall  promptly,  review  such 
question  of  reasonable  cause.  The  decision  of  the  majority 
of  such  three  arbitrators  shall  be  binding  and  conclusive 
upon  the  Owner  and  Hilton  and  shall  not  be  subject  to  re¬ 
view  by  any  court.  If  the  decision  of  the  majority  of  such 
three  arbitrators  should  be  to  the  effect  that  such  reason¬ 
able  cause  did  not  actually  exist,  then  and  in  that  event  such 
attempted  termination  of  Hilton’s  employment  by  the 
Owner  shall  have  no  force  or  effect  and  Hilton  shall  become 
and  be  reinstated  under  the  terms  hereof,  and  entitled  to 
collect  and  receive  full  compensation  as  provided  in  para¬ 
graph  5  herein  retroactively  to  the  date  of  the  last  preced¬ 
ing  payment  by  the  Owner  hereunder.  If  the  Owner  should 
fail  to  designate  its  arbitrator  within  fifteen  (15)  days  after 
service  upon  the  Owner  of  the  aforesaid  written  notice  by 
Hilton,  such  failure  shall  be  deemed  to  be  a  conclusive  ad¬ 
mission  by  the  Owner  that  such  reasonable  cause  did  not 
actually  exist,  and  Hilton  shall  become  and  be  reinstated 
as  under  the  terms  hereof,  and  entitled  to  collect  full  com¬ 
pensation  as  provided  in  paragraph  4  herein  retroactively 
as  aforesaid.  Anything  to  the  contrary  notwithstanding 
Hilton  shall  continue  to  render  the  services  herein  provided 
for  during  arbitration. 

9.  The  term  of  this  contract  shall  begin  on  January  1, 
1947,  and  shall  continue  to  December  31,  1947,  provided, 
however,  that  this  contract  may  be  renewed,  at  the  option 
of  either  of  the  parties  hereto,  for  four  additional  periods 
of  one  year  each  by  notices  in  writing  of  intention  to  exer¬ 
cise  the  options  of  renewal,  given  by  either  party  to 

40  the  other  party  hereto;  said  notices  shall  be  served 
at  least  sixty  (60)  days  prior  to  the  expiration  of  the 

term  or  of  any  extensions  hereof,  and  shall  result  in  a  bind¬ 
ing  renewal,  unless  within  thirty  (30)  days  thereafter  the 
party  receiving  such  notice  of  renewal  serves  notice  to  the 
other  that  it  does  not  desire  to  renew  said  contract.  Ser- 


vice  may  be  bad  by  sending  such  notice  by  registered  United 
State  first  class  mail,  postage  prepaid,  addressed  to  tbe 
following  addresses,  or  such  other  addresses  as  may  be 
given  from  time  to  time  by  the  parties  hereto  for  the  pur¬ 
poses  hereof : 

Hilton  Hotels  Corporation 
c/o  Stevens  Hotel 
Chicago,  Hlinois 


Mayflower  Hotel  Corporation 
Mayflower  Hotel 
Washington,  D.  C. 

IN  WITNESS  WHEREOF,  said  MAYFLOWER 
HOTEL  CORPORATION  has  caused  this  Agreement  to 
be  executed  for  it  and  on  its  behalf  and  in  its  corporate 
name  by  its  Vice  President  thereunto  duly  authorized,  and 
attested  by  its  Secretary  and  its  corporate  seal  to  be  here¬ 
unto  affixed,  and  the  said  HILTON  HOTELS  CORPORA¬ 
TION  has  caused  this  agreement  to  be  executed  for  it  and 
on  its  behalf  and  in  its  corporate  name  by  its  Vice  Presi¬ 
dent  thereunto  duly  authorized,  and  attested  by  its  Secre¬ 
tary  and  its  corporate  seal  to  be  hereunto  affixed,  on  the 
27th  day  of  January,  1947. 


Mayflower  Hotel  Corporation 
Sgd.  By  “Joseph  P.  Binns” 
Executive  Vice  President 

ATTEST : 

Sgd.  “William  J.  Friedman’  ’ 

Secretary 

(seal) 

Hilton  Hotels  Corporation 
Sgd.  By  “H.  L.  Ludwig” 

Vice  President 

ATTEST : 

Sgd.  “G.  H.  Linde  man” 

Assistant  Secretary 


(seal) 
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LAW  OFFICES  OF 
JOHN  LEWIS  SMITH 

'  729  15th  stbeet  n.  w. 

WASHINGTON,  D.  C. 

December  19, 1946 

J.  Clifford  Folger,  President, 

Mayflower  Hotel  Corporation, 

American  Security  Building, 

Washington,  D.  C. 

Dear  Mr.  Folger: 

As  the  owner  of  a  substantial  amount  of  common  stock  of 
the  Mayflower  Hotel  Corporation,  I  was  shocked  to  read 
in  the  newspapers  the  statements  made  by  you  and  Mr. 
Hilton. 

As  president  of  the  corporation  and  member  of  the 
Board  of  Directors,  all  of  whom  were  selected  by  the  Don¬ 
ner  interests,  it  appears  to  me  that  you  and  other  members 
of  the  Board  owe  a  duty  to  protest  all  of  the  stockholders, 
and  not  alone  the  Donner  interests. 

In  view  of  the  fact  that  the  Mayflower  Hotel  could  not  be 
reproduced  for  less  than  $15,000,000  at  this  time,  I  am 
unable  to  believe  the  quoted  statements  that  the  Donner 
interests  sold  a  controlling  interest  for  $13.  per  share,  but 
regardless  of  this,  such  interests  have  no  right  to  turn  over 
the  property  without  action  by  the  stockholders.  Such 
action  can  only  be  taken  after  all  stockholders  have  been 
fully  advised  as  to  the  financial  condition  of  the  company, 
which  has  not  been  done  by  either  the  officers  or  directors. 

This  morning's  “Post”  states  that  a  joint  announcement 
was  made  by  you,  as  president,  and  Mr.  Hilton,  that  the 
Hilton  group  would  assume  operation  of  the  hotel  today. 
This  is  contrary  to  all  corporation  law,  and  I  assume  is  in 
error. 


Such  statements  or  such  transfer  of  property  utterly  dis¬ 
regards  the  rights  of  the  stockholders  and  are  a  clear 
breach  of  the  fiduciary  duties  of  the  officers  and  directors 
of  the  corporation. 

Such  action  will  demand  that  legal  steps  be  taken,  unless 
the  newspaper  statements  are  untrue. 

Sincerely  yours, 

(Signed)  John  Lewis  Smith 

JLS  :gl 
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Not  yet  approved  by 
directors — March  10, 1947 

MINUTES  OF  REGULAR  MEETING 

OF  THE  BOARD  OF  DIRECTORS  OF 

MAYFLOWER  HOTEL  CORPORATION 

•  .  >  ’  * 

The  regular  meeting  of  the  Board  of  Directors  of  May¬ 
flower  Hotel  Corporation,  a  Delaware  corporation,  was  held 
at  the  Mayflower  Hotel  on  Monday,  January  27,  1947,  at 
1:00  o’clock  P.M.,  pursuant  to  notice  duly  given,  in  accord¬ 
ance  with  law  and  the  by-laws  of  the  corporation. 

The  following  Directors  were  present : 

C.  Kenneth  Baxter 
J.  Clifford  Folger 
Robert  V.  Fleming 
C.  N.  Hilton 

constituting  a  majority  and  quorum  of  the  Board  of  Direc¬ 
tors.  There  were  also  present  Messrs.  Nelson  T.  Hartson, 
Joseph  P.  Binns,  H.  L.  Ludwig,  William  J.  Friedman  and 
Thornton  Raney. 

Mr.  C.  N.  Hilton  called  the  meeting  to  order  and  acted 
as  Chairman,  and  Mr.  William  J.  Friedman  acted  as  Secre¬ 
tary  of  the  meeting  and  recorded  the  proceedings. 
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On  motion  dnly  made  by  Mr.  Baxter,  seconded  by  Mr. 
Folger,  the  following  resolution  was  unanimously  adopted : 

RESOLVED  that  the  minutes  of  the  meeting  of  the 
Board  of  Directors  held  December  19,  1946,  as  amended, 
be  and  the  same  are  hereby  approved. 

Mr.  Hilton  stated  that  the  next  matter  before  the  meet¬ 
ing  was  the  consideration  of  the  management  contract  be¬ 
tween  the  corporation  and  Hilton  Hotels  Corporation. 
Copies  of  a  draft  of  the  proposed  contract  had  been  dis¬ 
tributed  to  all  of  the  Directors.  The  matter  was  discussed. 
It  was  suggested  that  action  on  the  matter  be  deferred  un¬ 
til  after  the  Board  had  considered  the  report  of  operation. 

The  Chairman  stated  that  the  next  matter  to  be  consid¬ 
ered  by  the  Board  was  the  authorization  of  an  expenditure 
of  $20,000  to  purchase  a  new  hot  water  boiler  for  the  Hotel. 
On  motion  of  Mr.  Folger,  seconded  by  Mr.  Fleming,  it  was 
unanimously 

RESOLVED  that  the  appropriate  officersvof  this  corpo¬ 
ration  be  and  they  hereby  are  authorized  to  expend  $20,000 
for  the  purchase  of  a  new  hot  water  boiler  for  the  Hotel. 

The  Chairman  then  called  upon  Mr.  Binns  to  make 
45  a  report  on  operations.  Mr.  Binns  stated  that  the 
OPA  had  permitted  a  50  cent  increase  in  transient 
rooms  for  single  occupancy,  and  a  $1.00  increase  in  tran¬ 
sient  rooms  for  double  occupancy  which  should  substan¬ 
tially  cover  the  increased  cost  of  labor.  He  stated  that 
operations  for  the  months  of  December  and  January  had 
declined  as  compared  with  the  previous  year,  and  that  this 
was  not  generally  true  of  the  entire  hotel  industry. 

Mr.  Binns  presented  a  forecast  for  the  next  three  months’ 
operations,  and  proceeded  to  report  on  the  plans  for  the 
coming  year.  He  advised  the  meeting  that  Harris,  Kerr, 
Forster  &  Co.,  certified  public  accountants,  had  been  re¬ 
tained  to  do  the  auditing  for  the  corporation.  He  presented 
to  each  Director  a  booklet  in  two  parts,  the  first  portion  of 
which  contained  a  summary  of  earnings  and  expenses  of 
the  Mayflower  for  the  last  ten  years,  an  analysis  of  the 
Mayflower’s  catering  department  and  restaurant  opera- 
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tions,  an  analysis  of  room  income  and  costs,  the  comparison 
of  income  from  public  rooms  for  1945  and  1946,  comparison 
of  income  from  other  departments  for  1945  and  1946,  state¬ 
ment  of  income  from  rentals  and  concessions  for  the  past 
ten  years,  a  statement  of  the  business  done  by  the  Men’s 
Bar  since  1944  &  statement  of  business  done  in  the  Lounge 
from  1937  through  1946,  an  analysis  of  repairs  and  main¬ 
tenance  for  1945  and  1946  with  an  estimate  for  1947,  a  state¬ 
ment  of  expenditures  for  operating  equipment  for  that 
period  with  an  estimate  for  1947,  an  analysis  of  capital  ex¬ 
penditures  for  1945  and  1946  with  an  estimate  for  1947, 
and  a  list  of  suggestions  for  capital  improvements. 

The  second  portion  of  the  booklet  contained  a  detailed 
analysis  of  the  policies  which  Mr.  Binns  hoped  to  inaugu¬ 
rate  in  order  to  cause  an  increase  in  the  income  from  all 
departments  during  the  coming  year.  He  discussed  the  poli¬ 
cies  for  the  Boom  Department,  the  Food  Department,  the 
Beverage  Department,  and  other  operated  departments  in 
detail. 

Mr.  Binns  then  presented  to  the  meeting  a  series  of  oper¬ 
ating  charts  showing  the  ten  year  operation  of  the  Hotel, 
food  sales  and  costs,  permanent  rentals  for  the  last  ten 
years  and  store  rentals  and  concessions.  He  also  presented 
a  plan  of  the  ground  floor  showing  the  public  space  and  the 
various  matters  and  improvements  being  considered  by  the 
management,  including  the  decoration  of  the  Lobby,  the 
possible  construction  of  a  grill  at  the  rear  part  of  the  Presi¬ 
dential  dining  room,  the  redecoration  of  the  lounge,  the 
relocation  of  the  cigar  stand,  the  location  of  a  prod- 
46  nets  store,  the  enlargement  of  the  Men’s  Bar,  and 
the  moving  of  the  drug  store,  as  well  as  the  utiliza¬ 
tion  of  additional  space  for  store  rentals.  Mr.  Binns  showed 
to  the  Directors  the  sketches  that  had  been  prepared  by 
various  decorators,  and  advised  the  Board  that  before  any 
definite  commitments  would  be  made  for  substantial  ex¬ 
penditures,  the  matters  would  be  presented  to  the  Board 
for  consideration  and  approval.  The  program  was  duly 
discussed  by  all  the  Directors  who  indicated  that,  in  their 


opinion,  the  management  was  proceeding  along  the  proper 
lines. 

The  Chairman  then  stated  that  it  was  in  order  to  act 
upon  the  management  contract  between  the  corporation  and 
Hilton  Hotels  Corporation.  This  was  fully  discussed  by 
all  the  Directors.  Mr.  Folger  pointed  out  that  he  thought 
such  a  contract  would  be  for  the  best  interests  of  all  the 
stockholders  of  the  corporation,  and  that  the  payments  to 
be  made  thereunder  would  be  more  than  offset  by  the  re¬ 
sulting  profits  from  the  services  of  the  Hilton  organization. 
It  was  pointed  out  that  unless  the  operations  were  im¬ 
proved,  only  one  per  cent  of  the  gross  sales  would  be  paid 
to  the  Hilton  organization.  Thereupon  on  motion  duly 
made,  seconded  and  adopted  by  the  vote  of  all  the  Directors 
present,  other  than  Mr.  Hilton  who  abstained  from  voting, 
it  was 

RESOLVED  that  the  officers  of  this  corporation  be  and 
they  are  hereby  authorized  and  directed  to  execute  and 
deliver  a  management  contract  expiring  December  31, 1947, 
between  this  corporation  and  Hilton  Hotels  Corporation, 
providing  for  the  payment  to  Hilton  Hotels  Corporation  of 
one  per  cent  of  the  gross  sales  of  this  corporation,  and  ten 
per  cent  of  the  gross  operating  profits  in  excess  of  $1,000,- 
000,  provided,  however,  that  the  aggregate  amount  paid  to 
Hilton  Hotels  Corporation  shall  not  exceed  the  sum  of 
$100,000,  said  contract  to  be  in  substantially  the  form  of 
the  contract  submitted  to  this  meeting. 

FURTHER  RESOLVED  that  the  Secretary  is  directed 
to  insert  a  copy  of  the  proposed  contract  in  the  records  of 
this  corporation  immediately  following  the  minutes  of  this 
meeting. 

The  Chairman  stated  to  the  meeting  that  Mr.  Frank 
Dvorak  of  Cedar  Rapids,  Iowa,  had  lost  his  certificate  No. 
637  for  30  shares  of  Common  stock  of  the  corporation,  and 
that  he  had  presented  his  open  penalty  bond  with  United 
States  Fidelity  and  Guaranty  Company  as  surety  thereon, 
and  that  the  documents  had  been  approved  by  counsel  for 
the  corporation.  On  motion  duly  made  and  seconded,  the 
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following  preamble  and  resolution  was  unanimously 
adopted : 

47  WHEREAS,  Frank  Dvorak  of  Cedar  Rapids, 
Iowa,  has  represented  to  this  corporation  that  Cer¬ 
tificate  No.  637  for  thirty  (30)  shares  of  Common  stock  of 
this  corporation,  registered  in  his  name  and  belonging  to 
him,  has  been  lost,  mislaid,  stolen  or  destroyed,  and  has 
furnished  to  this  corporation  as  proof  thereof  his  affidavit, 
and  has  requested  this  corporation  to  issue  a  new  certificate 
for  thirty  (30)  shares  of  Common  stock  of  this  corporation 
and  has  tendered  to  this  corporation  his  open  penalty  bond 
with  United  States  Fidelity  and  Guaranty  Company  as 
surety  thereon,  and  in  form  approved  by  counsel  of  this 
corporation  to  indemnify  this  corporation,  its  transfer 
agent,  and  their  successors  or  assigns  from  any  liability, 
expense,  damage  or  loss  which  it  or  they  may  incur  by 
reason  of  the  issuance  of  a  new  certificate  or  by  reason  of 
the  original  certificates  remaining  outstanding,  and  has  ad¬ 
vertised  the  loss  once  a  week  for  three  weeks  in  such  form 
and  in  such  newspapers  as  is  satisfactory  to  the  Board  of 
Directors ; 

Now,  Therefore,  Be  It  Resolved,  that  said  bond  of  in¬ 
demnity  be  and  it  hereby  is  approved  and  accepted;  and 
that  the  proper  officers  of  this  corporation  be  and  they  here¬ 
by  are  authorized  to  issue,  and  that  the  American  Surety 
and  Trust  Company,  as  Transfer  Agent,  be  and  it  hereby  is 
authorized  to  countersign,  a  new  certificate  in  the  name  of 
the  said  Frank  Dvorak  for  thirty  (30)  shares  of  Common 
stock  of  this  corporation  and  to  deliver  to  said  Frank 
Dvorak  said  new  certificate  in  place  of  said  Certificate  No. 
637  without  requiring  the  surrender  thereof  for  cancel¬ 
lation. 

The  Chairman  then  presented  to  the  meeting  a  form  of 
notice  of  the  next  annual  meeting  of  the  stockholders  and 
form  of  proxy  for  such  meeting.  Thereupon  the  Directors 
approved  the  form  of  notice  and  proxy  hereinafter  set  forth 
and  made  a  part  hereof,  and  the  officers  of  the  corporation 
and  counsel  were  instructed  to  take  all  necessary  steps  in 
connection  with  the  annual  meeting. 
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The  meeting  then  proceeded  to  consider  the  proxies  to  be 
designated.  Messrs.  C.  N.  Hilton,  Joseph  P.  Binns  and 
Earl  G.  Jonscher  were  by  unanimous  agreement  designated 
as  proxies  to  act  at  the  annual  meeting.  The  meeting  then 
discussed  the  election  of  inspectors,  and  the  officers  were  au¬ 
thorized  to  designate  such  inspectors  as  they  might  deem 
advisable. 

48  On  motion  duly  made  and  seconded,  February  24, 
1947,  was  fixed  as  the  record  date  for  the  determina¬ 
tion  of  stockholders  entitled  to  notice  of  and  to  vote  at  the 
annual  meeting  to  be  held  March  19, 1947,  and  any  adjourn¬ 
ment  thereof. 

It  was  then  suggested  that  it  was  in  order  to  revoke  the 
resolution  governing  the  persons  entitled  to  sign  on  the  cor¬ 
poration  and  operating  account  at  the  American  Security 
and  Trust  Company,  and  to  designate  a  new  list  of  persons 
so  entitled  to  sign.  Thereupon,  on  motion  duly  made  and 
seconded,  the  following  resolutions  were  unanimously 
adopted: 

Resolved,  that  the  authorization  of  certain  officers  of  this 
corporation  to  sign  on  the  corporation  account  and  the  op¬ 
erating  account  at  the  American  Security  and  Trust  Com¬ 
pany  as  set  out  in  resolutions  adopted  at  a  special  meeting 
of  the  Board  of  Directors  of  this  corporation  held  Decem¬ 
ber  19, 1946,  be  and  the  same  hereby  is  revoked. 

Further  Resolved,  that  until  otherwise  ordered,  all  funds 
deposited  in  said  accounts  shall  be  subject  to  withdrawal  by 
check  of  Mayflower  Hotel  Corporation  signed  in  its  behalf 
by  any  two  of  the  following  named  persons : 

*  C.  N.  Hilton,  President 
Joseph  P.  Binns,  Executive  Vice  President 
H.  L.  Ludwig,  Treasurer 
C.  J.  Mack,  General  Manager 
Thornton  Raney,  Assistant  Treasurer 
F.  H.  Meriam,  Chief  Accountant 

Further  Resolved,  that  the  Secretary  of  this  corporation 
is  authorized  to  certify  under  the  corporate  seal  of  the  cor- 
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poration  to  said  Bank,  a  copy  of  these  resolutions  and  the 
names  and  signatures  of  the  persons  .authorized  to  act  on 
behalf  of  the  corporation  in  the  premises,  and  said  Bank  is 
hereby  authorized  to  rely  upon  such  certificate  of  the  .Secre¬ 
tary  of  the  corporation  until  it  is  formally  advised  by  a  like 
certificate  of  any  changes  therein. 

Mr.  Binns  then  advised  the  meeting  that  Mr.  C.  J.  Mack 
had  been  retained  as  General  Manager  of  the  Mayflower 
Hotel  for  the  coming  year  on  substantially  the  same  terms 
as  those  for  the  year  1946,  with  a  basic  salary  of  $15,000 
per  annum  and  a  percentage  of  the  gross  operating 
49  profit,  with  a  ceiling  of  $25,000.  Mr.  Bums  also 
stated  that  one  of  the  top  young  Hilton  executives 
would  be  sent  to  Washington  as  Mr.  Mack’s  assistant. 

Mr.  Hilton  then  pointed  out  that  it  would  be  advisable 
to  create  a  special  reserve  account  for  federal  income  taxes 
of  the  corporation.  This  was  discussed  and  on  motion  duly 
made  and  seconded,  it  was  unanimously 
Resolved,  that  an  account  of  this  corporation  be  opened 
with  The  Riggs  National  Bank  of  Washington,  D.  CM  for 
federal  income  taxes,  to  be  designated  as  “Special  Reserve 
Account  for  Federal  Income  taxes”. 

Further  Resolved,  that  withdrawals  from  said  account 
are  hereby  authorized  in  the  name  of  the  corporation  by 
checks,  drafts  or  orders  signed  by  any  one  of  the  following: 
C.  N.  Hilton,  President 
Joseph  P.  Binns,  Executive  Vice  President 
F.  H.  Meriam,  Chief  Accountant 
and  countersigned  by  H.  L.  Ludwig,  Treasurer. 

Further  Resolved,  that  endorsements  for  deposit  in  said 
account  may  be  made  by  the  written  or  stamped  endorse¬ 
ment  of  this  corporation  without  designation  of  the  person 
making  the  endorsement 

Further  Resolved,  that  monthly  deposits  shall  be  made 
in  this  account  for  payment  of  income  taxes  and  that  such 
account  shall  appear  below  the  line  on  the  balance  sheet  of 
the  corporation  so  that  it  shall  not  be  considered  as  either  a 
current  asset  or  a  current  liability. 


Farther  Resolved,  that  the  Secretary  of  this  corporation 
is  authorized  to  certify  under  the  corporate  seal  of  the  cor¬ 
poration  to  said  Bank,  a  copy  of  these  resolutions  and  the 
names  and  signatures  of  the  persons  authorized  to  act  on 
behalf  of  the  corporation  in  the  premises,  and  said  Bank 
is  hereby  authorized  to  rely  upon  such  certificate  of  the 
Secretary  of  the  corporation  until  it  is  formally  advised  by 
a  like  certificate  of  any  changes  therein. 

There  being  no  further  business  to  come  before  the  meet¬ 
ing,  on  motion  duly  made  and  seconded,  the  meeting  ad¬ 
journed. 


Secretary 

50  Filed  Apr  7  1947 

Motion  to  Dismiss  Complaint  and  in  the  Alternative  to 
Strike  Portions  of  the  Complaint 

Now  comes  each  of  the  defendants,  Mayflower. Hotel  Cor¬ 
poration,  J.  Clifford  Folger,  Robert  V.  Fleming  and  Thorn¬ 
ton  Raney,  by  their  attorneys,  and  moves  the  Court  to  dis¬ 
miss  the  action  as  to  each-  and!  all'  of  the  plaintiffs  on  the 
ground  that  the  Complaint  fails  to  state  a  claim  against 
these  defendants,  upon  which  relief  can  be  granted. 

In  the  alternative,  each  of  these  defendants  moves  the 
Court  to  strike  Paragraphs  4  Uy  12,  inclusive,  of  the  Com¬ 
plaint  on  the  grounds  more  particularly  set  forth  in  the 
Points  and  Authorities-  hereto  attached. 

Hogan  &  Habtson 
By  Neson  L.  Habtson 
Edmttnd  L.  Jones 
Howabd  Boyd 

1  Attorneys  for  Defendants, 

Mayflower  Hotel  Corporation, 

J.  Cliff  ord  Folger,  Robert  V. 
Fleming'  and  Thornton  Raney. 
810  Colorado  Building, 
Washington  5,  D.  C. 
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51  Filed  Apr  8  1947 

Motion  of  Certain  Defendants  to  Dismiss  or  Strike 

Complaint 

Comes  now  each  of  the  defendants,  Hilton  Hotels  Cor¬ 
poration,  Joseph  P.  Binns,  Harry  L.  Ludwig  and  William 
J.  Friedman,  by  their  attorneys,  and  moves  the  Court  to 
dismiss  the  above-entitled  action  as  to  each  and  all  of  the 
plaintiffs  because  the  complaint  fails  to  state  a  claim  upon 
which  relief  can  be  granted  against  the  defendants  or  any 
of  them,  and  to  the  extent  that  the  complaint  seeks  the  wind¬ 
ing  up  of  the  affairs  of  the  Mayflower  Hotel  Corporation, 
a  Delaware  Corporation,  it  is  beyond  the  jurisdiction  of 
this  Court. 

52  In  the  alternative,  each  of  the  said  defendants 
moves  the  Court  to  strike  all  references  in  the  com¬ 
plaint  to  the  so-called  Mayflower  Hotel  Stockholders  Pro¬ 
tective  Committee  and  paragraphs  4  to  12,  inclusive,  of  said 
complaint,  and  to  require  the  allegations  therein  be  made 
more  definite  and  certain,  for  reasons  and  grounds  shown 
more  particularly  in  the  memorandum  of  points  and  au¬ 
thorities  filed  simultaneously  herewith. 

Claude  A.  Roth 
'  231  S.  LaSalle  Street, 

Chicago,  HL 
Roger  J.  White  ford, 

Philip  S.  Peyser, 

815  15th  Street,  N.  W., 
Washington  5,  D.  C. 

Attorneys  for  Defendants , 
Hilton  Hotels  Corporation, 
Joseph  P.  Birms, 

Harry  L.  Ludwig, 

William  J.  Friedman 
Gottlieb,  Schwartz  &  Friedman 
Whiteford,  Hart,  Carmody  &  Wilson 
Of  Counsel 
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Filed  May  29  1947 

LAW  OFFICES 

WHITEFOED,  HART,  CAKMODY  &  WILSON 
815  FIFTEENTH  STREET,  NORTHWEST 
WASHINGTON  5,  D.  C. 

Roger  J.  Whiteford 
Ringgold  Hart 
John  J.  Carmody 
John  J.  Wilson 

Harry  L.  Ryan,  Jr.  # 

Hnbert  A.  Scheider 
Philip  S.  Peyser 

May  15,  1947. 

Honorable  Richmond  Keech, 

Associate  Justice  of  the  District  Court 
of  the  United  States  for  the  District  of  Columbia, 
Washington,  D.  C. 

Dear  Mr.  Justice  Keech: 

In  re — Mayflower  Hotel  Stockholders  Protective  Com¬ 
mittee,  et  aL,  vs.  Mayflower  Hotel  Corporation,  et 
al.,  Civil  Action  No.  119247 

Since  the  argument  before  you  of  the  motion  to  dismiss 
the  above-entitled  cause,  a  more  minute  examination  of  the 
charter  of  the  Mayflower  Hotel  Corporation  discloses  the 
following  paragraph,  which  would  seem  to  have  a  substan¬ 
tial  bearing  upon  the  motion  to  dismiss  the  Bill  of  Com¬ 
plaint  Counsel  for  plaintiffs  and  defendants  have  agreed 
that  I  may  call  it  to  your  attention  for  whatever  use  you 
may  care  to  make  of  it  in  the  consideration  of  the  motion. 
The  paragraph  is  as  follows: 

“Thirteenth:  In  the  absence  of  fraud,  no  contract  or 
other  transaction  between  this  Corporation  and  any  other 
corporation  or  any  partnership  or  association  shall  be  af- 
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fee  ted  or  invalidated  by  the  fact  that  any  director  or  officer 
of  this  Corporation  is  peculiarly  or  otherwise  interested  in 
or  is  a  director,  member  or  officer  of  such  other  corporation 
or  of  such  firm,  association  or  partnership  or  is  a  party  to 
or  is  pecuniarily  or  otherwise  interested  in  such  contract 
or  other  transaction  or  in  any  way  connected  with  any  per¬ 
son  or  persons,  firm,  association,  partnership  or  corporation 
pecuniarily  or  otherwise  interested  therein;  any  director 
may  be  counted  in  determining  the  existence  of  a  quorum 
at  any  meeting  of  the  Board  of  Directors  of  this  Corpora¬ 
tion  for  the  purpose  of  authorizing  any  such  contract  or 
transaction  with  like  force  and  effect  as  if  he  were  not  so 
interested  or  were  not  a  director,  member  or  officer 
54  of  such  other  corporation,  firm,  association  or  part¬ 
nership;  and  any  director  or  officer  of  this  Corpora¬ 
tion  individually  may  be  a  party  to  or  interested  in  any  such 
contract  or  transaction  of  this  Corporation  and  is  hereby 
relieved  from  any  liability  that  might  otherwise  exist  from 
contracting  with  this  Corporation  for  the  benefit  of  him¬ 
self  or  of  any  person  or  persons,  firm,  association,  partner¬ 
ship  or  corporation  in  which  he  may  in  anywise  be  inter¬ 
ested;  provided,  however,  in  all  such  cases,  that  the  fact  of 
such  director’s  or  officer’s  interest  or  the  fact  that  he  is  a 
director,  member  or  officer  of  such  other  corporation,  asso¬ 
ciation  or  partnership  or  the  fact  of  the  connection  with 
such  person,  firm,  association,  partnership  or  corporation 
shall  have  been  disclosed  or  known  to  the  Board  of  Directors 
or  a  majority  thereof  at  the  time  such  contract  or  other 
transaction  is  entered  into.” 

Respectfully  submitted, 

Bogeb  J.  Whitefobd, 

Attorney  for  Hilton  Hotels 
Corporation,  et  al. 
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55  Filed  May  29  1947 

Letter 

Law  Offices  of 

John  Lewis  Smith  Telephone  National  3060 

George  Eric  Rosden  Cable  Address  4  *  Smiro 9  9 

John  Lewis  Smith,  Jr. 

Securities  Building 
729  Fifteenth  Street 
Washington  5,  D.  C. 
May  20, 1947 

Honorable  Richmond  Keech. 

Associate  Justice 

District  Court  of  the  United  States 
for  the  District  of  Columbia 
Washington,  D.  C. 

In  re:  Mayflower  Hotel  Stockholders  Protective  Commit¬ 
tee,  et  al.  v.  Mayflower  Hotel  Corporation,  et  ah.  Civil 
Action  No.  119247 

Dear  Mr.  Justice  Keech: 

We  submit  the  following  reply  to  the  letter  of  Roger  J. 
Whiteford,  Esq.,  of  May  15th. 

Defendants’  motion  to  dismiss  admits  the  facts  well 
pleaded.  Paragraph  13  of  the  charter  specifically  excepts 
cases  of  fraud. 

The  complaint  alleges  fraud  as  follows: 

1.  Representatives  of  Donner  Estates,  Inc.  entered  into 
a  conspiracy  with  representatives  of  Hilton  Hotels  Cor¬ 
poration  and  the  president  of  Mayflower  Hotel  Corpora¬ 
tion,  to  turn  over  control  of  the  assets  fraudulently,  for  the 
purpose  of  operating  the  Mayflower  Hotel  for  the  benefit 
of  Hilton  Hotels  Corporation. 

2.  After  negotiations  between  representatives  of  Donner 
Estates,  Inc.  and  Hilton  Hotels  Corporation,  the  president 
of  Mayflower  Hotel  Corporation  called  an  emergency  meet¬ 
ing  of  the  Board  of  Directors,  which  was  held  on  December 
19, 1946.  At  that  meeting,  without  notice  to  the  stoekhold- 
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ers,  a  majority  of  the  members  of  the  Board  resigned  and 
representatives  of  Hilton  Hotels  Corporation  were  elected 
in  their  places.  The  officers  were  selected  from  the  repre¬ 
sentatives  of  Hilton  Hotels  Corporation,  all  of  whom  were 
present,  from  out  of  town,  at  the  meeting.  The  officers  and 
directors  of  Mayflower  Hotel  Corporation  failed  to  advise 
the  stockholders  of  the  arrangements  or  of  the  election  of 
the  representatives  of  Hilton  Hotels  Corporation  as  officers 
and  directors  of  Mayflower  Hotel  Corporation.  At  the  same 
meeting,  the  control  of  the  assets  and  operation  of  the  May¬ 
flower  Hotel  were  turned  over  to  Hilton  Hotels  Corpora¬ 
tion,  and  a  management  contract  was  authorized. 

56  3.  Although  substantially  higher  offers  had  been 

received  by  the  president  of  Mayflower  Hotel  Corpo¬ 
ration  and  other  representatives  of  Donner  Estates,  Inc., 
the  allegedly  lower  offer  of  Hilton  Hotels  Corporation  was 
accepted.  None  of  the  offers  were  communicated  to  either 
the  Board  of  Directors  of  Mayflower  Hotel  Corporation  or 
to  its  stockholders. 

4.  The  interlocking  Board  having  authorized  the  drafting 
of  a  management  contract  on  December  19, 1946,  such  con¬ 
tract  was  prepared  by  Hilton  Hotels  Corporation,  sub¬ 
mitted  to  the  Board  on  January  27, 1947,  and  adopted  retro¬ 
actively.  Said  contract  was  executed  for  Mayflower  Hotel 
Corporation  by  Mr.  J.  P.  Binns,  Executive  Vice  President, 
who  was  also  Executive  Vice  President  of  Hilton  Hotels 
Corporation,  and  for  Hilton  Hotels  Corporation  by  Mr. 
H.  L.  Ludwig,  Vice  President,  who  was  also  Treasurer  of 
Mayflower  Hotel  Corporation. 

5.  The  complaint  alleges  that  the  representatives  of  Hil¬ 
ton  Hotels  Corporation,  the  majority  stockholders,  and  the 
interlocking  members  of  the  Board  of  Mayflower  Hotel  Cor¬ 
poration  acted  fraudulently  in  entering  into  the  manage¬ 
ment  contract  with  themselves,  undertaking  to  pay  approxi¬ 
mately  $100,000  annually  to  Hilton  Hotels  Corporation, 
while  retaining  the  present  management  and  superimpos¬ 
ing  the  costs  of  the  management  contract  over  and  above 
the  costs  of  operation.  The  arbitration  clause  of  the  said 


contract  provides  for  the  appointment  of  three  arbitrators 
— one  by  Hilton  Hotels  Corporation  and  one  by  Mayflower 
Hotel  Corporation,  both  of  which  are  controlled  by  Hilton 
Hotels  Corporation,  the  third  arbitrator  to  be  selected  by 
these  two  representatives  of  Hilton  Hotels  Corporation. 
The  management  contract  does  not  set  a  limit  on  the  prices 
on  materials  to  be  delivered  and  sold  by  Hilton  Hotels  Cor¬ 
poration  to  Mayflower  Hotel  Corporation,  nor  does  it  pro¬ 
vide  for  any  control  of  quantities  or  quality,  or  other  exer¬ 
cise  of  judgment  on  the  part  of  Mayflower  Hotel  Corpora¬ 
tion.  Finally,  said  contract  does  not  provide  any  limitation 
as  to  the  advertising  load  to  be  carried  by  Mayflower  Hotel 
Corporation,  this  being  solely  in  the  control  of  Hilton 
Hotels  Corporation. 

In  the  light  of  these  admitted  allegations,  the  charter 
provision  is  not  material  in  considering  the  motion  to  dis¬ 
miss. 

Respectfully  submitted, 

,  '•< V  4*  ■ 

John  Lewis  Smith, 

Attorney  for  Mayflower  Hotel  Stock¬ 
holders  Protective  Committee ,  et  al. 


57  ’  Filed  May  29  1947 

Order  Granting  Motions  to  Dismiss 

The  Court  has  considered  the  complaint  herein,  motions  to 
dismiss  filed  on  behalf  of  the  defendants,  memoranda  in 
support  thereof  and  in  opposition  thereto,  and  oral  argu¬ 
ment  on  the  motions  to  dismiss  of  the  defendants  Mayflower 
Hotel  Corporation,  J.  Clifford  Folger,  Robert  V.  Fleming, 
and  Thornton  Raney,  and  of  the  defendants  Hilton  Hotels 
Corporation,  Joseph  P.  Binns,  Harry  L.  Ludwig,  and  Wil¬ 
liam  J.  Friedman,  as  well  as  stipulation  into  the  record  by 
counsel  for  the  respective  parties  of  a  copy  of  Paragraph 
13  of  the  Charter  of  the  Mayflower  Hotel  Corporation  and 
letter  dated  May  20,  1947,  to  the  Court  from  counsel  for 
the  plaintiffs. 
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The  Court  concludes  that  the  complaint  fails  to  state  facts 
on  which  relief  can  be  granted.  The  action  with  reference 
to  the  management  agreement  is  premature,  and  interfer¬ 
ence  by  the  Court  at  this  juncture  would  amount  to  a  usur¬ 
pation  of  managerial  function.  Especially  is  this  apparent 
when  the  contract  is  scrutinized  in  the  light  of  the  entire 
record  before  the  Court  It  is,  therefore,  this  29th  day  of 
May,  1947, 

ORDERED  That  the  motions  to  dismiss  filed  by  the  de¬ 
fendants  and  each  of  them  be  and  they  are  hereby  granted, 
without  prejudice. 

R.  B.  Kebch, 

Associate  Justice. 


58  ‘  Filed  Jun  10  1947 

Amended  Order  Granting  Motions  to  Dismiss 

On  motion  of  counsel  for  plaintiffs,  the  order  of  the  Court 
dated  May  29,  1947,  granting  motions  to  dismiss  filed  on 
behalf  of  the  defendants,  is  hereby  vacated  and  set  aside. 
In  lieu  thereof  the  Court  orders  as  follows: 

The  Court  has  considered  the  complaint  herein,  motions 
to  dismiss  filed  on  behalf  of  the  defendants,  memoranda  in 
support  thereof  and  in  opposition  thereto,  and  oral  argu¬ 
ment  on  the  motions  to  dismiss  of  the  defendants  Mayflower 
Hotel  Corporation,  J.  Clifford  Folger,  Robert  V.  Fleming, 
and  Thornton  Raney,  and  of  the  defendants  Hilton  Hotels 
Corporation,  Joseph  P.  Binns,  Harry  L.  Ludwig,  and  Wil¬ 
liam  J.  Friedman,  as  well  as  stipulation  into  the  record  by 
counsel  for  the  respective  parties  of  a  copy  of  Paragraph 
13  of  the  Charter  of  the  Mayflower  Hotel  Corporation  and 
letter  dated  May  20,  1947,  to  the  Court  from  counsel  for 
the  plaintiffs. 

The  Court  concludes  that  the  complaint  fails  to  state  facts 
on  which  relief  can  be  granted.  The  action  with  reference 
to  the  management  agreement  is  premature,  and  interfer¬ 
ence  by  the  Court  at  this  juncture  would  amount,  to  a  usur¬ 
pation  of  managerial  function.  Especially  is  this  apparent 
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when  the  contract  is  scrutinized  in  the  light  of  the 
59  entire  record  before  the  Court.  It  is,  therefore,  this 
9th  day  of  June,  1947, 

*  »  'T  •'**•  •  '  ■ '  V  r  .  '  .*  ,  .  1  1  ' : 

ORDERED  That  the  motions  to  dismiss  filed  by  the  de¬ 
fendants  and  each  of  them  be  and  they  are  hereby  granted, 
without  prejudice  and  with  leave  to  file  an  amended  com¬ 
plaint  on  or  before  June  29, 1947. 

R.  B.  Kebch, 

Associate  Justice. 


60  Filed  Jun  28  1947 

Amended  Complaint  for  Injunction,  for  Receivership,  for 
Accounting,  and  To  Set  Aside  Contract  for  Fraud 

61  L 

The  plaintiffs  are  citizens  of  the  United  States  and  are 
and  were,  at  the  time  of  the  grievances  hereinafter  set 
forth,  stockholders  of  the  Mayflower  Hotel  Corporation, 
and  bring  this  action  individually  and  on  behalf  of  the 
Mayflower  Hotel  Stockholders  Protective  Committee,  rep¬ 
resenting  holders  of  more  than  6500  shares  of  stock  of  the 
defendant  Mayflower  Hotel  Corporation,  and  on  behalf  of 
all  others  similarly  situated  who  may  come  in  as  parties  to 
this  action. 

n. 

(1)  The  defendant  Mayflower  Hotel  Corporation  (May¬ 
flower)  is  a  corporation  organized  under  the  laws  of  the 
State  of  Delaware  for  the  sole  purpose  of  owning  and  oper¬ 
ating  the  Mayflower  Hotel  in  the  City  of  Washington,  Dis¬ 
trict  of  Columbia,  where,  until  the  grievances  hereinafter 
complained  of,  its  entire  assets  and  business,  corporate 
books  and  personnel  and  principal  office  were  located  and 
where  the  corporation  conducted  all  of  its  business  and  held 
all  of  its  corporate  meetings. 

62  (2)  The  defendant  Hilton  Hotels  Corporation 
(Hilton)  is  a  corporation  organized  under  the  laws 
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of  the  State  of  Illinois,  with  its  principal  office  in  Chicago, 
Illinois. 

(3)  The  defendant  Donner  Estates,  Incorporated  (Don- 
ner)  is  a  corporation,  with  its  principal  office  at  Lincoln 
Liberty  Building,  Philadelphia,  Pennsylvania. 

(4)  The  defendant  C.  N.  Hilton  is  a  resident  of  the  State 
of  Illinois  and,  since  December  19, 1946,  has  been  acting  as 
President  and  director  of  the  said  defendant  Mayflower, 
and  also  is  President  and  director  of  the  said  defendant 
Hilton,  and  is  sued  individually  and  in  his  capacity  as 
President  and  director  of  the  said  defendant  corporations. 

(5)  The  defendant  J.  Clifford  Folger  was,  at  the  time  of 
the  grievances  hereinafter  set  forth.  President  and  director 
of  the  defendant  Mayflower,  and  is  now  a  director  and  mem¬ 
ber  of  the  Executive  Committee  of  the  said  defendant  May¬ 
flower,  and  is  sued  individually  and  as  a  director  of  said 
defendant  corporation. 

(6)  The  defendant  Joseph  P.  Binns  is  Executive  Vice 
President  of  both  Mayflower  and  Hilton,  and  is  sued  indi¬ 
vidually  and  in  his  capacity  as  Executive  Vice  President  of 
said  defendant  corporations. 

(7)  The  defendant  Harry  L.  Ludwig  is  Treasurer  of  the 
defendant  Mayflower,  and  Vice  President  and  Treasurer  of 
the  defendant  Hilton,  and  is  sued  individually  and  in  his  ' 
capacity  as  an  officer  of  said  defendant  corporations. 

(8)  The  defendant  Robert  P.  Williford  is  Vice  President 
of  both  Mayflower  and  Hilton,  and  is  sued  individually  and 
in  his  capacity  as  an  officer  of  said  defendant  corporations. 

(9)  The  defendant  William  J.  Friedman  is  Secretary  of 
both  Mayflower  and  Hilton,  and  is  sued  individually  and  in 
his  capacity  as  Secretary  of  said  defendant  corporations. 

(10)  The  defendant  Thornton  Raney  is  Assistant 
63  Treasurer  and  Comptroller  of  the  defendant  May¬ 
flower,  and  is  sued  individually  and  in  his  capacity 
as  an  officer  of  said  defendant  corporation. 

(11)  The  defendant  Henry  Crown  is  a  director  of  both 
Mayflower  and  Hilton,  and  is  sued  individually  and  as  a 
director  of  said  defendant  corporations. 
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(12)  The  defendant  Robert  W.  Dowling  is  a  director  of 
both  Mayflower  and  Hilton,  and  is  sued  individually  and  as 
a  director  of  said  defendant  corporations. 

(13)  The  defendant  L.  Boyd  Hatch  is  a  director  of  both 
Mayflower  and  Hilton,  and  is  sued  individually  and  as  a 
director  of  said  defendant  corporations. 

(14)  The  defendant  C.  Kenneth  Baxter  was  a  director  of 
the  defendant  Mayflower  at  the  time  of  the  grievances  here¬ 
inafter  set  forth  and  is  now  a  director  of  said  corporation, 
and  was  and  is  a  Vice  President  and  Treasurer  of  the  de¬ 
fendant  Donner,  and  is  sued  individually  and  in  his  capa¬ 
city  as  director  and  officer  as  aforesaid. 

(15)  The  defendant  Robert  V.  Fleming  was  a  director  of 
the  defendant  Mayflower  at  the  time  of  the  grievances  here¬ 
inafter  set  forth  and  is  now  a  director  of  said  corporation, 
and  is  sued  individually  and  in  his  capacity  as  director  of 
said  defendant  corporation. 

(16)  The  defendant  Harold  Baxter  was  a  member  of  the 
Board  of  Directors  of  the  defendant  Mayflower,  having  sub¬ 
mitted  his  resignation  on  December  19,  1946,  and  is  sued 
individually  and  in  his  capacity  as  director  of  said  defen¬ 
dant  corporation. 

(17)  The  defendant  William  L.  Beale  was  Chairman  of 
the  Board  of  Directors  of  the  defendant  Mayflower,  having 
submitted  his  resignation  on  December  19, 1946,  and  is  sued 

individually  and  in  his  capacity  as  an  officer  of  said 
64  defendant  corporation.  He  is  named  as  a  nominal 
defendant  only. 

(18)  The  defendant  John  Stewart  was  a  director  of  the 
defendant  Mayflower,  having  submitted  his  resignation  on 
December  19,  1946,  and  was  and  is  President  of  the  defen¬ 
dant  Donner,  and  is  sued  individually  and  in  his  capacity 
as  director  and  President  as  aforesaid. 

(19)  The  defendant  Raymond  D.  McGrath  was  a  director 
of  the  defendant  Mayflower,  having  submitted  his  resigna¬ 
tion  on  December  19,  1946,  and  is  sued  individually  and  in 
his  capacity  as  director  of  said  defendant  corporation. 
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hl 

The  defendant  Mayflower  was  incorporated  under  the 
laws  of  the  State  of  Delaware  in  the  year  1934,  for  the  sole 
purpose*  of  owning  and  operating  the  Mayflower  Hotel  in 
the  City  of  Washington,  District  of  Columbia,  with  an  au¬ 
thorized  capital  of  445,086  shares  of  common  stock  of  the 
par  value  of  $1.00  per  share,  of  which  389,738  shares  are 
outstanding  at  the  present  time.  The  defendant  Mayflower 
owned  and  operated  the  said  hotel  continuously  from  that 
time  until  December  18,  1946. 

The  Mayflower  Hotel  was  completed  in  1925  at  a  cost  of 
more  than  $10,000,000  and  equipment  and  furnishings  were 
provided  at  a  cost  of  $1,500,000.  At  that  time  a  first  deed 
of  trust  of  $7 ,500,000  and  a  second  trust  of  $2,400,000  were 
placed  upon  the  property,  and  both  preferred  and  common 
stock  were  issued. 

Under  the  Reorganization  Plan  of  1934  all  of  the  first 
and  second  trusts  and  existing  stock  issues  were  cancelled, 
a  new  first  trust  of  $4,450,860  was  placed  on  the  property 
and  a  new  stock  issue  of  445,086  shares  of  common  stock  at 
$1.00  per  share  was  authorized.  During  the  period  in  which 
the  hotel  was  operated  by  the  defendant  Mayflower,  the  first 
deed  of  trust  indebtedness  was  reduced  from  $4,450,860  to 
$1,675,000,  as  of  December  31,  1946,  from  the  earn- 
65  ings  of  the  corporation,  as  shown  by  the  Annual 
Statement  attached  to  the  original  complaint  marked 
Exhibit  1  and  made  a  part  hereof  by  reference. 

Since  its  reorganization  in  1934  Mayflower  has  been  con¬ 
tinuously  and  successfully  operated  at  a  profit.  In  1946, 
in  spite  of  a  21-day  strike  of  its  employees,  the  income  from 
operations  amounted  to  $5,149,716.50,  while  the  net  oper¬ 
ating  profit,  after  the  payment  of  all  taxes,  was  $345,653.01, 
as  shown  by  Exhibit  1  heretofore  referred  to.  For  years 
the  ratio  of  gross  operating  profits  to  invested  capital  of 
Mayflower  has  been  one  of  the  highest  among  the  renowned 
hotels  of  this  country  and  plaintiffs  believe  and  therefore 
allege  that  said  ratio  of  Mayflower  is  higher  than  that  of 
the  hotels  in  the  Hilton  chain. 


As  of  December  31, 1946,  the  financial  statement  of  May¬ 
flower  shows  $3,210,585  undistributed  surplus,  amounting 
to  over  $8.23  per  outstanding  share. 

IV. 

For  many  years  prior  to  December  18,  1946,  the  defen¬ 
dant  Donner  has  been  considered  the  holder  of  a  majority 
of  the  stock  of  Mayflower.  The  defendant  Donner  has  voted 
such  stock  and  has  appointed  the  officers  and  directors  by 
exercise  of  such  majority  although  such  stock  was  not  regis¬ 
tered  in  the  Donner  name  but  in  the  name  of  other  parties 
acting  for  Donner.  For  years  Donner  has  permitted  iden¬ 
tification  of  itself  as  controlling  stockholder  of  Mayflower 
and  permitted  a  letter  to  be  sent  out  by  Hilton,  dated  De¬ 
cember  18,  1946,  designating  Donner  as  such  controlling 
stockholder.  (See  Exhibit  4  hereinafter  referred  to.) 

In  pursuance  of  a  scheme  to  depress  the  market  value  of 
the  stock  of  Mayflower,  Donner,  acting  through  its  May¬ 
flower  directors  and  officers,  refused  to  pay  dividends  upon 
said  stock.  During  this  period  Donner,  through  its  invest¬ 
ment  counsel,  the  defendant  Folger,  and  others,  continued 
to  purchase  Mayflower  stock  at  its  reduced  market 
66  value.  The  defendant  Folger  participated  in  these 
acts  in  violation  of  his  fiduciary  duties  to  Mayflower 
and  the  minority  stockholders.  ' 

V. 

Plaintiffs  allege  upon  information  and  belief  that  during 
the  year  1945  and  thereafter  the  defendant  Donner,  acting 
through  the  defendants  Stewart  and  C.  Kenneth  Baxter, 
entered  into  a  conspiracy  with  the  defendants  Binns,  Folger 
and  Hilton  and  the  latter’s  officers  and  directors  as  follows : 

(a)  to  secure  control  of  Mayflower  for  Hilton  by  illegal 
means,  namely,  secretly,  and  fraudulently  so  as  to  circum¬ 
vent  the  stockholders  and  to  defraud  the  minority  stock¬ 
holders,  as  set  forth  specifically  hereinafter; 

(b)  to  assist  the  defendant  Hilton  in  the  acquisition  of 
Mayflower  stock  held  by  minority  stockholders  at  a  manipu- 
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lated  price  by  knowingly  making  misrepresentations  as  to 
the  price  paid  by  Hilton  to  Donner,  with  the  intent  to  in¬ 
duce  the  minority  stockholders  to  sell  at  such  false  price, 
as  set  forth  specifically  hereinafter ;  and 

(c)  to  assist  the  defendant  Hilton  in  exercising  its  con¬ 
trol  fraudulently  by  operating  Mayflower  primarily  for 
Hilton’s  benefit,  as  set  forth  specifically  hereinafter. 

In  furtherance  of  such  conspiracy,  plaintiffs  allege  the 
following  overt  acts  and  breaches  of  fiduciary  duties : 

(1)  On  October  22,  1945,  the  defendant  Binns,  an  ap¬ 
pointee  and  representative  of  the  defendant  Donner  on  the 
Board  of  Directors  of  Mayflower,  resigned  as  director  of 
Mayflower.  Soon  thereafter  he  became  associated  with  the 
defendant  Hilton.  It  is  believed  and  therefore  alleged  that 
the  purpose  of  this  change  was  to  prepare  for  and  cause 

the  transfer  of  control  secretly,  by  utilizing  the 
67  knowledge  obtained  by  the  defendant  Binns  while 
representing  Donner  on  the  Board  of  Directors  of 
Mayflower. 

(2)  In  July  1946,  in  order  to  prepare  for  consummation 
of  the  conspiracy,  the  defendant  Folger,  together  with  the 
defendants  Stewart  and  C.  Kenneth  Baxter,  caused  the 
mortgage  on  Mayflower  to  be  paid  off,  so  as  to  clear  the 
property  for  the  benefit  of  the  future  majority  stockholder, 
Hilton.  This  transaction  was  financed  by  notes  in  the 
amount  of  $1,700,000.  Instead  of  consummating  this  ar¬ 
rangement  with  the  banks  with  whom  it  was  made,  the. 
brokerage  firm  in  which  the  defendant  Folger  is  the  senior 
partner  was  interposed  as  the  buyer  of  the  notes.  The 
money  for  the  purchase  of  these  notes  came  from  the  banks 
and  not  from  the  defendant  Folger  but  the  records  of  the 

'  defendant  Mayflower  were  erroneously  caused  to  reflect  a 

sale  to  the  firm  of  which  the  defendant  Folger  is  senior 

partner,  whereas  in  truth  and  in  fact  sale  was  to  the  banks. 

By  this  method  the  defendant  Folger  fraudulently  and 

illegally  profited  in  the  sum  of  $17,000,  to  the  detriment  of 

Mavflower  and  its  stockholders. 

•* 
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(3)  In  or  about  August  1945,  the  defendant  Folger,  as 
President  of  the  Board  of  Directors  of  Mayflower,  received 
an  offer  for  the  purchase  of  the  Mayflower  Hotel  in  the 
amount  of  $9,000,000,  which  offer  he  communicated  to  his 
co-conspirators,  the  defendants  Stewart  and  C.  Kenneth 
Baxter.  In  pursuance  of  the  scheme  or  conspiracy  as  set 
forth  hereinbefore  and  in  violation  of  their  fiduciary  duties, 
the  defendants  Folger,  Stewart  and  C.  Kenneth  Baxter 
refused  to  consider  said  offer  and  did  not  submit  it  to  the 
Chairman  of  the  Board  of  Directors,  and  kept  it  secret  from 
their  co-directors  and  the  stockholders.  This  offer  would 
have  resulted  in  a  prorated  realizable  value  of  more  than 
$18  per  share  in  Mayflower. 

68  (4)  In  or  about  August  1946,  the  defendant  Don- 

ner,  through  the  defendants  Folger,  Stewart  and  C. 
Kenneth  Baxter,  received  an  offer  from  responsible  buyers 
of  $17^  per  share  for  their  stock  4n  Mayflower,  which  un¬ 
accepted  offer  was  concealed  from  the  Board  of  Directors 
and  the  stockholders  and  was  still  pending  at  the  time  the 
sale  to  Hilton  at  the  alleged  $13  per  share  was  announced. 

(5)  The  defendant  Folger  had  been  Chairman  of  a  com¬ 
mittee  appointed  by  Mayflower  to  investigate  the  propriety 
of  having  Mayflower  join  a  chain  of  hotels.  This  committee 
reported  unanimously,  and  the  report  was  adopted  by  May¬ 
flower,  that  it  would  not  be  to  the  best  interest  of  Mayflower 
to  join  such  a  chain  and  that  such  move  would  be  disastrous 
to  Mayflower.  Nevertheless,  knowing  this  report  and  sub¬ 
scribing  to  the  views  expressed  therein,  the  defendant  Fol¬ 
ger,  acting  in  concert  with  the  defendants  Stewart  and  C. 
Kenneth  Baxter,  actively  participated  in 'the  sale  from 
Donner  to  Hilton  and  the  defendant  Folger  advised  the  di¬ 
rectors  to  enter  into -the  management  contract  with  the  Hil¬ 
ton  chain. 

(6)  On  December  19, 1946,  an  emergency  meeting  of  the 
Board  of  Directors  of  the  defendant  Mayflower  took  place, 
called  by  telephone  by  the  defendant  Folger,  its  President 
and  special  representative  of  the  defendant  Donner.  At 
that  time  the  defendants  Donner  and  Folger  had  sold  their 
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stock  in  Mayflower  to  Hilton.  Before  the  meeting,  the  de¬ 
fendant  Folger  secured  the  resignations  of  the  defendants 
Harold  Baxter,  McGrath,  Stewart  and  Beale  from  the 
Board  of  Directors.  The  latter  was  requested  to  resign 
and  did  hand  in  a  letter  of  resignation,  he  having  had  no 
prior  knowledge  of  any  of  the  transactions  herein  set  forth 
and  no  intention  of  resigning. 

69  Under  the  by-laws  of  Mayflower  the  resignations 
of  these  four  members  of  the  Board  of  Directors 
would  have  necessitated  elections  by  the  stockholders.  In 
order  to  circumvent  the  stockholders  and  to  carry  out  the 
purposes  of  the  conspiracy  without  interference  or  delay, 
the  defendant  Folger  did  not  present  these  resignations  to 
the  Board  together,  but  in  lots  of  two.  By  this  subterfuge 
he  circumvented  the  stockholders  and  caused  four  directors 
of  the  defendant  Hilton,  who  were  waiting  and  ready  to 
assume  control,  to  be  elected. 

Thereupon,  at  the  same  meeting,  the  defendant  Folger 
resigned  as  President  of  Mayflower  but  was  retained  and 
elected  as  a  member  of  its  Executive  Committee.  Moreover, 
all  of  the  officers  resigned,  except  the  defendant  Baney,  and 
all  were  replaced  by  Hilton  officials  as  follows : 

Officers:  C.  N.  Hilton,  President;  Joseph  P.  Binns,  Ex¬ 
ecutive  Vice  President;  Robert  P.  Williford,  Vice  Presi¬ 
dent  ;  H.  L.  Ludwig,  Treasurer ;  William  J.  Friedman,  Sec¬ 
retary;  Thornton  Raney,  Comptroller  and  Assistant  Treas¬ 
urer;  Joseph  T.  Zoline,  Assistant  Secretary. 

The  Board  of  Directors  was  constituted  as  follows : 

Directors :  C.  Kenneth  Baxter,  Henry  Crown,  Robert  W. 
Dowling,  Robert  V.  Fleming,  J.  Clifford  Folger,  L.  Boyd 
Hatch,  C.  N.  Hilton. 

'  The  residences  and  election  of  these  officers  and  directors 
appear  in  the  minutes  of  the  emergency  meeting  of  the  de¬ 
fendant  Mayflower  on  December  19,  1946,  as  shown  by  the 
copy  of  the  minutes  attached  as  Exhibit  3  to  the  original 
complaint  and  made  a  part  hereof  by  reference. 

From  the  foregoing  list,  it  appears  that  every  officer  of 
the  defendant  Mayflower,  with  the  exception  of  Thornton 
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Raney,  Comptroller  and  Assistant  Treasurer,  is  now 
70*  an  officer  of  the  defendant  Hilton.  It  further  ap¬ 
pears  that  of  the  seven  directors  of  the  ’  defendant 
Mayflower  a  majority  are  directors  of  the  defendant  Hilton. 

None  of  the  former  directors  and  officers  of  Mayflower 
had  ever  informed  the  minority  stockholders  about  the 
transfer  of  control  of  Mayflower  from  Donner  to  Hilton. 
The  only  information  given  was  by  Hilton  and  was  incom¬ 
plete. 

(7)  On  December  19,  1946,  the  defendant  Folger,  as 
President  of  Mayflower,  and  the  defendant  C.  N.  Hilton, 
as  President  of  Hilton,  announced  through  the  public  press, 
without  prior  notice  to  the  stockholders,  that  the  defendant 
Hilton  had  purchased  all  the  stock  controlled  by  Donner 
and  had  taken  over  control  of  the  Mayflower  Hotel,  effec¬ 
tive  as  of  that  date.  Thereafter,  the  defendant  Hilton  as¬ 
serted  ownership  of  the  Mayflower  Hotel.  Copies  of  the 
press  announcements  and  magazine  advertisements  were 
appended  to  the  original  complaint  as  Exhibits  2,  6  and  7 
and  are  made  a  part  hereof  by  reference. 

(8)  Dated  December  18,  1946,  and  mailed  on  December 
20,  1946,  on  stationery  of  the  Hilton  Hotels  Corporation, 
the  defendant  Hilton,  by  C.  N.  Hilton  as  President,  sent  a  - 
printed  circular  letter  postmarked  Washington,  D.  C.,  to 
the  stockholders  of  Mayflower,  stating  that  on  that  day  the 
defendant  Hilton  had  purchased  all  the  common  stock  of 
Mayflower  controlled  by  Donner  at  the  price  of  $13  per 
share,  and  agreeing  that  “the  same  offer  would  be  made  to 
all  other  holders  of  the  Mayflower  Hotel  Corporation  com¬ 
mon  stock”,  the  stock  to  be  forwarded  by  mail  to  the  de¬ 
fendant  Hilton,  Stevens  Hotel,  Chicago,  Illinois.  A  copy 
of  that  letter  was  attached  to  the  original  complaint  as  Ex¬ 
hibit  4  and  is  made  a  part  hereof  by  reference.  Upon  in¬ 
formation  and  belief,  the  plaintiffs  allege  that 

71  letter  misrepresented  the  price  paid  for  the  shares, 
failed  to  state  the  whole  transaction,  and  was  in¬ 
tended  to  induce  the  minority  stockholders  to  surrender 
their  stock  at  such  fictitious  price. 
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(9)  At  the  emergency  meeting  of  the  Board  of  Directors 
of  Mayflower  on  December  19,  1946,  after  the  defendant 
Hilton  had  taken  over  control,  snch  Board,  the  majority  of 
which  consisted  of  Hilton  directors,  authorized  Hilton  to 
draft  a  management  contract.  Simultaneously,  the  active 
management  of  Mayflower  was  turned  over  to  Hilton  and 
was  thereafter  exercised  through  Hilton  directly.  This  was 
done  pursuant  to  an  arrangement  between  Donner  and  Hil¬ 
ton  made  even  before  the  sale  of  stock  had  been  consum¬ 
mated  and  never  disclosed  to  the  stockholders. 

(10)  The  management  contract  as  prepared  by  the  de¬ 
fendant  Hilton  was  formally  approved  on  January  27, 1947. 
This  approval,  according  to  carefully  laid  plans,  issued 
from  a  meeting  of  the  Board  of  Directors  of  Mayflower  at 
which  three  of  the  four  Hilton  members  were  absent  and 
the  fourth  one  disqualified  himself,  leaving  only  three  mem¬ 
bers  who  had  been  Donner  appointees.  Copy  of  the  min¬ 
utes  of  that  meeting  was  appended  to  the  original  complaint 
as  Exhibit  9  and  is  made  part  hereof  by  reference. 

Plaintiffs  allege  that  active  management  of  the  internal 
affairs  of  Mayflower  had  already  been  taken  over  by  Hilton 
on  December  19, 1946,  making  the  adoption  of  the  manage¬ 
ment  contract  a  mere  formality. 

(11)  Said  management  contract  was  executed  by  the  de¬ 
fendant  Binns,  acting  as  Executive  Vice  President  for  the 
defendant  Hilton  (who  was  also  Vice  President  of  May¬ 
flower),  and  by  the  defendant  Ludwig,  acting  as 

72  Treasurer  of  Mayflower  (who  was  also  Vice  Presi¬ 
dent  and  Treasurer  of  Hilton).  Copy  of  the  man¬ 
agement  contract  was  appended  to  the  original  complaint 
as  Exhibit  5  and  is  made  a  part  hereof  by  reference. 

(12)  Upon  Hilton’s  taking  control  of  the  operations  of 
Mayflower,  the  firm  of  Hogan  and  Hartson,  General  Coun¬ 
sel  for  Mayflower  for  years,  was  superseded  by  the  firm  of 
Gottlieb,  Schwartz  &  Friedman,  of  Chicago,  attorneys  for 
Hilton,  the  said  Friedman  now  being  Secretary  of  both  May¬ 
flower  and  Hilton.  At  the  same  time,  Wayne  Kendrick  and 
Company,  of  Washington,  D.  C.,  accountants  for  Mayflower 
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since  its  incorporation  in  1934,  was  removed  and  new  ac¬ 
countants  were  selected  by  Hilton. 

(13)  As  a  result  of  the  scheme  and  conspiracy  as  hereto¬ 
fore  set  out,  the  defendant  Hilton,  for  supposedly  $2,600,000, 
secured  control  and  management  of  Mayflower,  including 
its  going  profitable  business  and  good  will,  and  properties 
of  the  value  of  $12,000,000. 

VI 

Plaintiffs  allege  that  the  management  contract  entered 
into  by  the  interlocking  directorate,  besides  constituting  an 
overt  act  of  conspiracy,  is  also  fraudulent  in  itself,  in  that  it 

(1)  obligates  Mayflower  to  pay  substantial  sums,  the  ag¬ 
gregate  of  which  would  have  amounted  to  over  $60,000  for 
the  operating  year  of  1946,  such  sums  being  in  payment  for 
the  discharge  of  duties  incumbent  upon  the  officers  and  di¬ 
rectors  of  Mayflower  without  such  contract; 

(2)  superimposes  the  costs  of  the  management  contract 
upon  the  costs  of  the  duly  constituted  management  in  spite 
of  the  fact  that  such  management  is  and  has  been  efficient  to 

the  point  of  producing  a  relatively  higher  income 
73  than  the  comparable  Hilton  hotels. 

(3)  inures  to  the  benefit  of  Hilton  only,  since  the 
alleged  benefits  to  Mayflower  are  controlled  solely  by  Hilton, 
as  the  defendants  well  knew  and  know; 

(4)  does  not  contain  any  limit  on  the  charges  which  the 
defendant  Hilton  may  make  to  Mayflower  for  the  services 
of  its  Plant  and  Equipment  Division,  Credit  Department, 
advertising,  promotion,  and  the  maintenance  of  a  staff ; 

(5)  does  not  contain  any  provision  for  an  accounting  or 
check  on  the  part  of  Mayflower; 

(6)  is  made  interminable  and  self-perpetuating  for  a  total 
period  of  five  years  by  making  notice  subject  to  a  partial 
Arbitration  Board,  waiving  court  review  and  being  self- 
perpetuating  from  year  to  year  save  for  the  right  of  notice, 
which  is  exercisable  only  by  Hilton  executives  acting  as 
Mayflower  executives ; 
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(7)  provides  for  a  “review”  of  even  such  notice  as  is  pos¬ 
sible,  by  an  arbitration  clause  nnder  which  one  arbitrator  is 
to  be  appointed  by  Mayflower,  completely  controlled  by  Hil¬ 
ton,  making  such  appointee  a  Hilton  appointee,  while  a  sec¬ 
ond  arbitrator  is  to  be  appointed  by  Hilton.  The  two  arbi¬ 
trators  (directly  and  indirectly  appointed  by  Hilton)  are  to 
select  a  third  member  nnder  the  usual  provisions. 

vn 

Each  of  the  acts  heretofore  alleged  as  in  furtherance  of 
the  conspiracy  is  a  violation  of  the  fiduciary  duties  of  the 
defendants  and  constitutes  actionable  and  continuing  fraud 
upon  Mayflower  and  its  stockholders,  for  which  the  defen¬ 
dants  Hilton,  Donner,  C.  N.  Hilton,  Stewart,  C.  Kenneth 
Baxter  and  Folger  should  be  held  answerable  to  the  corpo¬ 
ration  and  its  stockholders. 

74  vm 

Plaintiffs  advised  the  defendant  Folger  of  the  violations 
of  fiduciary  duty  by  the  officers  and  directors  of  Mayflower, 
by  a  letter  written  by  one  of  their  attorneys  on  December 
19, 1946,  copy  of  which  is  appended  to  the  original  complaint 
as  Exhibit  8  and  is  made  a  part  hereof  by  reference,  and  by 
repeated  conferences  with  the  defendants  Folger  and  Binns 
and  with  the  attorneys  for  Mayflower,  in  which  conferences 
remedy  of  the  wrongs  was  demanded  but  no  action  was 
taken. 

Plaintiffs  allege  that  as  set  forth  in  detail  hereinabove, 
the  majority  of  the  Board  of  Directors  of  Mayflower,  acting 
in  the  dual  capacities  of  trustees  for  the  defendant  May¬ 
flower  as  well  as  for  the  defendant  Hilton,  are  among  the 
persons  who  have  committed  and  are  committing  the  wrongs 
complained  of  herein,  that  these  directors  would  have  to  sue 
themselves  and  the  corporations  for  which  they  are  trustees 
in  order  to  correct  the  wrongs  complained  of,  and  that, 
therefore,  the  making  of  a  request  to  the  Board  of  Directors 
was  and  is  futile. 


Plaintiffs  allege  further  that  a  demand  upon  the  stock¬ 
holders  to  alleviate  the  wrongs  complained  of  herein  would 
have  been  futile  since  the  defendant  Hilton  is  the  wrongdoer 
while  being  majority  stockholder. 

Plaintiffs  have  no  other  adequate  remedy  but  this  equi¬ 
table  complaint,  the  injury  to  Mayflower  from  the  acts  com¬ 
plained  of  being  continuing  and  irreparable. 

Plaintiffs  allege  that  this  suit  is  not  a  collusive  one  to 
confer  on  a  court  of  the  United  States  jurisdiction  of  a  case 
of  which  it  would  not  otherwise  have  jurisdiction. 

Wherefore,  the  plaintiffs  pray: 

L  That  a  subpoena  be  issued  to  each  of  the  defendants  re¬ 
quiring  answer  to  this  amended  complaint. 

75  2.  That  the  transactions  by  which  the  defendants 

Donner  and  Hilton  secretly  transferred  the  control, 
management  and  operation  of  the  Mayflower  Hotel  from 
Mayflower  to  Hilton  be  adjudged  and  declared  to  be  fraud¬ 
ulent  and  in  violation  of  the  rights  of  Mayflower  and  its 
stockholders. 

3.  That  the  management  contract  between  the  defendants 
Hilton  and  Mayflower  as  authorized  on  December  19,  1946, 
and  executed  January  27, 1947,  be  declared  null  and  void. 

4.  That  the  Court  require  an  accounting  from  the  defen¬ 
dants  Hilton  and  Raney  of  all  collections  and  disbursements 
made  under  said  contract. 

5.  That  the  defendant  Hilton,  its  officers,  directors,  agents  • 
and  employees  be  enjoined  and  restrained  from  exercising 
further  control,  operation  and  management  of  the  May¬ 
flower  Hotel. 

6.  That  a  receiver  be  appointed  to  carry  on  the  business  of 

Mayflower,  to  conserve  the  assets  of  the  corporation  and  to 
sell  the  assets  of  Mayflower  under  the  direction  of  this 
Court.  . 

7.  That  an  accounting  be  had  from  the  defendant  Folger 
of  all  transactions  with  Mayflower  stocks  and  bonds  and  of 
all  transactions  with  the  defendants  Mayflower,  Donner  and 
Hilton  and  the  directors,  officers,  employees,  agents,  repre- 
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sentatives,  subsidiaries  and  affiliates  of  said  defendants, 
whether  directly  with  the  said  defendant  Folger  or  through 
his  partnership  or  other  intermediary  while  an  officer  or 
director  of  Mayflower. 

8.  That  an  accounting  be  had  from  the  defendants  Folger, 
Stewart,  Binns,  C.  Kenneth  Baxter  and  Donner  of  all  bene¬ 
fits  received  by  or  promised  to  them  or  third  parties  in  con¬ 
nection  with  the  sale  of  stock  owned  or  in  any  way 

76  controlled  by  them  or  in  connection  with  the  change 
of  control  of  Mayflower  from  Donner  to  Hilton. 

9.  That  the  plaintiffs  may  have  such  other  and  further 
relief  as  to  the  Court  may  seem  just  and  proper. 

/s/  Jno.  Lewis  Smith 

729  15th  Street,  N.  W. 
Washington,  D.  C. 

/s/  Leslie  C.  Garnett 

/s/  Samuel  F.  Beach 
Tower  Building 
Washington,  D.  C. 

/s/  George  Eric  Rosden 

/s /  Jno.  Lewis  Smith,  Jr. 

729  15th  Street,  N.  W. 
Washington,  D.  C. 

Attorneys  for  Plaintiffs 


78  Filed  Jul  7  1947 

Motion  of  Certain  Defendants  to  Dismiss  the  Amended 

Complaint 

Comes  now  each  of  the  defendants,  Hilton  Hotels  Cor¬ 
poration,  Joseph  P.  Binns,  Harry  L.  Ludwig  and  William 
J.  Friedman,  by  their  attorneys,  and  moves  the  Court  to 
dismiss  as  to  each  and  all  of  the  plaintiffs  the  amended 
complaint  in  the  above-entitled  action  because  the  amended 
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complaint  fails  to  state  a  claim  upon  which  relief  can  be 
granted  against  the  defendants  or  any  of  them,  and  to  the 
extent  that  the  amended  complaint  seeks  the  winding  up 
of  the  affairs  of  the  Mayflower  Hotel  Corporation,  a  Del¬ 
aware  Corporation,  it  is  beyond  the  jurisdiction  of  this 
Court. 

Claude  A.  Roth, 

231  S.  LaSalle  Street, 

Chicago,  Ill. 

/s/  Roger  J.  Whiteford 
Roger  J.  Whiteford, 

/s/  Philip  S.  Peyser 
Philip  S.  Peyser, 

815  15th  Street,  N.  W., 
Washington  5,  D.  C., 

Attorneys  for  Defendants 
Hilton  Hotels  Corporation, 
J oseph  P.  Binns, 

Harry  L.  Ludwig, 

William  J.  Friedman. 

Gottlieb,  Schwartz  &  Friedman 
Whiteford,  Hart,  Carmody  &  Wilson 
Of  Counsel 


79  Filed  Jul  8  1947 

i 

Motion  of  Mayflower  Hotel  Corporation,  J.  Clifford  Folger, 
Robert  V.  Fleming,  Thornton  Raney  and  John  Stewart 
to  Dismiss  Amended  Complaint 

Now  comes  each  of  the  defendants,  Mayflower  Hotel  Cor¬ 
poration,  J.  Clifford  Folger,  Robert  V.  Fleming,  Thornton 
Raney  and  John  Stewart,  by  their  attorneys,  and  moves 
the  Court  to  dismiss  the  Amended  Complaint  as  to  each 
and  all  of  the  plaintiffs  on  the  ground  that  said  Amended 
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Complaint  fails  to  state  a  claim  against  these  defendants, 
or  any  of  them,  upon  which  relief  can  be  granted. 

Hogan  &  Habtson 
By  Nelson  T.  Habtson 
Edmund  S.  Jones 
Howard  Boyd 
Attorneys  for  Defendants, 
Mayflower  Hotel  Corporation,  J.  Clifford  Folger,  Rob¬ 
ert  V.  Fleming,  Thornton  Raney  and  John  Stewart. 

810  Colorado  Building, 
Washington  5,  D.  C. 

(Note :  Memoranda  of  points  and  authorities  were  filed  in 
support  of  and  in  opposition  to  the  motions  to  dismiss.) 


Exhibit 
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EXTRACTS  FROM  THE  MINUTES  OF  THE  BOARD 
OF  DIRECTORS  OF  THE  MAYFLOWER  HOTEL 
CORPORATION  OF  MAY  27,  1946. 

Upon  motion  by  Mr.  Baxter,  seconded  by  Mr.  Stewart, 
the  following  resolution  was  unanimously  adopted — (Mr. 
Folger  not  voting) : 

Whereas  this  Corporation  is  now  indebted  to  The  Penn 
Mutual  Life  Insurance  Company  on  a  loan  in  the  present 
sum  of  approximately  One  Million  Seven  Hundred  and 
Forty-two  Thousand  Six  Hundred  and  Twenty  Dollars 
and  Twenty-six  Cents  ($1,742,620.26),  with  interest  at  the 
rate  of  three  and  one-half  percentum  (3M>%)  per  annum 
secured  by  a  first  deed  of  trust  on  the  Mayflower  Hotel 
property  dated  April  14,  1944,  and 
Whereas  Folger,  Nolan  Incorporated,  by  letter  dated 
May  27, 1946  (copy  of  which  is  included  in  these  minutes), 
has  offered  to  refinance  the  said  loan  by  purchasing  from 
this  Corporation  its  unsecured  notes  in  the  total  amount  of 
One  Million  Seven  Hundred  Thousand  Dollars  ($1,700,- 
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000.00)  with  interest  at  the  rate  of  two  and  five-eighths 
percentum  (2%%)  per  annum,  and 
Whereas  large  savings  in  interest,  as  well  as  other  ad¬ 
vantages,  will  result  to  this  Corporation  by  selling  the 
aforesaid  notes  to  Folger,  Nolan  Incorporated,  in  order  to 
obtain  funds  which,  with  available  cash,  will  permit  paying 
off  the  said  loan  to  The  Penn  Mutual  Life  Insurance  Com¬ 
pany,  Now,  Therefore,  Be  It 
Resolved,  that  the  Board  of  Directors  do  hereby  accept, 
in  the  name  and  behalf  of  this  Corporation,  the  offer  of 
Folger,  Nolan  Incorporated,  as  set  forth  in  its  letter 
81  of  May  27,  1946,  to  purchase  from  this  Corporation 
its  promissory  notes  in  the  total  amount  of  One 
Million  Seven  Hundred  Thousand  Dollars  ($1,700,000.00), 
bearing  interest  at  the  rate  of  two  and  five-eighths  per¬ 
centum  (2%%)  per  annum,  for  a  price  of  One  Million  Six 
Hundred  and  Eighty-three  Thousand  Dollars  ($1,683,- 
000.00) ;  and  that  this  Corporation,  through  its  duly 
authorized  officers,  enter  into  an  agreement  with  said 
Folger,  Nolan  Incorporated,  for  the  sale  and  issuance  of 
said  notes  on  the  basis  as  stated  in  said  letter  of  May  27, 
1946,  and  that  the  legality  of  the  transaction  and  the  form 
of  the  said  Agreement  be  subject  to  the  approval  of  counsel 
for  this  Corporation,  and  be  it  further 
Resolved,  that  the  Treasurer  and  Assistant  Secretary  of 
this  Corporation  be,  and  they  are  hereby,  in  the  name  and 
on  behalf  of  this  Corporation,  authorized,  empowered,  and 
directed  to  enter  into  said  Agreement  with  said  Folger, 
Nolan  Incorporated,  when  approved  by  counsel  as  afore¬ 
said,  and  that  the  seal  of  this  Corporation  be  thereunto 
affixed  and  attested  by  the  Assistant  Secretary,  and  that 
said  officers  be  authorized  and  empowered  to  take  all  such 
steps,  do  all  such  acts,  and  execute  all  such  other  instru¬ 
ments  or  papers  as  they  may  deem  necessary  or  proper  in 
the  premises ;  and  be  it  further 
Resolved,  that  the  Treasurer  of  this  Corporation  be, 
and  he  hereby  is,  authorized  and  directed  to  exercise,  in 
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the  name  and  on  behalf  of  this  Corporation,  the  privilege 
contained  in  said  first  deed  of  trust  and  note  secured 
thereby  to  pay  in  full  the  debt  represented  thereby  so  that 
said  debt  may  be  paid  on  or  about  September  5,  1946,  to 
send  to  The  Penn  Mutual  Life  Insurance  Company,  timely 
written  notice  as  required  by  the  said  first  deed  of  trust 
and  said  note  in  order  to  exercise  said  privilege,  and  to 
take  all  such  steps,  do  all  such  acts,  and  execute  all  such 
other  instruments  and  papers  as  he  may  deem  necessary 
or  proper  in  the  premises. 

82  Filed  Jul  8  1947 

Letter 

FOLGER,  NOLAN  INCORPORATED 
730  FIFTEENTH  STREET,  N.  W. 

WASHINGTON  5 

May  27,  1946 

Mayflower  Hotel  Corporation 

The  Mayflower  Hotel 

1127  Connecticut  Avenue,  N.  W. 

Washington  6,  D.  C. 

Gentlemen : 

This  letter  is  in  reference  to  a  suggested  refinancing  of 
approximately  $1,700,000.00  of  indebtedness  representing 
the  balance  due  on  your  note  dated  April  14,  1944,  payable 
to  the  order  of  The  Penn  Mutual  Insurance  Company  in 
the  sum  of  $2,500,000.00,  with  interest  at  the  rate  of  3*4% 
per  annum,  secured  by  a  deed  of  trust  of  same  date  con¬ 
veying  to  the  American  Security  and  Trust  Company  as 
trustee  lots  88  and  91  of  Square  162  in  the  District  of 
Columbia. 

Under  the  terms  of  said  note  and  deed  of  trust,  you  are 
now  permitted  to  pay  off  said  note  in  full  upon  60  days’ 
written  notice  and  upon  payment  of  90  days’  additional 
interest  on  the  then  unpaid  balance. 
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A  very  considerable  saving  in  interest,  as  well  as  other 
advantages,  can  be  effected  by  refinancing  in  this  market. 

We  have  in  mind  the  purchase  of  your  unsecured  prom¬ 
issory  notes  payable  to  our  order  in  the  total  sum  of 
$1,700,000.00,  to  be  paid  in  quarter-annual  instalments  of 
$25,000.00  each  until  September  1956,  at  which  time  the 
total  unpaid  balance  would  become  due.  The  rate  of  in¬ 
terest  would  be  2%%  per  annum,  instead  of  the  per 
annum  now  paid. 

83  It  is  contemplated  by  us  to  sell  by  private  place¬ 
ment  some  or  all  of  the  said  notes  without  regis¬ 
tration  with  the  Securities  Exchange  Commission. 

We  would  agree  to  have  funds  available  with  the  Amer¬ 
ican  Security  and  Trust  Company  or  any  other  Washing¬ 
ton  bank  on  or  about  September  5,  1946.  In  accordance 
with  the  statements  of  your  Corporation  and  subject  to 
approval  by  counsel  as  to  legality  of  issuance,  we  are 
willing  to  purchase  $1,700,000.00,  principal  amount  of 
notes  for  the  sum  of  $1,683,000.00,  with  interest  at  the  rate 
of  2%%  per  annum,  maturing  September  1,  1956. 

Yours  very  truly, 

Folger,  Nolan  Incorporated  i 
(Signed)  James  Parker  Nolan 

By  . 

James  Parker  Nolan 


85  Opinion 

The  Court  (Holtzoff,  J.):-  This  is  a  derivative 
stockholder’s  suit  brought  by  the  minority  stockholders  of 
the  Mayflower  Hotel  Corporation  against  the  directors  and 
the  majority  stockholders.  The  matter  comes  before  the 
Court  on  a  motion  by  the  defendants  to  dismiss  the 
amended  complaint  for  failure  to  state  a  cause  of  action. 
The  plaintiffs  consist  of  a  number  of  individual  minority 
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stockholders  as  well  as  the  Mayflower  Hotel  Stockholders 
Protective  Committee. 

In  view  of  the  fact  that  a  stockholder’s  suit  may  be 
bronght  solely  by  persons  who  were  stockholders  of  the 
corporation  at  the  time  the  cause  of  action  accrued  and 
who  are  still  stockholders  at  the  time  of  the  institution 
of  the  suit,  the  plaintiff,  Mayflower  Hotel  Stockholders 
Protective  Committee,  has  no  right  to  bring  this  action, 
since  the  Committee  is  not  and  never  has  been  a  stock¬ 
holder,  insofar  as  appears  from  the  allegations  of  the 
complaint.  Moreover,  there  is  no  allegation  that  the  Com¬ 
mittee  is  a  body  corporate,  and  in  fact  it  was  admitted  on 
the  argument  that  the  Committee  is  an  unincorporated 
group. 

86  It  is  settled  in  the  District  of  Columbia  that  a 
partnership  or  an  unincorporated  association  may 
not  sue  in  its  own  name.  Fennell  v.  Bache,  74  Appeals 
D.  C.  274.  Rule  17(b)  of  the  Federal  Rules  of  Civil  Pro¬ 
cedure  provides  that  a  partnership  or  an  unincorporated 
association  may  sue  in  its  common  name  in  a  Federal  Court 
to  enforce  a  right  under  the  Constitution  and  laws  of  the 
United  States.  In  other  words,  a  partnership  or  an  un¬ 
incorporated  association  may  sue  as  such  to  vindicate  a 
Federal  right  as  distinguished  from  a  right  arising  out  of 
local  law.  This  suit  is  not  based  on  any  Federal  right. 
Therefore,  the  local  law  as  to  the  capacity  to  sue  prevails. 

For  both  these  reasons  the  complaint  must  be  dismissed 
as  to  the  Mayflower  Hotel  Stockholders  Protective 
Committee. 

Passing  to  the  other  plaintiffs,  they  are  alleged  to  have 
been  shareholders  at  the  time  the  cause  of  action  accrued. 
It  must  be  borne  in  mind  that  a  stockholder’s  suit  is  a  suit 
brought  in  behalf  of  the  corporation.  The  test  of  the  suffi¬ 
ciency  of  a  complaint  in  such  an  action  is  two-fold :  First, 
whether  it  states  a  good  cause  of  action  in  behalf  of  the 
corporation;  and,  second,  whether  it  shows  that  attempts 
have  been  made  to  induce  the  corporation  to  bring  in  its 
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own  behalf  and  these  endeavors  have  proved  unavailable, 
or  that  it  would  have  been  futile  to  make  such  efforts. 

87  The  Court  is  of  the  opinion  that  the  second  re¬ 
quirement  is  sufficiently  complied  with  by  the  alle¬ 
gations  contained  in  paragraph  VIH  of  the  amended  com¬ 
plaint.  The  question  to  be  determined,  therefore,  is 
whether  the  amended  complaint  sets  forth  a  good  cause  of 
action  in  favor  of  the  Mayflower  Hotel  Corporation. 

The  pertinent  facts  as  they  appear  in  the  amended  com¬ 
plaint  are  briefly  as  follows.:  The  Hilton  Hotels  Corpora¬ 
tion,  which  is  apparently  a  corporation  engaged  in  the 
business  of  buying  and  operating  hotels,  has  purchased  a 
majority  of  the  stock  of  the  Mayflower  Hotel  Corporation, 
which  owns  and  operates  the  Mayflower  Hotel  in  Wash¬ 
ington,  D.  C.  Thereafter  the  Mayflower  Hotel  Corporation 
and  the  Hilton  Hotels  Corporation  entered  into  a  contract, 
which  is  denominated  in  this  suit  as  a  management  con¬ 
tract,  whereby  for  a  compensation  specified  in  the  agree¬ 
ment  the  Hilton  Hotels  Corporation  undertook  to  perform 
certain  functions  of  management  for  the  Mayflower  Hotel 
It  is  alleged  in  the  complaint  that  the  majority  stockholders 
of  the  Mayflower  Hotel  Corporation  sold  their  stock  to  the 
Hilton  Hotels  Corporation  at  a  price  considerably  lower 
than  that  which  they  could  have  secured  from  another 
prospective  purchaser.  It  is  further  alleged  that  the  man¬ 
agement  contract  is  disadvantageous  to  the  Mayflower 
Hotel  Corporation. 

The  complaint  is  rather  involved  and  somewhat 

88  lengthy.  It  is  a  tangled  web,  but  when  we  laboriously 
separate  all  the  strands,  two  alleged  causes  of  action 

seem  to  emerge  from  the  numerous  allegations.  The  first 
is  the  charge  that  the  majority  stockholders  sold  their 
stock,  for  reasons  best  known  to  themselves,  at  a  price 
much  lower  than  they  could  have  secured  elsewhere,  and 
that  thereby  the  minority  stockholders  were  damaged,  pre¬ 
sumably  because  the  value  of  their  shares  was  adversely 
affected  by  this  transaction.  It  must  be  borne  in  mind, 
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as  heretofore  stated,  that  this  is  an  action  in  behalf  of 
the  corporation,  and  that  the  question  is  whether  a  cause 
of  action  is  stated  on  its  behalf.  A  corporation  may  not 
complain  of  the  fact  that  a  stockholder  has  sold  his  stock 
at  a  price  less  than  it  was  worth  or  at  a  price  less  than  he 
could  get  from  other  purchasers.  A  stockholder,  even  if 
he  is  a  director,  is  at  liberty  to  sell  his  stock  to  anyone  he 
pleases,  at  whatever  price  he  chooses,  even  if  the  sale  con¬ 
summated  by  him  may  adversely  affect  the  value  of  shares 
owned  by  other  stockholders.  It  is  my  opinion,  therefore, 
that  in  so  far  as  the  first  aspect  of  the  complaint  is  con¬ 
cerned  no  cause  of  action  is  stated. 

The  second  alleged  cause  of  action  arises  out  of  the  aver¬ 
ments  regarding  the  management  contract.  It  is  charged 
that  the  management  contract  was  entered  into  between 
the  Mayflower  Hotel  Corporation  and  the  Hilton 
89  Hotels  Corporation  as  a  result  of  the  fact  that  the 
two  companies  had  interlocking  directors;  that  the 
Hilton  Hotels  Corporation  was  in  control  of  the  board  of 
directors  of  the  Mayflower  Hotel  Corporation,  and  that 
because  of  these  circumstances  the  contract  was  highly 
favorable  to  Hilton  and  exceedingly  disadvantageous  to 
Mayflower.  There  is  indeed  no  question  that  a  contract 
between  corporations  with  interlocking  directors  will  be 
scrutinized  with  care.  Probably  much  less  proof  of  fraud 
would  be  exacted  to  set  aside  such  a  contract  than  is  re¬ 
quired  in  the  case  of  a  contract  between  persons  or  con¬ 
cerns  dealing  at  arm’s  length.  In  fact,  there  are  some 
expressions  in  the  cases  to  the  effect  that  a  contract  be¬ 
tween  corporations  with  interlocking  directors  is  presumed 
to  be  fraudulent.  The  Court’s  attention,  however,  has  not 
been  called  to  any  case  in  which  the  mere  existence  of 
interlocking  directors  was  sufficient  to  vitiate  a  contract 
between  two  corporations. 

I  do  not  conceive  that  the  phrase,  sometimes  somewhat 
loosely  used,  that  such  a  contract  is  presumed  to  be  fraud¬ 
ulent  means  that  a  minority  stockholder  is  authorized  to  , 
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bring  suit  to  set  the  contract  aside  merely  on  the  allega¬ 
tion  that  the  parties  to  the  contract  have  interlocking 
directors  and  that  the  plaintiff  is  thereupon  in  a  position 
to  call  upon  the  parties  to  the  contract  to  justify  their  good 
faith.  I  am  not  aware  of  any  case  that  holds  such 
90  an  extreme  proposition.  My  view  of  the  law  is  that 
what  is  intended  by  these  expressions  is  that  much 
less  evidence  will  be  required  to  establish  a  prima  facie  case 
and  to  shift  the  burden  of  proof  on  the  question  of  fraud 
than  would  otherwise  be  the  case,  if  it  appears  that  inter¬ 
locking  directorates  exist,  rather  than  that  the  plaintiff 
makes  out  a  prima  facie  case  merely  by  showing  the 
presence  of  interlocking  directors. 

There  is  another  principle  of  law  which  appears  to  the 
Court  pertinent  in  disposing  of  this  case.  This  principle 
is  that  the  board  of  directors  has  a  right  to  manage  and 
control  the  business  of  a  corporation  and  that  a  minority 
stockholder  is  in  no  position  to  secure  the  avoidance  of  a 
contract  made  by  the  company  of  which  he  is  a  shareholder 
merely  on  a  showing  that  the  contract  was  improvident  or 
that  it  was  disadvantageous  to  the  company,  or  that  good 
judgment  on  the  part  of  someone  else  might  have  led  to 
the  making  of  a  different  contract.  Whichever  way  the 
presumption  may  be  involves  after  all  merely  a  question 
of  burden  of  proof.  There  must  be  a  showing  that  the 
contract  sought  to  be  avoided  is  fraudulent  or  so  grossly 
inequitable  as  to  be  constructively  fraudulent.  There  are 
no  allegations  in  this  complaint  which  meet  this  test.  There 
are,  indeed,  averments  which  question  the  business  judg¬ 
ment  of  the  directors  in  making  this  contract.  Whether 
this  contract  is  advantageous  to  the  company  is  a  matter 
of  opinion  and  the  Court  will  not  substitute  its  own 
9k  views  for  the  judgment  of  the  directors. 

There  are  no  sufficient  allegations  indicating 
either  actual  or  constructive  fraud  in  the  making  of  the 
contract.  True,  the  complaint  uses  the  word  “fraudulent” 
Under  the  Federal  Rules  of  Civil  Procedure  this  is  not 
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adequate.  Although  as  to  all  other  matters  it  is  sufficient 
to  plead  a  conclusion  of  fact  and  evidentiary  facts  or  par¬ 
ticulars  need  not  be — in  fact,  should  not  be — set  forth  in 
a  pleading,  the  rule  is  otherwise  as  to  allegations  of  fraud 
and  allegations  of  mistake.  The  rules  specifically  require 
that  allegations  of  fraud  and  allegations  of  mistake  be 
particularized.  Consequently  the  mere  use  of  the  adjective 
“fraudulent”  does  not  create  a  cause  of  action. 

For  the  reasons  I  have  indicated  I  am  of  the  opinion 
that  no  cause  of  action  is  set  forth  and  the  motion  to  dis¬ 
miss  the  amended  complaint  is  granted. 


92  Filed  Oct  20  1947 

Order  Dismissing  Amended  Complaint 

Upon  consideration  of  the  motions  to  dismiss  the 
amended  complaint,  filed  by  defendants,  Mayflower  Hotel 
Corporation,  J.  Clifford  Folger,  Robert  V.  Fleming,  Thorn¬ 
ton  Raney  and  John  Stewart,  and  by  defendants,  Hilton 
Hotels  Corporation,  Joseph  P.  Binns,  Harry  L.  Ludwig 
and  William  J.  Friedman,  as  well  as  the  stipulation  into 
the  record  by  counsel  for  the  respective  parties  of  a  copy 
of  Paragraph  13  of  the  Charter  of  the  Mayflower  Hotel 
Corporation  and  the  letter  dated  May  20, 1947,  to  the  Court 
from  counsel  for  the  plaintiffs,  and  the  memoranda  filed  in 
support  of  and  in  opposition  to  said  motions  and  the  full 
oral  argument  of  counsel  for  all  parties,  it  is  by  the  Court, 
this  20  day  of  October,  1947, 
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Ordered  That  the  said  amended  complaint  be,  and  it  is 
hereby,  dismissed  with  prejudice. 

Alexander  Holtzoff 
Justice 

Presented  by : 

Whiteford,  Hart,  Carmody  &  Wilson 
By  Roger  J.  Whiteford 

Attorneys  for  Defendants, 

Hilton  Hotels  Corporation,  et  aL 

Hogan- &  Hartson 
By  Edmtjnd  L.  Jones 

Attorneys  for  Defendants, 

Mayflower  Hotel  Corporation,  et  al. 

No  objection  as  to  form : 

Jno.  Lewis  Smith 
Leslie  C.  Garnett 

Attorneys  for  Plaintiffs 
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No.  10,745 


Appeal  from  the  United  States  District  Oonrt 
for  the  District  of  Colombia 
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1220  Filed  May  24  1949  Harry  M.  Hall,  Clerk 


IN  THE 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 
MAYFLOWER  HOTEL  STOCKHOLDERS 
PROTECTIVE  COMMITTEE,  et  al, 

729  15th  Street,  N.  W., 

Washington,  D.  C. 

Plaintiffs, 

T. 

MAYFLOWER  HOTEL  CORPORATION,  et  al, 
Connecticut  Avenue  &  DeSales  Street,  N.  W., 
Washington,  D.  C. 

Defendants. 

Civil  Action  No.  1192-47 


Answer  of  Defendant  Mayflower  Hotel  Corporation 

First  Defense 

Hie  complaint  fails  to  state  a  cause  of  action  upon 
which  relief  may  be  granted. 

Second  Defense 

This  Court  lacks  jurisdiction  in  that  there  is  no  suffi¬ 
cient  allegation  that  there  is  involved  in  this  action  the 
requisite  jurisdictional  amount 

Third  Defense 

The  Mayflower  Hotel  Stockholders  Protective  Commit¬ 
tee  is  an  unincorporated  association  having  no  capacity 
to  sue  in  its  own  name  in  the  District  of  Columbia,  and 
such  Committee  is  not  and  never  has  been  a  stockholder 
of  this  defendant  and  is  therefore  not  a  proper  party 
plaintiff. 
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Fourth  Defense 

Insofar  as  the  complaint  seeks  to  avoid  or  invalidate 
the  transactions  by  which  Hilton  Hotels  Corporation  ac¬ 
quired  the  stock  controlled  by  Donner  Estates,  Inc.,  (now 
The  Donner  Corporation),  and  to  enjoin  said  Hilton 
Hotels  Corporation  from  exercising  the  prerogatives  of 
such  stock  ownership,  this  Court  lacks  jurisdiction  for 
the  reason  that  The  Donner  Corporation  and  the  trustees 
who  held  legal  title  to  the  stock  purchased  by  Hilton  are 
indispensable  parties  to  this  action  and  are  not  within 
the  jurisdiction  of  the  Court. 

Fifth  Defense 

I 

Answering  Paragraph  I  of  the  amended  complaint,  this 
defendant  admits  that  the  individual  plaintiffs  were 
1221  at  the  time  of  the  alleged  grievances  set  out  in  the 
complaint  and  are  now  stockholders  of  Mayflower 
Hotel  Corporation.  This  defendant  denies  that  the  May¬ 
flower  Hotel  Stockholders  Protective  Committee  is  a 
proper  party  plaintiff  and  denies  the  right  of  individual 
plaintiffs  to  bring  an  action  on  behalf  of  the  Mayflower 
Hotel  Stockholders  Protective  Committee.  This  defend¬ 
ant  asserts  that  plaintiffs  have  not  set  forth  that  there 
is  involved  in  this  action  the  requisite  jurisdictional 
amount  to  give  this  Court  jurisdiction.  Defendant  denies 
plaintiffs’  asserted  right  to  bring  this  alleged  action  on 
behalf  of  all  others  similarly  situated. 

n 

(1)  Answering  Paragraph  II  of  the  amended  complaint 
and  dividing  the  same  into  numbered  subparagraphs,  this 
defendant  admits  the  allegations  of  subparagraph  (1) 
except  the  allegation  that  it  was  organized  ‘ ‘for  the  sole 
purpose  of  owning  and  operating  the  Mayflower  Hotel”, 
which  allegation  is  denied. 
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(2)  This  defendant  denies  that  Hilton  Hotels  Corpo¬ 
ration  is  an  Illinois  corporation  and  states  that  it  is  a 
corporation  organized  and  existing  under  the  laws  of  the 
State  of  Delaware.  Defendant  admits  that  Hilton  Hotels 
Corporation  (hereinafter  referred  to  as  Hilton)  maintains 
its  principal  office  in  Chicago,  Illinois. 

(3)  Defendant  asserts  that  Donner  Estates,  Inc.,  a 
corporation  organized  nnder  the  laws  of  the  State  of  Penn¬ 
sylvania,  has  changed  its  name  to  The  Donner  Corpora¬ 
tion  and  further  asserts  that  its  principal  office  has  been 
changed  to  1710  Fidelity-Philadelphia  Trust  Building, 
Philadelphia,  Pa. 

(4)  This  defendant  admits  the  allegations  in  subpara¬ 
graph  4  except  the  allegation  that  C.  N.  Hilton  is  a  resi¬ 
dent  of  the  State  of  Illinois. 

(5)  As  this  defendant  is  unable  to  determine  the  exact 
time  covered  by  the  alleged  grievances  set  forth  in  the 
amended  complaint,  it  admits  only  that  John  Clifford  Fol- 
ger  has  been  one  of  its  Directors  since  its  reorganization 
in  1934,  that  said  Folger  was  President  of  Mayflower  from 
March  31, 1945,  to  December  19, 1946,  and  that  said  Folger 
is  now  a  Director  and  member  of  the  Executive  Committee 
of  Mayflower.  Insofar  as  the  allegations  of  said  subpara¬ 
graph  (5)  of  Paragraph  II  exceed  the  above  admissions, 

they  are  expressly  denied. 

1222  (6)  This  defendant  admits  the  allegations  in 

subparagraph  (6). 

(7)  This  defendant  admits  that  Harry  L.  Ludwig  be¬ 
came  Treasurer  of  Mayflower  Hotel  Corporation  on  or 
about  December  19,  1946,  but  asserts  that  he  has  not  been 
Treasurer  of  Mayflower  since  on  or  about  December  31, 
1948.  Defendant  admits  that  the  said  Ludwig  was,  for 
a  period  of  time,  Treasurer  and  Vice-President  of  Hilton, 
but  states  that  he  has  not  been  an  officer  of  Hilton  since 
on  or  about  December  31, 1948. 

(8)  Defendant  admits  that  Robert  P.  'Williford  is  a 
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Vice-President  of  Mayflower,  bnt  states  that  the  said  Wil¬ 
liford  is  an  Executive  Vice-President  of  Hilton. 

(9)  Defendant  admits  the  allegations  in  subparagraph 

(9) . 

(10)  Defendant  denies  the  allegations  in  subparagraph 

(10)  and  asserts  that  Thornton  Raney  was  Treasurer  and 
Assistant  Manager  of  Mayflower  from  June  1,  1945,  to 
April  30,  1947,  at  which  time  he  left  defendant’s  employ. 

(11)  Defendant  admits  that  Henry  Crown  was  a  Di¬ 
rector  of  both  Hilton  and  Mayflower,  but  states  that  the 
said  Crown  is  not  presently  a  Director  of  Mayflower  and 
has  not  been  since  early  in  the  year  1949. 

(12)  Defendant  admits  the  allegations  in  subpara¬ 
graph  (12). 

(13)  Defendant  admits  that  L.  Boyd  Hatch  was  at 
one  time  a  Director  of  both  Mayflower  and  Hilton,  but 
asserts  that  he  is  not  presently  a  Director  of  said  cor¬ 
porations  and  has  not  been  since  early  in  the  year  1949. 

(14)  As  this  defendant  is  unable  to  determine  the  exact 
time  covered  by  the  alleged  grievances  set  out  in  the 
amended  complaint,  it  admits  only  that  C.  Kenneth  Baxter 
was  elected  to  its  Board  of  Directors  on  January  20, 1938, 
that  he  is  now  one  of  its  Directors  and  was  and  is  a  Vice- 
President  and  Treasurer  of  The  Donner  Corporation.  In¬ 
sofar  as  the  allegations  of  subparagraph  (14)  of  Para¬ 
graph  II  exceed  the  above  admissions,  they  are  expressly 
denied. 

(15)  As  this  defendant  is  unable  to  ascertain  the  exact 
time  covered  by  the  alleged  grievances  set  out  in  the 
amended  complaint,  it  admits  only  that  Robert  V.  Flem¬ 
ing  was  elected  a  Director  of  Mayflower  on  January  21, 

1944  and  is  now  a  Director  of  said  corporation.  In- 
1223  sofar  as  the  allegations  of  subparagraph  (15)  ex¬ 
ceed  the  above  admissions,  they  are  denied. 

(16)  Defendant  admits  the  allegations  in  subpara¬ 
graph  (16). 


.(17)  Defendant  admits  the  allegations  in  subpara- 

graph  (17). 

(18)  Defendant  admits  the  allegations  in  subpara¬ 

graph  (18). 

(19)  Defendant  admits  the  allegations  in  subpara- * 

graph  (19). 

DDE 

Defendant  admits  the  allegations  of  Paragraph  HI  of 
the  amended  complaint,  except  as  follows : 

(1)  This  defendant  does  not  have  detailed  information 
regarding  the  original  cost  of  the  Mayflower  Hotel  or  its 
equipment  and  furnishings.  Defendant  believes  that  the 
allegations  of  Paragraph  HI  as  to  these  matters  are  ap¬ 
proximately  correct 

(2)  Defendant  denies  that  it  was  incorporated  for  the 
sole  purpose  of  owning  and  operating  the  Mayflower  Hotel 
in  the  City  of  Washington,  District  of  Columbia. 

(3)  Defendant  denies  that  it  ceased  to  own  and  operate 
the  Mayflower  Hotel  on  December  18,  1946,  and  asserts 
that  it  still  owns  and  operates  said  hotel. 

(4)  Defendant  denies  that  since  its  reorganization  in 
1934  it  has  continuously  operated  at  a  profit./ 

(5)  Defendant  lacks  knowledge  and  information  suffi¬ 
cient  to  form  a  belief  as  to  the  allegation  that  for  “years 
the  ratio  of  gross  operating  profits  to  invested  capital  of 
Mayflower  has  been  one  of  the  highest  among  the  renowned 
hotels  of  this  conntry,,,  and  that  “said  ratio  of  May-- 
flower  is  higher  than  that  of  the  hotels  in  the  Hilton 
chain,,. 

IV 

Defendant  admits  that  prior  to  December  18, 1946,  Don- 
ner  controlled  a  substantial  block  of  defendant’s  stock, 
which  was  owned  by  certain  trustees,  and  that  Donner 
exercised  the  lawful  prerogatives  incident  to  such  con¬ 
trol.  Defendant  lacks  knowledge  and  information  suffi- 
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cient  to  form  a  belief  as  to  whether  Donner  had  been  con¬ 
sidered  the  holder  of  a  majority  of  the  stock  of  May¬ 
flower.  Defendant  also  lacks  snch  knowledge  and 
1224  information  sufficient  to  form  a  belief  as  to  whether 
Donner  permitted  identification  of  itself  as  snch  a 
controlling  stockholder.  Defendant  admits  that  a  letter 
dated  December  18,  1946,  (Plaintiffs’  Exhibit  4)  was  sent 
by  Hilton  to  Mayflower  stockholders  at  the  request  of 
Donner,  and  that  such  letter  designated  Donner  as  having 
controlled  a  block  of  defendant’s  stock.  Defendant  ex¬ 
pressly  denies  that  the  decision  of  its  Directors  not  to 
declare  dividends  on  the  Mayflower  stock  was  in  pursu¬ 
ance  of  any  scheme  or  conspiracy  to  depress  the  market 
value  of  said  stock.  Defendant  asserts  that  said  decision 
was  made  by  its  Directors  in  the  exercise  of  sound  busi¬ 
ness  judgment  and  was  for  the  best  interests  of  the  cor¬ 
poration  and  its  stockholders.  As  this  defendant  is  un¬ 
able  to  determine  what  period  is  referred  to  in  the  second 
paragraph  of  Paragraph  IV  of  the  complaint,  it  asserts 
lack  of  knowledge  and  information  sufficient  to  form  a 
belief  to  the  allegation  that  Donner  acquired  control  of 
more  Mayflower  stock  during  any  particular  period.  De¬ 
fendant  expressly  denies  the  further  allegations  of  Para¬ 
graph  IV  that  John  C.  Folger  at  any  time  was  investment 
counsel  for  Donner  and  that  said  Folger  has  violated  his 
fiduciary  duties  to  defendant  and  its  minority  stockholders. 

V 

Answering  Paragraph  V  of  the  amended  complaint, 
defendant  denies  any  conspiracy  among  those  persons 
named  in  said  paragraph  for  the  effectuation  of  any  of 
the  purposes  set  out  in  subparagraphs  (a),  (b),  and  (c) 
of  Paragraph  V. 

Defendant  answers  the  allegations  of  overt  acts  and 
breaches  of  fiduciary  duties  set  out  in  subparagraphs  (1) 
to  (13)  as  follows: 
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(1)  Defendant  admits  that  on  October  22,  1945,  the 
resignation  of  Joseph  P.  Binns  as  a  Director  of  May¬ 
flower,  which  was  tendered  on  June  3,  1942,  when  said 
Binns  entered  Military  Service,  was  accepted.  Said  Binns, 
i  shortly  after  leaving  Military  Service  and  in  or  about 
the  month  of  December,  1945,  became  General  Manager 
of  the  Palmer  House  located  in  Chicago,  Illinois.  De- 
i  fendant  is  informed  that  the  Palmer  House  was  owned  by 
Palmer  House  Company,  a  Delaware  corporation, 

I  1225  which  corporation  on  or  about  May  29,  1946,  con¬ 
solidated  with  other  corporations  to  form  Hilton 
Hotels  Corporation.  Defendant  further  answering  asserts 
that  when  the  resignation  of  said  Binns  as  a  Director  of 
Mayflower  was  accepted  and  when  said  Binns  entered  the 
employ  of  Palmer  House  Company,  Hilton  Hotels  Cor- 
■;  i  •  poration  was  not  in  existence  and  did  not  come  into  exist¬ 
ence  until  on  or  about  May  29, 1946.  Defendant  therefore 
denies  that  the  purpose  of  the  resignation  of  said  Binns 
as  a  Director  of  Mayflower  and  his  subsequent  employ¬ 
ment  by  Palmer  House  Company  or  Hilton  Hotels  Corpo¬ 
ration  was  to  prepare  for  and  cause  the  transfer  of  con¬ 
trol  of  this  defendant  from  Donner  to  Hilton. 

-  (2)  Defendant  admits  that  on  September  5, 1946,  after 
lawful  authorization  by  its  Board  of  Directors,  the  mort¬ 
gage  on  Mayflower  was  paid  off  by  the  sale  of  defendant’s 
f  unsecured  notes  in  the  amount  of  One  Million  Seven  Hun¬ 
dred  Thousand  Dollars  ($1,700,000.00),  to  Folger-Nolan, 
Inc,  and  that  on  resale  of  these  notes,  Folger-Nolan,  Inc., 
;  f  realized  a  profit  of  $17,000.  Defendant  asserts  that  this 
i  refinancing  was  highly  beneficial  to  it  All  other  allega¬ 
tions  of  subparagraph  (2)  are  expressly  denied. 

(3)  Defendant  denies  each  and  every  allegation  of 
Subparagraph  (3). 

(4)  Defendant  denies  each  and  every  allegation  of 
subparagraph  (4). 

(5)  Defendant  denies  the  allegations  of  subparagraph 
i  (5)  except  the  allegation  that  in  the  purchase  of  a  con- 
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trolling  stock  interest  in  Mayflower  by  Hilton,  John  Stew¬ 
art  and  C.  Kenneth  Baxter  participated  as  representa¬ 
tives  of  Donner. 

(6)  Defendant  admits  that  at  a  special,  not  emergency, 
meeting  of  its  Board  of  Directors  on  December  19,  1946, 
the  resignations  of  the  officers  and  directors  named  in 
Paragraph  V(6)  of  the  complaint  were  submitted  and  ac¬ 
cepted,  and  that  the  other  persons  named  in  said  para¬ 
graph  were  elected  to  fill  the  vacancies,  as  appears  from 
the  minutes  of  such  meeting  (Plaintiffs’  Exhibit  3).  De¬ 
fendant  further  admits  that  at  the  time  of  this  meeting 
the  former  Donner  and  Folger  stock  was  owned  by  Hilton. 
Defendant  expressly  denies  that  its  by-laws  or  the  laws 
of  Delaware  under  which  it  is  incorporated  necessitated 
elections  by  its  stockholders  to  fill  the  vacancies  created 

by  the  aforementioned  resignations,  and  defendant 
1226  asserts  that  no  subterfuge  or  circumvention  of  the 

rights  of  stockholders  entered  into  said  elections. 
Defendant  further  admits  that  no  notice  was  given  to 
minority  stockholders  of  these  changes  of  officers  and  di¬ 
rectors  until  such  changes  had  occurred.  Defendant  as¬ 
serts  that  there  was  no  requirement  in  law  or  otherwise 
that  such  notice  be  given  the  minority  stockholders,  and 
that  the  purchase  by  Hilton  of  the  stock  controlled  by 
Donner  involved  only  the  sale  of  capital  stock  and  in  no 
wise  involved  a  sale  or  purchase  of  the  assets  of  May¬ 
flower.  This  defendant  denies  that  the  information  given 
by  Hilton  with  respect  to  this  stock  purchase  was  incom¬ 
plete. 

(7)  Defendant  admits  that  on  December  19,  1946,  its 
President,  Folger,  and  C.  N.  Hilton  publicly  announced 
that  the  stock  previously  controlled  by  Donner  had  been 
sold  to  Hilton  Hotels  Corporation,  and  that  the  stock 
purchases  by  Hilton  made  it  the  controlling  stockholder 
of  defendant  Defendant  admits  that  subsequently  the 
Mayflower  was  advertised  as  a  Hilton  Hotel.  Defendant 
admits  that  no  notice  of  said  stock  purchases  by  Hilton 
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was  given  to  minority  stockholders  prior  to  the  afore¬ 
mentioned  public  announcements,  but  asserts  that  there 
was  no  requirement  in  law  or  otherwise  that  such  notice 
be  given  to  the  minority  stockholders,  and  that  the  failure 
to  give  prior  notice  is  wholly  immaterial  and  of  no  legal 
significance. 

(8)  Defendant  admits  that  a  letter,  dated  December 
18,  1946,  and  mailed  on  December  20,  1946,  on  the  sta¬ 
tionery  of  Hilton  Hotels  Corporation,  and  signed  by  C.  N. 
Hilton,  as  President  of  said  corporation,  was  sent  to  the 
stockholders  of  Mayflower.  Defendant  admits  that  said 
letter  stated  that  Hilton  Hotels  Corporation  had  pur¬ 
chased  all  the  stock  formerly  controlled  by  Donner  at  a 
price  of  $13.00  per  share,  and  made  the  same  offer  to  all 
other  stockholders  of  defendant  Defendant  expressly 
denies  that  this  letter  misrepresented  the  price  paid  by 
Hilton  for  the  Donner  stock,  or  failed  to  state  the  whole 
transaction,  or  was  intended  to  induce  minority  stock¬ 
holders  to  sell  their  stock  at  a  fictitious  price.  Defendant 
asserts  that  none  of  these  plaintiffs  have  ever  sold  their 
stock  in  Mayflower,  and  none  of  them  relied  on  said  letter 
to  their  detriment  or  otherwise. 

(9)  Defendant  admits  that  at  a  meeting  of  its  Board 
of  Directors  on  December  19,  1946,  announcement 

1227  was  made  that  a  management  contract  with  Hilton 
would  be  drafted  for  consideration  at  some  subse¬ 
quent  meeting.  Defendant  further  admits  that  upon  elec¬ 
tion  of  new  officers  and  directors  incident  to  the  change 
of  control  on  December  10,  1946,  the  said  officers  and 
directors  immediately  exercised  the  active  management 
of  the  Hotel  Defendant  admits  that,  prior  to  the  pur¬ 
chase  of  the  controlling  stock  interest  by  Hilton,  Donner 
agreed  to  secure  the  resignations  of  the  Donner  repre¬ 
sentatives  on  the  Mayflower  Board  and  their  replacement 
by  Hilton  representatives. 

(10)  Defendant  asserts  that  a  proposed  form  for  a 
management  contract  was  presented  to  it  by  Hilton.  Such 


proposed  draft  was  studied  by  defendant’s  attorneys  and 
numerous  modifications  suggested  by  them  and  accepted 
by  Hilton.'  Defendant  further  asserts  that  other  modifi¬ 
cations  were  made  at  the  instance  of  its  directors  when 
the  proposed  contract  was  considered  by  them.  Defendant 
admits  that  the  final  contract  resulting  from  these  modifi¬ 
cations  and  negotiations,  and  attached  to  the  amended 
complaint  as  plaintiffs’  Exhibit  5,  was  approved  by  its 
Board  of  Directors  on  January  27,  1947,  after  careful 
consideration  of  its  merits.  Defendant  admits  that  C.  N. 
Hilton  abstained  from  voting  on  said  management  con¬ 
tract,  and  that  those  directors  voting  for  approval  were 
John  C.  Folger,  Robert  V.  Fleming  and  C.  Kenneth  Bax¬ 
ter.  Defendant  denies  that  Hilton  assumed  active  man¬ 
agement  of  its  internal  affairs  on  December  19,  1946,  and 
further  denies  that  the  adoption  of  the  management  con¬ 
tract  was  a  mere  formality. 

(11)  Defendant  admits  the  allegations  of  subparar 
graph  (11). 

(12)  Defendant  denies  each  and  every  allegation  of 
subparagraph  (12). . 

(13)  Defendant  admits  that  Hilton  secured  control 
of  it  by  the  purchase  of  a  majority  of  its  stock.  Defendant 
denies  all  other  allegations  of  subparagraph  (13). 


Answering  Paragraph  VI  of  the  amended  complaint 
this  defendant  denies  that  the  management  contract 
1228  entered  into  with  Hilton  constituted  an  overt  act  of 
conspiracy  or  fraud  and  also  denies  that  the  said 
contract  is  “fraudulent  in  itself”.  Defendant  further 
answering  states  that  the  terms  and  provisions  of  the  said 
contract  are  as  set  out  in  Exhibit  5  attached  to  the  com¬ 
plaint  and  by  reference  made  a  part  thereof;  and  the 
defendant  further  answering,  denies  the  allegations,  con¬ 
clusions,  charges,  and  inferences  in  subparagraphs  (1), 
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(2),  (3),  (4),  (5),  (6),  and  (7)  of  Paragraph  VI  of  the 
amended  complaint  regarding  snch  management  contract 
>  Defendant  further  answering  asserts  that  the  question 
as  to  whether  there  was  to  be  a  management  contract  be¬ 
tween  it  and  Hilton  was  one  involving  the  internal  man¬ 
agement  of  its  affairs  and  was  a  question  calling  for  the 
exercise  of  discretion  and  judgment  by  its  Board  of  Direc¬ 
tors;  that  the  Board,  by  its  action,  concluded  that  the 
said  management  contract  was  beneficial  to  Mayflower  and 
that  the  terms  and  provisions  of  said  contract  were  fair 
and  equitable.  Defendant  further  asserts  that  the  expe¬ 
rience  under  said  contract  has  justified  the  discretion  exer¬ 
cised  by  its  Board  in  favor  of  such  contract. 


N 


vn 

This  defendant  denies  each  and  every  allegation  of  Par¬ 
agraph  VTL 

vm 

Defendant  admits  that  the  letter  referred  to  in  Para¬ 
graph  Vlil  of  the  amended  complaint  was  sent  to  and 
received  by  John  G.  Folger,  and  that  some  of  plaintiffs’ 
attorneys  have  conferred  with  said  Folger  and  Joseph 
P.  Binns  and  with  attorneys  for  defendant  with  reference 
to  their  alleged  grievances.  Defendant  further  admits 
that  no  action  was  taken  by  it  because  such  claims  were 
entirely  unfounded  in  fact  or  law.  Defendant  denies  all 
other  allegations  of  Paragraph  VIII  of  the  complaint 
relating  to  the  alleged  wrongdoing  of  its  officers  and  direc¬ 
tors.  Defendant  further  denies  that  it  has  suffered  any 
injury,  continuing,  irreparable  or  otherwise  from  the  acts 
plaintiffs  allege  as  wrongs. 


Every  other  allegation  of  the  amended  complaint  not 
denied  or  admitted  above  defendant  expressly  denies. 
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1229  Sixth  Defense 

Defendant  asserts  that  the  amended  complaint 
asks  this  Court  to  exercise  jurisdiction  of  its  internal 
affairs,  and  since  defendant  is  organized  and  exists  under 
the  laws  of  the  State  of  Delaware  it  denies  this  Courts 
jurisdiction  in  the  matter^  r  r: 

HOGAN  &  HABTSON 
By  /s/  Nelson  T.  Hartson 
/s/  Edmund  L.  Jones 
/s/  Howard  Boyd 

Attorneys  for  Defendant, 
Mayflower  Hotel  Corporation, 
810  Colorado  Building, 
Washington,  D.  C. 


1230  Filed  May  24  1949  Harry  M.  Hull,  Clerk 

.  ...j  j.;;./-' 

Answer  of  the  Defendants  Hilton  Hotels 
Corporation,  Joseph  P.  Bvrms,  Harry  L. 

> Ludwig  and  William  J.  Friedman 


These  defendants  lack  knowledge  or  information  suffi¬ 
cient  to  form  a  belief  as  to  the  allegations:  of  Paragraph  I 
These  defendants  deny  that  the  Mayflower  Hotel  Stock¬ 
holders  Protective  Committee  is  a  proper  party  plaintiff 
and  deny  the  right  of  individual  plaintiffs  to  bring  an 
action  on  behalf  of  the  Mayflower  Hotel  Stockholders 
Protective  Committee*  These  defendants  assert  that 
plaintiffs  have  not  set  forth  that  there  is  involved  in  this 
action  the  requisite  jurisdictional:  amount  to  give  this 
Court  jurisdiction.  Defendants  deny  plaintiffs’  asserted 
right  to  bring  this  alleged  action  on  behalf  of  all  others 
similarly  situated,  ^  i  v ; 
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n. 

L  Answering  Paragraph  II  of  the  Complaint  and  di¬ 
viding  the  same  into  numbered  subparagraphs,  these  de¬ 
fendants  admit  the  allegations  of  subparagraph  one  except 
the  allegation  that  the  defendant  was  organized  “for  the 
sole  purpose  of  owning  and  operating  the  Mayflower 
Hotel,”  which  allegation  is  denied. 

1231  2.  These  defendants  deny  that  Hilton  Hotels 

Corporation  is  an  Illinois  corporation  and  state 
that  it  is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Delaware.  Defendants  admit  that 
Hilton  Hotels  Corporation  (hereinafter  sometimes  referred 
to  as  Hilton),  maintains  its  principal  office  in  Chicago, 
Illinois. 

3.  These  defendants  lack  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  allegations  in  sub- 
paragraph  three. 

4.  These  defendants  admit  the  allegations  in  subpara¬ 
graph  four  except  the  allegation  that  C.  N.  Hilton  is  a 
resident  of  the  State  of  Illinois. 

*5.  These  defendants  admit  the  allegations  in  subpara¬ 
graph  five. 

6.  These  defendants  admit  the  allegations  in  subpara¬ 
graph  six. 

7.  These  defendants  admit  that  the  defendant  Ludwig 
became  treasurer  of  defendant  Mayflower  Hotel  Corpora¬ 
tion  (hereinafter  sometimes  referred  to  as  Mayflower)  on 
or  about  December  19,  1946,  but  that  he  has  not  been 
treasurer  of  Mayflower  since  X>n  or  about  December  31, 
1948.  Defendants  admit  that  the  said  Ludwig  was,  for  a 
period  of  time,  Treasurer  and  Vice  President  of  defendant 
Hilton,  but  state  that  he  has  not  been  an  officer  of  Hilton 
since  on  or  about  December  31, 1948. 

8.  These  defendants  admit  that  Robert  P.  Williford  is 
a  vice  president  of  Mayflower,  but  state  that  the  said 
Williford  is  an  executive  vice  president  of  Hilton  Hotels 
Corporation. 


9.  These  defendants  admit  the  allegations  in  subpara¬ 
graph  nine. 

10.  These  defendants  are  informed  that  Thornton 
Raney  was  Treasurer  and  Assistant  Manager  of  the  May¬ 
flower  from  June  1,  1945  to  April  30,  1947,  at  which  time 
he  left  the  Mayflower  employ. 

11.  These  defendants  admit  that  Henry  Crown  was  a 
director  of  both  Hilton  and  Mayflower,  but  state  that  the 
said  Crown  is  not  presently  a  director  of  Mayflower  and 
has  not  been  since  early  in  the  year  1949. 

12.  These  defendants  admit  the  allegations  in  subpara¬ 
graph  twelve. 

13.  These  defendants  admit  that  L.  Boyd  Hatch  was 
at  one  time  a  director  of  both  Mayflower  and  Hilton,  but 
he  is  not  presently  a  director  of  said  corporations  and 

has  not  been  since  early  in  the  year  1949. 

1232  14.  These  defendants  >  admit  that  C.  Kenneth 

Baxter  was  a  director  of  the  Mayflower  Hotel  at 
the  time  of  the  alleged  grievances  and  is  now  a  director, 
but  they  lack  information  and  knowledge  sufficient  to 
form  a  belief  as  to  the  other  allegations  in  subparagraph 
fourteen. 

15.  These  defendants  admit  the  allegations  in  subpara¬ 
graph  fifteen. 

16.  These  defendants  admit  the  allegations  in  subpara¬ 
graph  sixteen. 

17.  These  defendants  admit  the  allegations  in  subpara¬ 
graph  seventeen. 

18.  These  defendants  admit  the  allegations  in  subpara¬ 
graph  eighteen. 

19.  These  defendants  admit  the  allegations  in  subpara¬ 
graph  nineteen. 

m. 

Answering  the  allegations  of  Paragraph  m,  these  de¬ 
fendants  say  they  are  without  sufficient  knowledge  and 
information  to  form  a  belief  with  respect  to  the  purpose 


of  the  incorporation  of  the  Mayflower  Hotel  Corporation 
or  its  capital  setup,  its  cost  of  equipment  or  furnishings 
or  construction,  or  its  form  of  financing,  reorganization, 
or  its  re-financing,  or  its  reduction  in  debt 

Upon  information  and  belief,  these  defendants  deny 
that  since  1934  the  Mayflower  Hotel  has  continuously 
operated  at  a  profit.  They  further  deny  the  vague  and 
sweeping  allegation  that  “for  years”  the  ratio  of  gross 
operating  profits  to  invested  capital  has  been  one  of  the 
highest  among  the  hotels  of  the  country,  and  that  the 
said  ratio  of  the  Mayflower  is  higher  than  that  of  the 
hotels  in  the  Hilton  chain.  These  defendants  cannot  an¬ 
swer  this  allegation  so  indefinite  as  to  time  and  compari¬ 
son  with  specific  hotels. 

IV. 

These  defendants  are  without  any  knowledge  or  infor¬ 
mation  as  to  the  matters  and  things  alleged  in  Paragraph 
TV  and  therefore  deny  the  same. 

Referring  to  Exhibit  “4”,  being  the  letter  sent  out  by 
the  Hilton  Hotels  Corporation  to  the  stockholders  of  the 
Mayflower  Hotel  Corporation  offering  to  purchase  their 
stock  at  $13.00  per  share,  these  defendants  deny 
1233  that  the  said  letter  was  sent  by  reason  of  the  per¬ 
mission  of  Donner  Estates,  Inc.  but  was  sent  be¬ 
cause  of  a  request  on  the  part  of  Donner  Estates,  Inc. 
that  the  price  of  $13.00  per  share  paid  by  Hilton  to  Donner 
for  the  stock  which  it  controlled  should  be  made  available 
to  any  and  all  stockholders  of  the  Mayflower  who  might 
desire  to  avail  themselves  of  so  desirable  an  offer  to 
purchase. 

V. 

Answering  Paragraph  V  of  the  Amended  Complaint, 
these  defendants  deny  that  “during  the  year  1945  and 
thereafter”  the  defendant  Donner,  acting  through  the 
defendants  Stewart  and  C.  Kenneth  Baxter,  entered  into 


a  conspiracy  with  defendants  Binns,  Folger  and  Hilton, 
and  the  latter’s  officers  and  directors,  and  deny  any  con¬ 
spiracy  or  overt  acts  or  breaches  of  fiduciary  duties. 
These  defendants  deny  each  and  all  of  the  allegations  and 
conclusions  contained  in  subparagraphs  (a),  (b),  and  (c) 
of  Paragraph  V  of  plaintiffs’  Amended  Complaint. 

1.  These  defendants  answering  subparagraph  one  of 
Paragraph  V,  state  that  the  defendant  Binns  tendered 
his  resignation  as  a  director  of  Mayflower,  not  on  October 
22,  1945,  as  alleged  in  the  Amended  Complaint,  but  on  or 
about  June  3,  1942,  and  that  he  resigned  in  order  to  enter 
the  military  service  of  the  United  States  Government  and 
did  enter  such  service  shortly  after  June  3,  1942,  and  re¬ 
mained  in  the  military  service  for  a  period  in  excess  of 
three  years.  Defendant  Binns,  shortly  after  leaving  the 
military  service  and  in  or  about  the  month  of  December, 
1945  became  General  Manager  of  the  Palmer  House,  lo¬ 
cated  in  Chicago,  Illinois.  The  Palmer  House  was  owned 
by  Palmer  House  Company,  a  Delaware  corporation,  which 
corporation  on  or  about  May  29,  1946  consolidated  with 
other  corporations  to  form  Hilton  Hotels  Corporation. 
Defendants  further  answering,  state  in  December,  1945 
Hilton  Hotels  Corporation  was  not  in  existence  and  did 
not  come  into  existence  until  on  or  about  May  29,  1946. 

These  defendants  deny  the  belief  and  allegation  of 
1234  plaintiffs  that  the  purpose  of  4 ‘this  change  (refer¬ 
ring  to  the  resignation  of  Binns  as  a  director  of 
Mayflower  and  his  subsequent  assodationship  with  Hilton) 
was  to  prepare  for  and  cause  the  transfer  of  control  se¬ 
cretly,  by  utilizing  the  knowledge  obtained  by  the  defend¬ 
ant  Binns  while  representing  Donner  on  title  Board  of 
Directors  of  Mayflower.”  Defendant  Binns,  severally  an¬ 
swering,  states  that  he  resigned  as  a  director  of  May¬ 
flower  for  the  purpose  of  entering  the  military  service. 
These  defendants,  further  answering,  assert  that  the  resig¬ 
nation  of  Binns  as  a  director  of  Mayflower  and  his  subse¬ 
quent  connection  with  Hilton  Hotels  Corporation  nearly 


of  the  incorporation  of  the  Mayflower  Hotel  Corporation 
or  its  capital  setup,  its  cost  of  equipment  or  furnishings 
or  construction,  or  its  form  of  financing,  reorganization, 
or  its  re-financing,  or  its  reduction  in  debt 

Upon  information  and  belief,  these  defendants  deny 
that  since  1934  the  Mayflower  Hotel  has  continuously 
operated  at  a  profit  They  further  deny  the  vague  and 
sweeping  allegation  that  “for  years”  the  ratio  of  gross 
operating  profits  to  invested  capital  has  been  one  of  the 
highest  among  the  hotels  of  the  country,  and  that  the 
said  ratio  of  the  Mayflower  is  higher  than  that  of  the 
hotels  in  the  Hilton  chain.  These  defendants  cannot  an¬ 
swer  this  allegation  so  indefinite  as  to  time  and  compari¬ 
son  with  specific  hotels. 

IV. 

These  defendants  are  without  any  knowledge  or  infor¬ 
mation  as  to  the  matters  and  things  alleged  in  Paragraph 
IV  and  therefore  deny  the  same. 

Eeferring  to  Exhibit  “4”,  being  the  letter  sent  out  by 
the  Hilton  Hotels  Corporation  to  the  stockholders  of  the 
Mayflower  Hotel  Corporation  offering  to  purchase  their 
stock  at  $13.00  per  share,  these  defendants  deny 
1233  that  the  said  letter  was  sent  by  reason  of  the  per¬ 
mission  of  Bonner  Estates,  Inc.  but  was  sent  be¬ 
cause  of  a  request  on  the  part  of  Bonner  Estates,  Inc. 
that  the  price  of  $13.00  per  share  paid  by  Hilton  to  Bonner 
for  the  stock  which  it  controlled  should  be  made  available 
to  any  and  all  stockholders  of  the  Mayflower  who  might 
desire  to  avail  themselves  of  so  desirable  an  offer  to 
purchase.  % 

V. 

Answering  Paragraph  V  of  the  Amended  Complaint, 
these  defendants  deny  that  “during  the  year  1945  and 
thereafter”  the  defendant  Bonner,  acting  through  the 
defendants  Stewart  and  C.  Kenneth  Baxter,  entered  into 
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a  conspiracy  with  defendants  Binns,  Polger  and  Hilton, 
and  the  latter’s  officers  and  directors,  and  deny  any  con¬ 
spiracy  or  overt  acts  or  breaches  of  fiduciary  duties. 
These  defendants  deny  each  and  all  of  the  allegations  and 
conclusions  contained  in  subparagraphs  (a),  (b),  and  (c) 
of  Paragraph  V  of  plaintiffs’  Amended  Complaint. 

1.  These  defendants  answering  subparagraph  one  of 
Paragraph  V,  state  that  the  defendant  Binns  tendered 
his  resignation  as  a  director  of  Mayflower,  not  on  October 
22,  1945,  as  alleged  in  the  Amended  Complaint,  but  on  or 
about  June  3,  1942,  and  that  he  resigned  in  order  to  enter 
the  military  service  of  the  United  States  Government  and 
did  enter  such  service  shortly  after  June  3,  1942,  and  re¬ 
mained  in  the  military  service  for  a  period  in  excess  of 
three  years.  Defendant  Binns,  shortly  after  leaving  the 
military  service  and  in  or  about  the  month  of  December, 
1945  became  General  Manager  of  the  Palmer  House,  lo¬ 
cated  in  Chicago,  Illinois.  The  Palmer  House  was  owned 
by  Palmer  House  Company,  a  Delaware  corporation,  which 
corporation  on  or  about  May  29,  1946  consolidated  with 
other  corporations  to  form  Hilton  Hotels  Corporation. 
Defendants  further  answering,  state  in  December,  1945 
Hilton  Hotels  Corporation  was  not  in  existence  and  did 
not  come  into  existence  until  on  or  about  May  29,  1946. 

These  defendants  deny  the  belief  and  allegation  of 
1234  plaintiffs  that  the  purpose  of  ‘‘this  change  (refer¬ 
ring  to  the  resignation  of  Binns  as  a  director  of 
Mayflower  and  his  subsequent  assodationship  with  Hilton) 
was  to  prepare  for  and  cause  the  transfer  of  control  se¬ 
cretly,  by  utilizing  the  knowledge  obtained  by  the  defend¬ 
ant  Binns  while  representing  Donner  on  the  Board  of 
Directors  of  Mayflower.”  Defendant  Binns,  severally  an¬ 
swering,  states  that  he  resigned  as  a  director  of  May¬ 
flower  for  the  purpose  of  entering  the  military  service. 
These  defendants,  further  answering,  assert  that  the  resig¬ 
nation  of  Binns  as  a  director  of  Mayflower  and  his  subse¬ 
quent  connection  with  Hilton  Hotels  Corporation  nearly 
•  •  -  ; 
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four  years  thereafter,  had  nothing  whatsoever  to  do  with 
the  purchase  by  Hilton  of  the  controlling  stock  interest 
in  the  Mayflower  from  Donner  in  December  of  1946. 

2.  Answering  subparagraph  two  of  Paragraph  V  of 
plaintiffs’  Amended  Complaint,  these  defendants  say  that 
they  are  advised  that  on  September  5,  1946  the  mortgage 
on  the  Mayflower  realty  was  paid  off  by  the  selling  of 
Mayflower  unsecured  notes  in  the  amount  of  One  Million 
Seven  Hundred  Thousand  Dollars  ($1,700,000.00)  by  Fol- 
ger-Nolan,  Inc.,  and  that  for  such  re-financing  Folger- 
Nolan,  Inc.  was  paid  a  commission  of  Seventeen  Thousand 
Dollars  ($17,000.00),  and  that  these  defendants  believe 
the  said  transaction  was  a  desirable,  highly  advantageous 
and  beneficial  transaction  to  Mayflower.  These  defend¬ 
ants  had  nothing  whatsoever  to  do  with  said  re-financing 
and  never  became  acquainted  with  any  of  the  details  in 
connection  therewith  until  long  after  its  consummation. 
All  other  allegations  of  Paragraph  V  (2)  are  expressly 
denied. 

3.  These  defendants  lack  knowledge  and  information 
sufficient  to  form  a  belief  and  therefore  deny  all  allega¬ 
tions  of  Paragraph  V  (3). 

These  defendants  lack  knowledge  and  information 
sufficient  to  form  a  belief  and  therefore  deny  all  allega¬ 
tions  of  Paragraph  V  (4). " 

5.  Answering  subparagraph  five  of  Paragraph  V  of 
plaintiffs*  Amended  Complaint,  these  defendants  say  that 
they  lack  knowledge  and  information  sufficient  to  form  a 
belief  with  respect  to  the  defendant  Folger’s  recommenda¬ 
tion  regarding  the  affiliation  of  Mayflower  with  a 
1235  chain  of  hotels.  These  defendants  deny  that  the 
defendant  Folger  actively  participated  in  the  sale 
of  the  stock  of  Mayflower  from  Donner  to  Hilton.  These 
defendants  deny  the  remaining  allegations  of  Paragraph 

with  respect  to  the  management  contract,  and  assert 
that  Folger  *s  action  with  respect  thereto  is  reflected  accu- 
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rately  in  the  minutes  of  the  Board  of  Directors  of  May¬ 
flower  attached  to  the  Amended  Complaint  as  Exhibit  “9”. 

6.  These  defendants  answering  subparagraph  six  of 
Paragraph  V  of  the  Amended  Complaint,  admit  that  a 
special,  not  an  emergency,  meeting  of  the  Board  of  Direc¬ 
tors  of  Mayflower  was  held  on  December  19,  1946  and 
that  at  the  said  meeting  resignations  of  the  officers  and 
directors  named  in  subparagraph  six  of  Paragraph  V  were 
submitted  and  accepted,  and  the  other  persons  named  in 
said  subparagraph  were  elected  to  fill  the  vacancies,  all 
of  which  will  appear  in  a  copy  of  the  minutes  of  said 
special  meeting  of  the  Board  of  Directors  held  on  said 
December  19,  1946  which  is  attached  to  plaintiffs’  com¬ 
plaint  as  Exhibit  “3”  and  by  expressed  reference  made 
a  part  of  plaintiffs’  Amended  Complaint  These  defend¬ 
ants  lack  knowledge  and  information  as  to  whether  Folger 
secured  the  resignation  of  Barold  Baxter,  McGrath,  Stew¬ 
art  and  Beale  before  the  said  meeting  and  therefore  deny 
the  said  allegations.  These  defendants  deny  that  under 
the  bylaws  of  Mayflower  the  resignations  of  “these  four 
members  of  the  Board  of  Directors”  would  have  necessi¬ 
tated  elections  by  the  stockholders  and  further  deny  that 
any  subterfuge  or  circumvention  of  the  rights  of  stock¬ 
holders  entered  into  said  resignations  and  elections.  These 
defendants  deny  that  “in  order  to  circumvent  the  stock¬ 
holders  and  to  carry  out  the  purposes  of  the  conspiracy 
without  interference  or  delay,  the  defendant  Folger  did 
not  present  these  resignations  to  the  Board  together,  but 
in  lots  of  twos.”  These  defendants  further  answering, 
state  that  Mayflower  is  a  Delaware  corporation  and  that 
said  resignations  were  accepted  and  said  elections  were 
held  and  carried  out  in  accordance  with  the  bylaws  of 
Mayflower  and  the  laws  of  Delaware,  and  that  the  said 
special  meeting  of  the  Board  of  Directors  of  Mayflower, 
and  all  of  the  acts  taken  and  procedure  followed  at 
1236  said  meeting,  and  all  of  the  resolutions  adopted  at 
said  meeting  were  and  are  in  all  respects  valid  and 
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in  accordance  with  law.  These  defendants  assert  that 
they  have  no  information  as  to  whether  the  former  direc¬ 
tors  and  officers  of  Mayflower  informed  the  minority 
stockholders  about  the  transfer  of  the  control  of  May- 
'  flower  from  Donner  to  Hilton,  but  state  that  there  was  no 
requirement  in  law  or  otherwise  that  any  such  notice  be 
given  the  minority  stockholders  and  that  the  purchase  by 
Hilton  from  Donner  involved  only  the  sale  and  purchase 
of  the  capital  stock  and  in  no  wise  had  to  do  with  the 
sale  or  purchase  of  assets  of  the  Mayflower  Hotel  Corpo¬ 
ration.  These  defendants  deny  that  any  information  given 
by  Hilton  with  respect  to  said  stocks  purchased  was  in¬ 
complete. 

7.  Answering  subparagraph  seven  of  Paragraph  V  of 
the  Amended  Complaint,  these  defendants  admit  that  on 
or  about  December  19,  1946,  it  was  announced  in  the 
public  press  that  Hilton  had  purchased  all  the  stock  con¬ 
trolled  by  Donner  and  had  as  a  result  thereof,  become 
the  controlling  stockholder  of  Mayflower  Hotel  Corpora- 

1  tion.  These  defendants  assert  that  they  lack  knowledge 
or  information  sufficient  to  form  a  belief  as  to  whether 
this  was  done  without  prior  notice  to  stockholders,  but 
assert  that  if  it  was,  there  was  no  requirement  in  law  or 
otherwise  that  such  notice  be  given  to  the  stockholders  and 
that  the  failure  to  give  any  prior  notice  to  stockholders  is 
wholly  immaterial  and  of  no  legal  significance.  These 
defendants  deny  that  Hilton  Hotel  Corporation  asserted 
ownership  of  the  Mayflower  Hotel. 

8.  These  defendants  admit  and  agree  that  on  Decem¬ 
ber  20,  1946  the  Hilton  Hotels  Corporation  did  send  the 
printed  circular  letter  to  the  stockholders  of  Mayflower, 
stating  that  Hilton  had  purchased  the  common  stock  of 
Mayflower  controlled  by  Donner,  at  the  price  of  $13.00  per 
share,  and  making  the  same  offer  to  all  other  stockholders 
of  Mayflower,  all  as  set  out  in  a  copy  of  that  letter  at¬ 
tached  to  the  original  Complaint  as  Exhibit  “4”.  These 
defendants  deny  that  that  Exhibit  failed  to  state  the 
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whole  transaction  and  deny  that  the  purpose  of  the  letter 
was  to  induce  any  stockholder  to  surrender  his  stock  on 
any  other  basis  than  therein  stated,  and  deny  that  the 
price  of  $13.00  per  share  was  a  fictitious  price,  but 
1237  on  the  contrary,  these  defendants  assert  that  $13.00 
per  share  was  the  actual  price  paid  and  was  coupled 
with-  no  other  consideration.  These  defendants  further 
deny  the  accuracy  of  both  the  information  and/or  the 
belief  of  the  plaintiffs  that  this  letter  misrepresented  the 
price  paid  for  the  shares  or  failed  to  state  the  whole 
transaction  or  was  fictitious. 

9.  These  defendants  admit  that  at  the  meeting  of  the 
Board  of  Directors  of  the  Mayflower  on  December  19, 

-  1946  announcement  was  made  that  the  management  con¬ 
tract  of  the  Mayflower  Hotel,  would  be  drafted  for  con¬ 
sideration  at  some  subsequent  meeting.  Defendants  fur¬ 
ther  admit  that  upon  the  election  of  new  officers  and  direc¬ 
tors  incident  to  the  changes,  said  officers  and  directors 
immediately  exercised  the  active  management  of  the  hotel 
These  defendants  deny  that  there  was  any  arrangement 
between  Donner  and  Hilton  as  to  the  operation  of  the 
hotel  before  the  sale  of  stock  was  consummated. 

10.  Answering  subparagraph  ten  in  Paragraph  V,  these 
defendants  admit  that  the  management  contract  between 
Hilton  and  Mayflower  was  formally  approved  on  January 
27,  1947  in  the  form  as  set  out  in  Exhibit  “5”  attached 
to  the  original  Complaint  in  this  cause.  At  that  meeting 
four  members  of  the  Board  were  present — C.  N.  Hilton, 
John  C.  Folger,  Robert  V.  Fleming  and  C.  Kenneth  Bax¬ 
ter.  The  directors  voting  for  the  approval  of  the  man¬ 
agement  contract  were  Messrs.  Fleming,  Folger,  Baxter, 
none  of  whom  were  directors  of  Hilton.  C.  N.  Hilton 
abstained  from  voting  on  the  management  contract  These 
defendants  deny  the  innuendo  that  the  approval  of  this 
management  contract  was  had  “according  to  carefully  laid 
plans”  or  that  its  adoption  was  a  mere  formality.  They 
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assert  that  this  contract  was  entered  into  after  thorough 
consideration  as  to  what  would  be  to  the  best  interests  of 
Mayflower,  and  further  assert  that  the  terms  and  provi¬ 
sions  of  said  management  contract  are  fair  and  equitable. 
These  defendants  assert  that  the  management  contract 
has  proven  to  be  highly  beneficial  and  advantageous 
1238  in  the  operation  of  the  Mayflower  Hotel  resulting 
in  substantial  improvements  and  benefits  in  the 
operation  thereof.  These  defendants  assert  that  after  the 
first  year  of  operation  of  the  Mayflower  under  this  man¬ 
agement  contract,  Mayflower  paid  the  first  dividend  to  its 
stockholders  that  it  had  ever  paid  since  its  reorganiza¬ 
tion  in  1934. 

11.  These  defendants  admit  the  allegations  of  subpara- 
.  graph  (11)  of  Paragraph  V. 

12.  These  defendants  deny  the  allegations  of  Para¬ 
graph  V  (12)  except  to  admit  that  the  defendant  Fried¬ 
man  is  Secretary  of  the  Board  of  the  Mayflower  and 
Hilton. 

13.  These  defendants  deny  the  allegations,  innuendos 
and  conclusions  in  Paragraph  V  (13). 

VL 

Answering  Paragraph  VI  of  the  Amended  Complaint, 
these  defendants  deny  that  the  management  contract  en¬ 
tered  into  between  Hilton  and  Mayflower  constituted  an 
overt  act  of  conspiracy  or  fraud,  and  also  deny  that  the 
said  contract  is  “fraudulent  in  itself.”  Defendants  fur¬ 
ther  answering,  state  that  the  terms  and  provisions  of 
the  said  contract  are  as  set  forth  in  Exhibit  “5”  attached 
to  the  Complaint  and  by  reference  made  a  part  of  the 
Amended  Complaint;  and  the  defendants  further  answer¬ 
ing,  deny  the  allegations,  conclusions,  charges  and  infer¬ 
ences  in  subparagraphs  (1),  (2),  (3),  (4),  (5),  (6)  and 
(7)  of  Paragraph  VI  of  the  Amended  Complaint  regard¬ 
ing  said  management  contract  These  defendants  further 
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answering  state  that  the  question  as  to  whether  there 
was  to  be  a  management  contract  between  Mayflower  and 
Hilton  was  one  involving  the  internal  management  of  the 
affairs  of  Mayflower  and  was  a  question  calling  for  the 
exercise  of  discretion  and  judgment  by  Mayflower’s  Board 
of  Directors;  that  the  Board,  by  its  action,  concluded  that 
the  said  management  contract  was  beneficial  to  May¬ 
flower  and  that  the  terms  and  provisions  of  said  con¬ 
tract  were  fair  and  equitable.  Defendants  further  assert 
that  the  experience  under  said  contract  has  justified  the 
discretion  exercised  by  the  Board  in  favor  of  such  con¬ 
tract 

1239  VIL 

These  defendants  deny  each  and  every  allegation 
of  Paragraph  VlL 

vm. 

These  defendants  admit  that  the  letter  referred  to  in 
Paragraph  VJLLL  was  sent  and  received  by  John  C.  Folger 
and  that  some  of  the  plaintiffs  have  conferred  with  the 
said  Folger  and  Bin  ns  and  with  attorneys  for  various 
defendants  with  reference  to  -  their  alleged  grievances. 
These  defendants  admit  that  no  action  was  taken  by  them 
or  by  Mayflower  or  anyone  else  because  such  claims,  as¬ 
sertions  and  allegations  were  erroneous,  in  many  cases 
-  false  and  wholly  devoid  of  merit  in  fact  or  in  law.  These 
defendants  deny  all  other  allegations  in  Paragraph  VIII 
relating  to  wrongdoing  by  them  or  by  their  officers. 

IX. 

Further  answering,  these  defendants  deny  that  they 
have  indulged  in  any  fraud,  conspiracy,  misrepresenta¬ 
tion  or  wrongdoing  as  to  anything  in  relation  to  the  pur¬ 
chase  of  the  controlling  stock  interest  in  the  Mayflower 
Hotel,  either  as  alleged  in  plaintiffs’  Amended  Bill  of 
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Complaint  or  otherwise.  These  defendants  farther  deny 
that  the  Mayflower  Hotel  Corporation  has  suffered  any 
injury,  continuing  irreparable  or  otherwise  from  the  acts 
or  things  which  plaintiffs  allege  as  wrongdoing.  These 
defendants  further  deny  that  the  Complaint  filed  herein 
states  a  claim  or  cause  of  action  against  these  defendants 
upon  which  any  relief  can  be  granted.  These  defendants 
further  deny  that  the  plaintiff,  Mayflower  Hotel  Stock¬ 
holders  Protective  Committee  has  the  legal  capacity  to 
maintain  this  action  in  that  it  is  unincorporated,  unorgan¬ 
ized  and  has  no  such  legal  existence  as  gives  it  a  capacity 
to  sue  in  such  a  name  in  the  District  of  Columbia. 

Defendants  state  that  the  Amended  Complaint  purports 
to  be  a  derivative  action  for  the  benefit  of  May- 
1240  flower  Hotel  Corporation  and  these  defendants  deny 
that  either  the  plaintiffs  individually  or  Mayflower 
Hotel  Corporation  is  entitled  to  any  relief  against  them 
or  any  of  them.  Defendants  assert  that  plaintiffs  are 
asking  this  Court  to  exercise  jurisdiction  over  the  in¬ 
ternal  affairs  of  corporation  organized  and  existing  under 
the  laws  of  Delaware  and  deny  the  jurisdiction  of  this 
Court  so  to  do. 

X. 

All  allegations  and  conclusions  in  the  Amended  Bill 
of  Complaint  that  have  not  been  admitted  or  denied  in 
the  aforegoing  paragraphs  of  this  Answer,  are  hereby 
expressly  denied. 

/s/  Claude  Both 
Claude  A.  Both 
231  So.  La  Salle  Street 
Chicago,  HI. 

/s/  Boger  J.  Whiteford 
Boger  J.  Whiteford 
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/s/  Philip  S.  Peyser, 

Philip  S.  Peyser, 

815 15th  Street,  N.W. 
Washington  5,  D.  C. 

Attorneys  for  Defendants, 
Hilton  Hotels  Corporation 

Joseph  P.  Binns 
Harry  L.  Ludwig 
William  J.  Friedman 
Gottlieb,  Schwartz  &  Friedman 
Whiteford,  Hart,  Carmody  &  Wilson 
Of  Counsel 

•  •  •  • 

1241  Filed  May  24  1949  Harry  M.  Hull,  Clerk 
Answer  of  Defendant  John  Clifford  Folger 
First  Defense 

The  amended  complaint  fails  to  state  a  cause  of  action 
upon  which  relief  may  be  granted. 

Second  Defense 

This  Court  lacks  jurisdiction  in  that  there  is  no  suffi¬ 
cient  allegation  that  there  is  involved  in  this  action  the 
requisite  jurisdictional  amount. 

Third  Defense 

The  Mayflower  Hotel  Stockholders  Protective  Commit¬ 
tee  is  an  unincorporated  association  having  no  capacity 
to  sue  in  its  own  name  in  the  District  of  Columbia,  and 
such  Committee  is  not  and  never  has  been  a  stockholder 
of  the  Mayflower  Hotel  Corporation  and  is  therefore  not 
a  proper  party  plaintiff. 


Fourth  Defense 

Insofar  as  the  amended  complaint  seeks  to  avoid  or 
invalidate  the  transactions  by  which  Hilton  Hotels  Cor¬ 
poration  acquired  the  stock  interest  controlled  by  Donner 
Estates,  Inc.,  (now  The  Donner  Corporation),  and  to 
enjoin  said  Hilton  Hotels  Corporation  from  exercising 
the  prerogatives  of  such  stock  ownership,  this  Conrt  lacks 
jurisdiction  for  the  reason  that  The  Donner  Corporation 
and  the  trustees  who  held  legal  title  to  the  stock  pur¬ 
chased  by  Hilton  are  indispensable  parties  to  this  action 
and  are  not  within  or  subject  to  the  jurisdiction  of  the 
Court 

Fifth  Defense 
I 

Answering  Paragraph  I  of  the  amended  corn- 
1242  plaint,  this  defendant  admits  that  the  individual 
plaintiffs  were  at  the  time  of  the  alleged  grievances 
set  out  in  the  complaint  and  are  now  stockholders  of  the 
Mayflower  Hotel  Corporation.  This  defendant  denies  that 
the  Mayflower  Hotel  Stockholders  Protective  Committee 
is  a  proper  party  plaintiff  and  denies  the  right  of  indi¬ 
vidual  plaintiffs  to  bring  an  action  on  behalf  of  said 
Mayflower  Hotel  Stockholders  Protective  Committee.  This 
defendant  denies  plaintiff’s  asserted  right  to  bring  this 
alleged  action  on  behalf  of  all  others  similarly  situated. 

n 

(1)  Answering  Paragraph  II  of  the  amended  com¬ 
plaint  and  dividing  the  saute  into  numbered  subpara¬ 
graphs,  this  defendant  admits  the  allegations  of  subpara¬ 
graph  (1)  except  the  allegation  that  the  Mayflower  Hotel 
Corporation  was  organized  “for  the  sole  purpose  of  own¬ 
ing  and  operating  the  Mayflower  Hotel”,  which  allega¬ 
tion  is  denied. 
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(2)  This  defendant  denies  that  Hilton  Hotels  Corpo¬ 
ration  is  an  Illinois  corporation,  and  states  that  he  is 
informed  that  it  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware.  Defendant 
admits  that  Hilton  Hotels  Corporation  (hereinafter  re¬ 
ferred  to  as  Hilton)  maintains  its  principal  office  in 
Chicago,  Illinois. 

(3)  This  defendant  asserts  that  Donner  Estates,  Inc., 
a  corporation  organized  under  the  laws  of  the  State  of 
Pennsylvania,  has  changed  its  name  to  The  Donner  Cor¬ 
poration,  and  further  asserts  that  its  principal  office  has 
been  changed  to  1710  Fidelity-Philadelphia  Trust  Build¬ 
ing,  Philadelphia,  Pa. 

(4)  This  defendant  admits  the  allegations  in  subpara¬ 
graph  (4)  except  the  allegation  that  C.  N.  Hilton  is  a 
resident  of  the  State  of  Illinois. 

(5)  As  this  defendant  is  unable  to  determine  the  exact 
time  covered  by  the  alleged  grievances  set  out  in  the 
amended  complaint,  he  admits  only  that  he  has  been  a 
Director  of  Mayflower  Hotel  Corporation  since  its  reor¬ 
ganization  in  1934,  that  he  was  President  of  said  Corpo¬ 
ration  from  March  31,  1945,  to  December  19,  1946,  and 
that  he  is  now  a  Director  and  member  of  the  Executive 

Committee  of  said  Corporation.  Insofar  as  the  al- 
1243  legations  of  subparagraph  (5)  of  Paragraph  II 
exceed  the  above  admissions,  they  are  expressly 
denied. 

(6)  This  defendant  admits  the  allegations  in  subpara¬ 
graph  (6). 

(7)  This  defendant  admits  that  Harry  L.  Ludwig  be¬ 
came  Treasurer  of  Mayflower  Hotel  Corporation  on  or 
about  December  19, 1946,  but  asserts  that  he  has  not  been 
Treasurer  of  Mayflower  since  on  or  about  December  31, 
1948.  Defendant  admits  that  the  said  Ludwig  was,  for  a 
period  of  time,  Treasurer  and  Vice-President  of  Hilton, 
but  defendant  is  informed  that  he  has  not  been  an  officer 
of  Hilton  since  on  or  about  December  31,  1948. 
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(8)  This  defendant  admits  that  Robert  P.  Williford 
is  a  VicePresident  of  Mayflower,  but  defendant  is  in¬ 
formed  that  said  Williford  is  an  Executive  Vice-Presi¬ 
dent  of  Hilton. 

(9)  This  defendant  admits  the  allegations  in  subpara¬ 
graph  (9). 

(10)  This  defendant  denies  the  allegations  in  subpara¬ 
graph  (10)  and  asserts  that  said  Thornton  Raney  was 
Treasurer  and  Assistant  Manager  of  Mayflower  from 
June  1,  1945,  to  April  30,  1947,  at  which  time  he  left  the 
employ  of  Mayflower  Hotel  Corporation. 

(11)  This  defendant  admits  that  Henry  Crown  was  a 
Director  of  both  Hilton  and  Mayflower,  but  states  that 
the  said  Crown  is  not  presently  a  Director  of  Mayflower 
and  has  not  been  since  early  in  the  year  1949. 

(12)  This  defendant  admits  the  allegations  in  sub¬ 
paragraph  (12). 

(13)  This  defendant  admits  that  L.  Boyd  Hatch  was 
at  one  time  a  Director  of  both  Mayflower  and  Hilton,  but 
asserts  that  he  is  not  presently  a  Director  of  said  cor¬ 
porations  and  has  not  been  since  early  in  the  year  1949. 

(14)  As  this  defendant  is  unable  to  determine  the 
exact  time  covered  by  the  alleged  grievances  set  out  in 
the  amended  complaint,  he  admits  only  that  C.  Kenneth 
Baxter  was  elected  to  the  Board  of  Directors  of  Mayflower 
on  January  20,  1938,  that  said  Baxter  is  now  a  Director 
of  Mayflower  and  that  he  is  a  Vice-President  and  Treas¬ 
urer  of  The  Donner  Corporation.  Insofar  as  the  allega¬ 
tions  of  subparagraph  (14)  of  Paragraph  II  exceed  the 
above  admissions,  they  are  expressly  denied. 

(15)  As  this  defendant  is  unable  to  ascertain 
1244  the  exact  time  covered  by  the  alleged  grievances 
set  out  in  the  amended  complaint,  he  admits  only 
that  Robert  V.  Fleming  was  elected  a  Director  of  May¬ 
flower  on  January  23,  1944  and  is  now  a  Director  of  said 
Corporation.  Insofar  as  the  allegations  of  subparagraph 
(15)  exceed  the  above  admissions,  they  are  denied. 
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(16)  This  defendant  admits  the  allegations  in  sub¬ 
paragraph  (16). 

(17)  This  defendant  admits  the  allegations  in  sub¬ 
paragraph  (17). 

(18)  This  defendant  admits  the  allegations  in  sub¬ 
paragraph  (18). 

(19)  This  defendant  admits  the  allegations  in  sub- 
paragraph  (19). 

m 

This  defendant  admits  the  allegations  of  Paragraph  HI 
of  the  amended  complaint,  except  as  follows : 

(1)  This  defendant  does  not  have  detailed  information 
regarding  the  original  cost  of  the  Mayflower  Hotel  or  its 
equipment  and  furnishings.  Defendant  believes  the  alle¬ 
gations  of  Paragraph  HI  as  to  these  matters  are  approxi¬ 
mately  correct 

(2)  This  defendant  denies  that  the  Mayflower  Hotel 
Corporation  was  incorporated  for  the  sole  purpose  of 
owning  and  operating  the  Mayflower  Hotel  in  the  City 
of  Washington,  District  of  Columbia. 

(3)  This  defendant  denies  that  the  Mayflower  Hotel 
Corporation  ceased  to  own  and  operate  the  Mayflower 
Hotel  on  December  18,  1946,  and  asserts  that  said  Cor¬ 
poration  still  owns  and  operates  said  hotel. 

(4)  This  defendant  denies  that  since  the  reorganiza¬ 
tion  of  Mayflower  Hotel  Corporation  in  1934,  said  Cor¬ 
poration  has  continuously  operated  at  a  profit 

(5)  This  defendant  lacks  .knowledge  and  information 
sufficient  to  form  a  belief  as  to  the  allegation  that  for 
“years  the  ratio  of  gross  operating  profits  to  invested 
capital  of  Mayflower  has  been  one  of  the  highest  among 
the  renowned  hotels  of  this  country”,  and  that  “said 
ratio  of  Mayflower  is  higher  than  that  of  the  hotels  in 
the  Hilton  Chain”. 
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IV 

This  defendant  admits  that  prior  to  December  18,  1946, 
Donner  controlled  a  snbstantial  block  of  the  stock 
1245  of  Mayflower  Hotel  Corporation,  which  was  owned 
by  certain  trustees,  and  that  Donner  exercised  the 
lawful  prerogatives  incident  to  snch  control  Defendant 
lacks  knowledge  and  information  sufficient  to  form  a 
belief  as  to  whether  Donner  had  been  considered  the 
holder  of  a  majority  of  the  stock  of  Mayflower.  Defend¬ 
ant  also  lacks  knowledge  and  information  sufficient  to  form 
a  belief  as  to  whether  Donner  permitted  identification  of 
itself  as  controlling  stockholder  of  Mayflower.  Defendant 
admits  that  a  letter  dated  December  18,  1946,  (Plaintiff’s 
Exhibit  4)  was  sent  by  Hilton  to  Mayflower  stockholders 
at  the  request  of  Donner,  and  that  such  letter  designated 
Donner  as  having  controlled  a  block  of  Mayflower  stock. 
Defendant  expressly  denies  that  the  decision  of  the  Board 
of  Directors  of  Mayflower  not  to  declare  dividends  was 
in  pursuance  of  any  scheme  or  conspiracy  to  depress  the 
market  value  of  said  stock.  Defendant  asserts  that  said 
decision  was  made  by  the  Mayflower  Directors  in  the 
exercise  of  sound  business  judgment  and  was  for  the  best 
interests  of  the  corporation  and  its  stockholders.  As  de¬ 
fendant  is  unable  to  determine  what  period  is  referred 
to  in  the  second  paragraph  of  Paragraph  IV  of  the  com¬ 
plaint,  he  asserts  lack  of  knowledge  and  information  suf¬ 
ficient  to  form  a  belief  as  to  the  allegation  that  Donner 
acquired  control  of  more  Mayflower  stock  during  any  par¬ 
ticular  period.  Defendant  expressly  denies  the  further 
allegations  of  Paragraph  IV  that  this  defendant  at  any 
time  was  investment  counsel  for  Donner  and  that  he  has 
violated  his  fiduciary  duties  to  Mayflower  and  its  minority 
stockholders. 

y 

Answering  Paragraph  V  of  the  amended  complaint  this 
defendant  denies  any  conspiracy  among  those  persons 
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named  in  said  paragraph  for  the  effectuation  of  any  of 
the  purposes  set  out  in  subparagraphs  (a),  (b),  and  (c) 
of  Paragraph  V. 

Defendant  answers  the  allegations  of  overt  acts  and 
breaches  of  fiduciary  duties  set  out  in  subparagraphs  (1) 
to  (13)  as  follows: 

(1)  Defendant  admits  that  on  October  22,  1945,  the 
resignation  of  Joseph  P.  Binns  as  a  Director  of  May¬ 
flower,  which  was  tendered  on  June  3,  1942,  when  said 

Binns  entered  military  service,  was  accepted.  Said 
1246  Binns,  shortly  after  leaving  military  service  and 

in  or  about  the  month  of  December,  1945,  became 
General  Manager  of  the  Palmer  House  located  in  Chicago, 
Illinois.  Defendant  is  informed  that  the  Palmer  House 
was  owned  by  the  Palmer  House  Company,  a  Delaware 
corporation,  which  corporation  on  or  about  May  29,  1946, 
consolidated  with  other  corporations  to  form  Hilton  Hotels 
Corporation.  Defendant  further  answering  asserts  that 
when  the  resignation  of  said  Binns  as  a  Director  of  May¬ 
flower  was  accepted  and  when  said  Binns  entered  the  em¬ 
ploy  of  the  Palmer  House  Company,  Hilton  Hotels  Cor¬ 
poration  was  not  in  existence  and  did  not  come  into  exist¬ 
ence  until  on  or  about  May  29,  1946.  Defendant  ex¬ 
pressly  denies  that  the  purpose  of  the  resignation 
of  said  Binns  as  a  Director  of  Mayflower  and  his  sub¬ 
sequent  employment  by  the  Palmer  House  Company  or 
Hilton  Hotels  Corporation  was  to  prepare  for  and  cause 
the  transfer  of  control  of  Mayflower  from  Donner  to 
Hilton. 

(2)  This  defendant  asserts  that  by  letter  dated  May 
27,  1946,  Folger-Nolan,  Inc.,  submitted  to  Mayflower  Hotel 
Corporation  a  proposal  to  purchase  the  Corporation’s 
unsecured  notes  in  the  amount  of  One  Million  Seven  Hun¬ 
dred  Thousand  Dollars  ($1,700,000.00),  and  said  letter 
further  pointed  out  that  a  very  considerable  saving  in 
interest,  as  well  as  other  advantages,  could  be  effected  by 
the  Corporation’s  refinancing  in  the  then  existent  state 
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of  the  market  Defendant  asserts  that  said  proposal  was 
given  carefnl  consideration  by  the  Board  of  Directors  of 
Mayflower  which  accepted  said  proposal  of  Folger-Nolan, 
Inc.  This  defendant  asserts  that  he  abstained  from  par¬ 
ticipating  in  the  deliberations  of  said  Board  in  regard  to 
this  proposal  and  also  abstained  from  voting  thereon. 
This  defendant  admits  that  following  the  lawful  authori¬ 
zation  of  the  Board  of  Directors  of  Mayflower,  as  afore¬ 
said,  and  on  September  5,  1946,  the  mortgage  on  May¬ 
flower  was  paid  off  with  the  proceeds  of  the  sale  of  the 
Mayflower  notes  to  Folger-Nolan,  Inc.  This  defendant 
further  admits  that  on  resale  of  said  Mayflower  notes, 
Folger-Nolan,  Inc.,  realized  a  profit  of  Seventeen  Thou¬ 
sand  Dollars  ($17,000.00),  and  defendant  asserts  that  this 
profit  was  fair  and  reasonable  and  no  greater  in  amount 
than,  but  was  in  line  with,  charges  normally  made  by 
investment  brokers  for  handling  refinancing  transactions 
of  this  character.  Defendant  expressly  denies  all 
1247  imputations  of  wrongdoing  and  all  other  allegations 
of  subparagraph  (2). 

(3)  Defendant  denies  each  and  every  allegation  of 
subparagraph  (3). 

(4)  Defendant  denies  each  and  every  allegation  of 
subparagraph  (4). 

(5)  Defendant  denies  the  allegations  of  subparagraph 
(5)  except  the  allegation  that  in  the  purchase  of  a  con¬ 
trolling  stock  interest  in  Mayflower  by  Hilton,  John  Stew¬ 
art  and  C.  Kenneth  Baxter  participated  as  representa¬ 
tives  of  Donner. 

(6)  This  defendant  admits  that  at  a  special,  not  emer¬ 
gency,  meeting  of  the  Board  of  Directors  of  Mayflower 
on  December  19,  1946,  the  resignations  of  the  officers  and 
directors  named  in  Paragraph  V (6)  of  the  amended  com¬ 
plaint  were  submitted  and  accepted,  and  that  the  other 
persons  named  in  said  paragraph  were  elected  to  fill  the 
vacancies,  as  appears  from  the  minutes  of  said  meeting 
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(Plaintiffs’  Exhibit  3).  Defendant  further  admits  that 
at  the  time  of  this  meeting  the  stock  formerly  controlled 
by  Donner  and  that  previously  owned  by  this  defendant 
were  owned  by  Hilton.  Defendant  expressly  denies  that 
the  by-laws  of  Mayflower  or  the  laws  of  Delaware  under 
which  it  is  incorporated  necessitated  elections  by  the  May¬ 
flower  stockholders  to  fill  the  vacancies  created  by  the 
aforementioned  resignations,  and  defendant  asserts  that  no 
subterfuge  or  circumvention  of  the  rights  of  stockholders 
entered  into  said  elections.  Defendant  further  admits  that 
no  notice  was .  given  to  minority  stockholders  of  these 
changes  of  officers  and  directors  prior  to  the  time  such 
changes  were  made.  Defendant  asserts  that  there  was  no 
requirement  in  law  or  otherwise  that  such  notice  be  given 
the  minority  stockholders,  and  that  the  purchase  by  Hilton 
of  the  Donner  stock  involved  only  the  sale  of  capital  stock 
and  in  no  wise  involved  a  sale  or  purchase  of  the  assets  of 
Mayflower.  This  defendant  denies  that  the  information 
given  by  Hilton  with  respect  to  this  stock  purchase  was 
incomplete. 

(7)  This  defendant  admits  that  on  December  19,  1946, 
he  and  C.  N.  Hilton  publicly  announced  that  the  stock 
previously  controlled  by  Donner  had  been  sold  to  Hilton 
Hotels  Corporation,  and  that  the  stock  purchases  by  Hilton 
made  it  the  controlling  stockholder  of  Mayflower.  De¬ 
fendant  admits  that  subsequently  the  Mayflower  was 

1248  advertised  as  a  Hilton  Hotel.  Defendant  admits 
that  no  notice  of  said  stock  purchases  by  Hilton 
was  given  to  minority  stockholders  prior  to  the  afore¬ 
mentioned  public  announcements,  but  asserts  that  there 
was  no  requirement  in  law  or  otherwise  that  such  notice 
be  given  and  that  the  failure  to  give  prior  notice  is 
wholly  Immaterial  and  of  no  legal  significance. 

(8)  This  defendant  admits  that  a  letter,  dated  De¬ 
cember  18,  1946,  and  mailed  on  December  20,  1946,  on  the 
stationery  of  Hilton  Hotels  Corporation,  and  signed  by 
C.  N.  Hilton,  as  President  of  said  Corporation  was  sent 
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to  the  stockholders  of  Mayflower.  Defendant  admits  that 
said  letter  stated  that  Hilton  had  pnrchased  all  the  stock 
formerly  controlled  by  Donner  at  a  price  of  Thirteen 
Dollars  ($13.00)  per  share,  and  made  the  same  offer  to 
all  other  stockholders  of  Mayflower.  Defendant  expressly 
denies  that  this  letter  misrepresented  the  price  paid  by 
Hilton  for  the  Donner  stock,  or  failed  to  state  the  whole 
transaction  or  was  intended  to  indnce  minority  stockhold¬ 
ers  to  sell  their  stock  at  a  fictitious  price.  Defendant 
asserts  that  none  of  these  plaintiffs  have  ever  sold  their 
stock  in  Mayflower,  and  none  of  them  relied  on  said  letter 
to  their  detriment  or  otherwise. 

(9)  This  defendant  admits  that  at  a  meeting  of  the 
Board  of  Directors  of  Mayflower  on  December  19,  1946, 
announcement  was  made  that  a  management  contract  with 
Holton  would  be  drafted  for  consideration  at  some  subse¬ 
quent  meeting.  Defendant  further  admits  that  upon  elec¬ 
tion  of  the  new  officers  and  directors  incident  to  the 
change  of  control  on  December  19,  1946,  the  said  officers 
and  directors  immediately  exercised  the  active  manage¬ 
ment  of  the  hotel.  Defendant  lacks  knowledge  and  in¬ 
formation  sufficient  to  form  a  belief  as  to  all  other  alle¬ 
gations  of  subparagraph  (9)  of  Paragraph  V  of  -the 
amended  complaint. 

(10)  This  defendant  asserts  that  a  proposed  form  for 
a  management  contract  was  presented  to  Mayflower  Hotel 
Corporation  by  Hilton.  Such  proposed  draft  was  studied 
by  the  attorneys  for  Mayflower  and  numerous  modifica¬ 
tions  suggested  by  them  and  accepted  by  Hilton.  De¬ 
fendant  further  asserts  that  other  modifications  were 
made  at  the  instance  of  the  Mayflower  directors  when 

the  proposed  contract  was  considered  by  them.  De- 
1249  fendant  admits  that  the  final  contract  resulting  from 

these  negotiations N  and  modifications,  and  attached 
to  the  complaint  as  plaintiffs’  Exhibit  5,  was  approved  by 
the  Board  of  Directors  of  Mayflower  on  January  27, 1947, 
after  careful  consideration  of  its  merits.  Defendant  ad- 


mits  that  C.  N.  Hilton  abstained  from  voting  on  said  man¬ 
agement  contract,  and  that  he,  Robert  V.  Fleming  and  C. 
Kenneth  Baxter  were  the  directors  voting  for  approval. 
Defendant  denies  that  Hilton  assumed  active  management 
of  the  internal  affairs  of  Mayflower  on  December  19,  1946, 
and  farther  denies  that  the  adoption  of  the  management 
contract  was  a  mere  formality. 

(11)  This  defendant  admits  the  allegations  of  sub- 
paragraph  (11). 

(12)  This  defendant  denies  each  and  every  allegation 
of  subparagraph  (12). 

(13)  This  defendant  admits  that  Hilton  secured  con¬ 
trol  of  Mayflower  Hotel  Corporation  by  the  purchase  of 
a  majority  of  its  stock.  Defendant  denies  all  other  alle¬ 
gations  of  subparagraph  (13). 

/ 

VI 

Answering  Paragraph  VT  of  the  amended  complaint, 
this  defendant  denies  that  the  management  contract  en¬ 
tered  into  by  Mayflower  and  Hilton  constituted  an  overt 
act  of  conspiracy  or  fraud  and  also  denies  that  the  said 
contract  is  “fraudulent  in  itself”.  Defendant  further 
answering  states  that  the  terms  and  provisions  of  the 
said  contract  are  as  set  out  in  Exhibit  5  attached  to  the 
complaint  and  by  reference  made  a  part  thereof;  and  the 
defendant  further  answering,  denies  the  allegations,  con¬ 
clusions,  charges,  and  inferences  in  subparagraphs  (1), 
(2),  (3),  (4),  (5),  (6),  and  (7)  of  Paragraph  VI  of  the 
amended  complaint  regarding  such  management  contract 
Defendant  further  answering  asserts  that  the  question  as 
to  whether  there  was  to  be  a  management  contract  be¬ 
tween  Mayflower  and  Hilton  was  one  involving  the  man¬ 
agement  of  the  internal  affairs  of  Mayflower  and  was  a 
question  calling  for  the  exercise  of  discretion  and  judg¬ 
ment  by  the  Mayflower  Board  of  Directors;  that  said 
Board  of  Directors,  by  its  action,  concluded  that  the  said 
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management  contract  was  beneficial  to  Mayflower  and  that 
the  terms  and  provisions  of  said  contract  were  fair  and 
equitable.  Defendant  further  asserts  that  the  experience 
under  said  contract  has  justified  the  discretion  exer- 
1250  cised  by  the  Board  in  favor  of  such  contract 

vn 

This  defendant  denies  each  and  every  allegation  of 
Paragraph  VII. 

vm 

This  defendant  admits  that  the  letter  referred  to  in 
Paragraph  VIII  of  the  amended  complaint  was  sent  to 
and  received  by  him,  and  that  some  of  plaintiffs  ’  attor¬ 
neys  have  conferred  with  him,  Joseph  P.  Binns  and  at¬ 
torneys  for  Mayflower  Hotel  Corporation  with  reference 
to  their  alleged  grievances.  Defendant  further  admits 
that  no  action  has  been  taken  by  him  or  Mayflower  be¬ 
cause  such  claims  are  entirely  unfounded  in  fact  or  law. 
Defendant  denies  all  other  allegations  of  Paragraph  VUE 
of  the  amended  complaint  relating  to  the  alleged  wrong¬ 
doing  of  Mayflower’s  officers  and  directors.  Defendant 
further  denies  that  Mayflower  has  suffered  any  injury, 
continuing,  irreparable  or  otherwise  from  the  acts  plain¬ 
tiffs  allege  as  wrongs. 

IX 

Every  allegation  of  the  amended  complaint  not  expressly 
denied,  or  denied  by  reason  of  an  assertion  that  this 
defendant  lacks  knowledge  and  information  sufficient  to 
form  a  belief,  or  admitted,  is  hereby  denied. 

Sixth  Defense 

This  defendant  asserts  that  the  amended  complaint  asks 
this  Court  to  exercise  jurisdiction  over  the  internal  af¬ 
fairs  of  Mayflower  Hotel  Corporation,  and  since  said 


119 


Corporation  is  organized  and  exists  under  the  laws  of 
the  State  of  Delaware,  defendant  denies  this  Court’s  jur¬ 
isdiction  in  the  matter. 

HOGAN  &  HABTSON 
By  /s/  Nelson  T.  Hartson 
/s/  Edmund  L.  Jones 
/s/  Howard  Boyd 

Attorneys  for  Defendant, 

John  Clifford  Folger, 

810  Colorado  Building, 
Washington,  D.  C. 

•  •  •  • 

1252  Filed  May  24  1949  Harry  M.  Hull,  Clerk 

Answer  of  Defendant  John  Stewart 
First  Defense 

The  complaint  fails  to  state  a  cause  of  action  upon 
which  relief  may  be  granted. 

Second  Defense 

This  court  lacks  jurisdiction  in  that  there  is  no  suffi¬ 
cient  allegation  that  there  is  involved  in  this  action  the 
requisite  jurisdictional  amount. 

Third  Defense 

The  Mayflower  Hotel  Stockholders  Protective  Commit¬ 
tee  is  an  unincorporated  association  having  no  capacity 
to  sue  in  its  own  name  in  the  District  of  Columbia,  and 
such  Committee  is  not  and  never  has  been  a  stockholder 
of  Mayflower  Hotel  Corporation  and  is  not,  therefore,  a 
proper  party  plaintiff. 
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Fourth  Defense 

Insofar  as  the  complaint  seeks  to  avoid  or  invalidate 
the  transactions  by  which  Hilton  Hotels  Corporation  ac- 
qnired  the  stock  controlled  by  Donner  Estates,  Inc.  (now 
The  Donner  Corporation),  and  to  enjoin  said  Hilton 
Hotels  Corporation  from  exercising  the  prerogatives  of 
such  stock  ownrship,  this  court  lacks  jurisdiction  for  the 
reason  that  The  Donner  Corporation  and  the  trustees  who 
held  legal  title  to  the  stock  purchased  by  Hilton  are  in¬ 
dispensable  parties  to  this  action  and  are  not  within  the 
jurisdiction  of  the  court. 

Fifth  Defense 

I 

Answering  Paragraph  I  of  the  amended  complaint,  this 
defendant  admits  that  the  individual  plaintiffs  were 
1253  at  the  time  of  the  alleged  grievances  set  out  in  the 
complaint  and  are  now  stockholders  of  Mayflower 
Hotel  Corporation.  This  defendant  denies  that  the  May¬ 
flower  Hotel  Stockholders  Protective  Committee  is  a 
proper  party  plaintiff  and  denies  the  right  of  individual 
plaintiffs  to  bring  an  action  on  behalf  of  said  Mayflower 
Hotel  Stockholders  Protective  Committee.  This  defend¬ 
ant  asserts  that  plaintiffs  have  not  set  forth  that  there 
is  involved  in  this  action  the  requisite  jurisdictional  amount 
to  give  this  court  jurisdiction.  Defendant  denies  plain¬ 
tiffs’  asserted  right  to  bring  this  alleged  action  on  behalf 
of  all  others  similarly  situated. 

n 

(1)  Answering  Paragraph  II  of  the  amended  com¬ 
plaint  and  dividing  the  same  into  numbered  sub-para¬ 
graphs,  this  defendant  admits  the  allegations  of  sub-para¬ 
graph  (1)  except  the  allegation  that  the  Mayflower  Hotel 
Corporation  was  organized  “for  the  sole  purpose  of  own- 
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ing  and  operating  the  Mayflower  Hotel”,  which  allega¬ 
tion  is  denied. 

(2)  This  defendant  denies  that  Hilton  Hotels  Corpo¬ 
ration  is  an  Illinois  corporation  and  asserts  that  it  is  a 
corporation  organized  and  existing  under  the  laws  of  the 
State  of  Delaware.  Defendant  admits  that  Hilton  Hotels 
Corporation  (hereinafter  referred  to  as  Hilton)  main¬ 
tains  its  principal  office  in  Chicago,  Illinois. 

(3)  Defendant  asserts  that  Donner  Estates,  Inc.,  a 
corporation  organized  nnder  the  laws  of  the  State  of 
Pennsylvania,  has  changed  its  name  to  the  Donner  Cor¬ 
poration  and  further  asserts  that  its  principal  office  has 
been  changed  to  1710  Fidelity-Philadelphia  Trust  Build¬ 
ing,  Philadelphia,  Pennsylvania. 

(4)  This  defendant  admits  the  allegations  in  sub-para- 
graph  (4)  except  the  allegation  that  C.  N.  Hilton  is  a 
resident  of  the  State  of  Illinois,  which  allegation  is  denied. 

(5)  As  this  defendant  is  unable  to  determine  the  exact 
time  covered  by  the  alleged  grievances  set  out  in  the 
amended  complaint,  he  admits  only  that  John  Clifford 
Folger  has  been  a  director  of  Mayflower  since  its  reor¬ 
ganization  in  1934,  that  said  Folger  was  President  of 
Mayflower  from  May  31,  1945,  to  December  19,  1946,  and 
that  said  Folger  is  now  a  director  and  member  of  the 

Executive  Committee  of  Mayflower.  Insofar  as 
1254  the  allegations  of  said  sub-paragraph  (5)  of  Para¬ 
graph  II  exceed  the  above  admissions,  they  are  ex¬ 
pressly  denied. 

(6)  This  defendant  admits  the  allegations  in  sub-para- 
graph  (6). 

(7)  This  defendant  admits  that  Harry  L.  Ludwig  be¬ 
came  Treasurer  of  Mayflower  Hotel  Corporation  on  or 
about  December  19,  1946,  but  defendant  is  informed  that 
said  Ludwig  had  not  been  Treasurer  of  Mayflower  since 
on  or  about  December  31,  1948.  Defendant  admits  that 
the  said  Ludwig  was,  for  a  period  of  time.  Treasurer  and 
Vice-President  of  Hilton,  but  defendant  is  informed  that 
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he  has  not  been  an  officer  of  Hilton  since  on  or  about 
December  31, 1948. 

(8)  Defendant  admits  that  Robert  P.  Williford  is  a 
Vice-President  of  Mayflower,  but  defendant  is  informed 
that  the  said  Williford  is  an  Executive  Vice-President  of 
Hilton. 

(9)  Defendant  admits  the  allegations  of  sub-para¬ 
graph  (9). 

(10)  Defendant  denies  the  allegations  of  sub-para- 
graph  (10)  and  asserts  that  Thornton  Raney  was  Treas¬ 
urer  and  Assistant  Manager  of  Mayflower  from  June  1, 
1945,  to  April  30,  1947,  at  which  time  he  left  the  employ 
of  Mayflower  Hotel  Corporation. 

(11)  Defendant  admits  that  Henry  Crown  was  a  direc¬ 
tor  of  both  Hilton  and  Mayflower,  but  defendant  is  in¬ 
formed  that  the  said  Crown  is  not  presently  a  director 
of  Mayflower  and  has  not  been  since  early  in  the  year 
1949. 

(12)  Defendant  admits  the  allegations  in  sub-para¬ 
graph  (12). 

(13)  Defendant  admits  that  L.  Boyd  Hatch  was  at  one 
time  a  director  of  both  Mayflower  and  Hilton,  but  de¬ 
fendant  is  informed  that  said  Hatch  is  not  presently  a 
director  of  said  corporations  and  has  not  been  since  early 
in  the  year  1949. 

(14)  As  this  defendant  is  unable  to  determine  the 
exact  time  covered  by  the  alleged  grievances  set  out  in 
the  amended  complaint,  he  admits  only  that  C.  Kenneth 
Baxter  was  elected  to  the  Board  of  Directors  of  Mayflower 
on  January  20,  1938,  and  that  said  Baxter  is  now  a  direc¬ 
tor  of  Mayflower  and  is  Vice-President  and  Treasurer  of 
the  Donner  Corporation.  Insofar  as  the  allegations  of 
sub-paragraph  (14)  of  Paragraph  II  exceed  the  above 

admissions,  they  are  expressly  denied. 

1255  (15)  As  this  defendant  is  unable  to  ascertain 

the  exact  time  covered  by  the  alleged  grievances 
set  out  in  the  amended  complaint,  he  admits  only  that 
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Robert  V.  Fleming  was  elected  a  director  of  Mayflower 
on  January  21,  1944,  and  that  said  Fleming  is  now  a 
director  of  Mayflower.  Insofar  as  the  allegations  of  sub- 
paragraph  (15)  exceed  the  above  admissions,  they  are 
denied. 

(16)  Defendant  admits  the  allegations  in  sub-para¬ 
graph  (16). 

(17)  Defendant  admits  the  allegations  in  sub-para¬ 
graph  (17). 

(18)  Defendant  admits  the  allegations  in  sub-para- 
graph  (18). 

(19)  Defendant  admits  the  allegations  in  sub-para¬ 
graph  (19). 

m 

This  defendant  admits  the  allegations  of  Paragraph  UL 
of  the  amended  complaint,  except  as  follows : 

(1)  This  defendant  does  not  have  detailed  informa¬ 
tion  regarding  the  original  cost  of  the  Mayflower  Hotel 
or  its  equipment  or  furnishings.  Defendant  believes  that 
the  allegations  of  Paragraph  HE  as  to  these  matters  are 
approximately  correct 

(2)  This  defendant  denies  that  the  Mayflower  Hotel 
Corporation  was  incorporated  for  the  sole  purpose  of 
owning  and  operating  the  Mayflower  Hotel  in  the  City 
of  Washington,  District  of  Columbia. 

(3)  This  defendant  denies  that  the  Mayflower  Hotel 
Corporation  ceased  to  own  and  operate  the  Mayflower 
Hotel  on  December  18,  1946,  and  asserts  on  information 
and  belief  that  the  Mayflower  Hotel  Corporation  still 
owns  and  operates  said  hotel. 

(4)  On  information  and  belief,  this  defendant  denies 
that  the  Mayflower  Hotel  Corporation  has  continuously 
operated  at  a  profit  since  its  reorganization  in  1934. 

(5)  This  defendant  lacks  knowledge  and  information 
sufficient  to  form  a  belief  as  to  the  allegation  that  for 
“years  the  ratio  of  the  gross  operating  profits  to  invested 
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capital  of  Mayflower  lias  been  one  of  the  highest  among 
the  renowned  hotels  in  this  country”,  and  that  “said 
ratio  of  Mayflower  is  higher  than  that  of  the  hotels  in 
the  Hilton  chain”. 

1256  IV 

This  defendant  admits  that  prior  to  December 
18,  1946,  Donner  controlled  a  substantial  block  of  the 
stock  of  Mayflower  Hotel  Corporation,  which  stock  was 
owned  by  certain  trustees,  and  that  Donner  exercised  the 
lawful  prerogatives  incident  to  such  control.  This  de¬ 
fendant  lacks  knowledge  and  information  sufficient  to  form 
a  belief  as  to  whether  Donner  had  been  considered  the 
holder  of  a  majority  of  the  stock  of  Mayflower.  This 
defendant  admits  that  a  letter  dated  December  18,  1946, 
(plaintiff’s  Exhibit  4),  was  sent  by  Hilton  to  Mayflower 
stockholders  at  the  request  of  Donner,  and  that  such  letter 
designated  Donner  as  having  controlled  a  block  of  the 
stock  of  Mayflower.  Defendant  expressly  denies  that  the 
decision  of  the  Board  of  Directors  of  Mayflower  not  to 
declare  dividends  on  the  common  stock  was  in  pursuance 
of  any  scheme  or  conspiracy  to  depress  the  market  value 
of  said  stock.  Defendant  asserts  that  said  decision  was 
made  by  the  Board  of  Directors  in  the  exercise  of  sound 
business  judgment  and  was  for  the  best  interests  of  the 
corporation  and  its  stockholders.  As  this  defendant  is 
unable  to  determine  what  period  is  referred  to  in  the 
second  paragraph  of  Paragraph  IV  of  the  complaint,  he 
asserts  lack  of  knowledge  and  information  sufficient  to 
form  a  belief  as  to  the  allegations  that  Donner  acquired  con¬ 
trol  of  more  Mayflower  stock  during  any  particular  period. 
This  defendant  expressly  denies  the  further  allegations 
of  Paragraph  IV  that  John  C.  Folger  at  any  time  was 
investment  counsel  for  Donner,  and  that  said  Folger  has 
violated  his  fiduciary  duties  to  Mayflower  Hotel  Corpo¬ 
ration  and  its  minority  stockholders. 
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y 

Answering  Paragraph  V  of  the  amended  complaint,  this 
defendant  denies  any  conspiracy  among  those  persons 
named  in  said  paragraph  for  the  effectuation  of  any  of 
the  purposes  set  out  in  sub-paragraphs  (a),  (b)  and  (c) 
of  Paragraph  V. 

This  defendant  answers  the  allegations  of  overt  acts 
and  breaches  of  fiduciary  duties  set  out  in  paragraphs 
(1)  to  (13)  as  follows: 

(1)  This  defendant  admits  that  on  October  22, 
1257  1945,  the  resignation  of  Joseph  P.  .Binns  as  a  direc¬ 
tor  of  Mayflower,  which  was  tendered  on  June  3, 
1942,  when  said  Binns  entered  military  service,  was  ac¬ 
cepted.  On  information  and  belief,  this  defendant  asserts 
that  said  Binns,  shortly  after  leaving  military  service  and 
in  or  about  the  month  of  December,  1945,  became  General 
Manager  of  Palmer  House  located  in  Chicago,  Illinois. 
Defendant  is  informed  that  the  Palmer  House  was  owned 
by  Palmer  House  Company,  a  Delaware  corporation,  which 
corporation  on  or  about  May  29,  1946,  consolidated  with 
other  corporations  to  form  Hilton  Hotels  Corporation. 
This  defendant  further  answering  asserts  that  when  the 
resignation  of  said  Binns  as  a  director  of  Mayflower  was 
accepted  and  when  said  Binns  entered  the  employ  of  Pal¬ 
mer  House  Company,  Hilton  Hotels  Corporation  was  not 
in  existence  and  did  not  come  into  existence  until  on  or 
about  May  29,  1946.  Defendant  denies  that  the  purpose 
of  the  resignation  of  said  Binns  as  a  director  of  May¬ 
flower  and  his  subsequent  employment  by  Palmer  House 
Company  or  Hilton  Hotels  Corporation  was  to  prepare 
for  and  cause  the  transfer  of  control  of  Mayflower  Hotel 
Corporation  from  Donner  to  Hilton. 

(2)  This  defendant  admits  that  on  September  5,  1946, 
after  lawful  authorization  by  the  Board  of  Directors  of 
Mayflower,  the  mortgage  on  Mayflower  was  paid  off  by 
the  sale  of  Mayflower’s  unsecured  notes  in  the  amount  of 
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One  Million  Seven  Hundred  Thousand  Dollars  ($1,700,- 
‘  000.00)  to  Folger-Nolan,  Inc.,  and  that  on  the  resale  of 
said  notes,  Folger-Nolan,  Inc.,  realized  a  profit  of  Seven¬ 
teen  Thousand  Dollars  ($17,000.00).  Defendant  asserts 
that  this  refinancing  was  highly  beneficial  and  advantag¬ 
eous  to  the  corporation.  All  other  allegations  and  impu¬ 
tations  of  wrong-doing  from  the  above-admitted  facts  are 
expressly  denied. 

(3)  This  defendant  denies  each  and  every  allegation 
of  sub-paragraph  (3). 

(4)  This  defendant  denies  each  and  every  allegation 
of  sub-paragraph  (4). 

(5)  This  defendant  denies  the  allegations  of  sub-para¬ 
graph  (5),  except  the  allegation  that  in  the  purchase  of 
a  controlling  stock  interest  in  Mayflower  by  Hilton, 

he  and  C.  Kenneth  Baxter  participated  as  repre- 
1258  sentatives-  of  Donner. 

(6)  This  defendant  admits  that  at  a  special,  not 
emergency,  meeting  of  the  Board  of  Directors  of  May¬ 
flower  on  December  19,  1946,  the  resignations  of  the  offi¬ 
cers  and  directors  named  in  Paragraph  V  (6)  of  the 
amended  complaint  were  submitted  and  accepted,  and  that 
the  other  persons  named  in  said  paragraph  were  elected 
to  fill  the  vacancies,  as  appears  from  the  Minutes  of  such 
meeting  attached  to  the  amended  complaint  as  plaintiff’s 
Exhibit  3.  Defendant  further  admits  that  at  the  time  of 
this  meeting  the  former  Donner  and  Folger  stock  was 
owned  by  Hilton  Hotels  Corporation.  Defendant  ex¬ 
pressly  denies  that  the  By-Laws  of  Mayflower  or  the  laws 
of  Delaware,  under  which  Mayflower  is  incorporated,  ne¬ 
cessitated  elections  by  the  stockholders  to  fill  the  va¬ 
cancies  created  by  the  aforementioned  resignations,  and 
defendant  asserts  that  no  subterfuge  or  circumvention 
of  the  rights  of  stockholders  entered  into  said  elections. 
Defendant  further  admits  that  no  notice  was  given  to  mi¬ 
nority  stockholders  of  these  changes  of  officers  and  di- 
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rectors  until  such  changes  had  occurred.  Defendant  as¬ 
serts  that  there  was  no  requirement,  in  law  or  otherwise, 
that  such  notice  be  given  to  the  minority  stockholders,  and 
that  the  purchase  by  Hilton  of  the  stock  controlled  by 
Donner  involved  only  the  sale  of  capital  stock  and  in  no 
wise  involved  the  sale  or  purchase  of  assets  of  Mayflower. 
This  defendant  denies  that  the  information  given  by  Hil¬ 
ton  with  respect  to  this  stock  purchase  was  incomplete. 

(7)  This  defendant  admits  that  on  December  19,  1946, 
John  C.  Folger,  President  of  Mayflower,  and  C.  N.  Hilton 
publicly  announced  that  the  stock  previously  controlled 
by  Donner  had  been  sold  to  Hilton,  and  that  the  stock 
purchases  by  Hilton  would  make  it  the  controlling  stock¬ 
holder  of  Mayflower.  This  defendant  admits  that  subse¬ 
quently  the  Mayflower  was  advertised  as  a  Hilton  Hotel 
Defendant  admits  that  no  notice  of  said  stock  purchases 
by  Hilton  was  given  to  minority  stockholders  prior  to 
the  aforementioned  public  announcements,  but  asserts  that 
there  was  no  requirement,  in  law  or  otherwise,  that  such 
notice  be  given  to  the  minority  stockholders,  and  that  the 
failure  to  give  prior  notice  is  immaterial  and  of  no  legal 
significance. 

(8)  This  defendant  admits  that  a  letter,  dated 
1259  December  18,  1946,  and  mailed  on  December  20, 
1946,  on  the  stationery  of  Hilton  Hotels  Corpora¬ 
tion,  and  signed  by  C.  N.  Hilton,  as  President  of  said 
corporation,  was  sent  to  the  stockholders  of  Mayflower. 
Defendant  admits  that  said  letter  stated  that  Hilton  had 
purchased  all  the  stock  formerly  controlled  by  Donner 
at  a  price  of  Thirteen  Dollars  ($13.00)  per  share,  and 
made  the  same  offer  to  all  other  stockholders  of  Mayflower. 
Defendant  expressly  denies  that  this  letter  misrepresented 
the  price  paid  by  Hilton  for  the  Donner  stock,  or  failed 
to  state  the  whole  transaction,  or  was  intended  to  induce 
minority  stockholders  to  sell  their  stock  at  a  fictitious 
price.  On  information  and  belief,  this  defendant  asserts 
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that  none  of  these  plaintiffs  have  ever  sold  their  stock  in 
Mayflower,  and  none  of  them  relied  on  said  letter  to 
their  detriment  or  otherwise. 

(9)  This  defendant  admits  that  at  a  meeting  of  the 
Board  of  Directors  of  Mayflower  on  December  19,  1946, 
announcement  was  made  that  a  management  contract  with 
Hilton  would  be  drafted  for  consideration  at  some  subse¬ 
quent  meeting.  Defendant  further  admits  that  upon  elec¬ 
tion  of  new  officers  and  directors  incident  to  the  change 
of  control  on  December  19, 1946,  the  said  officers  and  direc¬ 
tors  immediately  exercised  the  active  management  of  the 
hotel  Defendant  admits  that,  prior  to  the  purchase  of 
the  controlling  stock  interest  by  Hilton,  Donner  agreed 
to  secure  the  resignations  of  the  Donner  representatives 
on  the  Mayflower  Board  and  their  replacement  by  Hilton 
representatives. 

(10)  Defendant  lacks  knowledge  and  information  suffi¬ 
cient  to  form  a  belief  as  to  the  allegations  in  sub-para¬ 
graph  (10),  which  relate  to  transactions  occurring  after 
defendant’s  connection  with  Mayflower  had  been  termi¬ 
nated. 

(11)  Defendant  lacks  knowledge  and  information  suf¬ 
ficient  to  form  a  belief  as  to  the  allegations  of  sub-para- 
graph  (11). 

(12)  Defendant  lacks  knowledge  and  information  suf¬ 
ficient  to  form  a  belief  as  to  the  allegations  of  sub-para¬ 
graph  (12). 

(13)  Defendant  admits  that  Hilton  secured  control 
of  Mayflower  Hotel  Corporation  by  the  purchase  of  a 
majority  of  its  stock.  Defendant  denies  all  other  allega¬ 
tions  of  sub-paragraph  (13). 

VI 

This  defendant  lacks  knowledge  and  information 
1260  sufficient  to  form  a  belief  and  therefore  denies  each 
and  every  allegation  of  Paragraph  VL 


129 


vn 

This  defendant  denies  each  and  every  allegation  of 
Paragraph  VIL 

vin 

This  defendant  admits  that  the  letter  referred  to  in 
Paragraph  VIII  was  sent  to  and  received  by  John  C. 
Folger,  and  that  some  of  plaintiffs’  attorneys  have  con¬ 
ferred  with  Joseph  P.  Binns,  John  C.  Folger,  and  the 
attorneys  for  Mayflower,  in  regard  to  their  alleged  griev¬ 
ances.  This  defendant  admits  that  no  action  has  been 
taken  because  said  claims  and  grievances  are  entirely 
unfounded  in  law  or  fact.  Defendant  denies  all  other  al¬ 
legations  of  Paragraph  VIll  of  the  amended  complaint 

IX 

Every  allegation  of  the  amended  complaint  not  herein¬ 
above  denied  or  admitted  is  expressly  denied. 

Sixth  Defense 

This  defendant  asserts  that  the  amended  complaint  asks 
this  court  to  exercise  jurisdiction  over  the  internal  affairs 
of  Mayflower  Hotel  Corporation,  and  since  said  corpora¬ 
tion  is  organized  and  exists  under  the  laws  of  the  State 
of  Delaware,  defendant  denies  this  court’s  jurisdiction  - 
in  the  matter. 

HOGAN  &  HARTSON 
By  /s/  Nelson  T.  Hartson 
/s/  Edmund  L.  Jones 
/s/  Howard  Boyd 

Attorneys  for  Defendant 
John  Stewart, 

810  Colorado  Building, 
Washington,  D.  C. 
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1262  Filed  May  24  1949  Harry  M.  Hull,  Clerk 

Answer  of  Defendant  Thornton  Raney 
First  Defense 

The  complaint  fails  to  state  a  cause  of  action  upon 
which  relief  may  he  granted. 

Second  Defense 

This  court  lacks  jurisdiction  in  that  there  is  no  suffi¬ 
cient  allegation  that  there  is  involved  in  this  action  the 
requisite  jurisdictional  amount 

Third  Defense 

The  Mayflower  Hotel  Stockholders  Protective  Commit¬ 
tee  is  an  unincorporated  association  having  no  capacity 
to  sue  in  its  own  name  in  the  District  of  Columbia,  and 
such  committee  is  not  and  never  has  been  a  stockholder 
of  Mayflower  Hotel  Corporation  and  is  not,  therefore,  a 
proper  party  plaintiff. 

Fourth  Defense 

Insofar  as  the  complaint  seeks  to  void  or  invalidate  the 
transactions  by  which  Hilton  Hotels  Corporation  acquired 
the  stock  controlled  by  Donner  Estates,  Inc.  (now  He 
Donner  Corporation),  and  to  enjoin  said  Hilton  Hotels 
Corporation  from  exercising  the  prerogatives  of  such 
stock  ownership,  this  court  lacks  jurisdiction  for  the  rea¬ 
son  that  The  Donner  Corporation  and  the  trustees  who 
held  legal  title  to  the  stock  purchased  by  Hilton  are  in¬ 
dispensable  parties  to  this  action  and  are  not  within  or 
subject  to  the  jurisdiction  of  the  court 
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Fifth  Defense 
I 

Answering  Paragraph  I  of  the  amended  corn- 
1263  plaint,  this  defendant  admits  that  the  individual 
plaintiffs  were  at  the  time  of  the  alleged  grievances 
set  ont  in  the  complaint  and  are  now  stockholders  of  May¬ 
flower  Hotel  Corporation.  This  defendant  denies  that 
the  Mayflower  Hotel  Stockholders  Protective  Committee 
is  a  proper  party  plaintiff  and  denies  the  right  of  indi¬ 
vidual  plaintiffs  to  bring  an  action  on  behalf  of  said  May¬ 
flower  Hotel  Stockholders  Protective  Committee.  Defend¬ 
ant  denies  plaintiffs’  asserted  right  to  bring  this  action 
on  behalf  of  all  others  similarly  situated. 

n 

(1)  Answering  paragraph  IE  of  the  amended  complaint 
and  dividing  the  same  into  a  number  of  sub-paragraphs, 
this  defendant  admits  the  allegations  of  sub-paragraph 
(1)  except  the  allegation  that  the  Mayflower  Hotel  Cor¬ 
poration  was  organized  “for  the  sole  purpose  of  owning 
and  operating  the  Mayflower  Hotel”,  which  allegation  is 
denied. 

(2)  This  defendant  denies  that  Hilton  Hotels  Corpo¬ 
ration  is  an  Illinois  corporation,  and  states  that  he  is 
informed  that  it  is  a  corporation  existing  under  the  laws 
of  the  State  of  Delaware.  Defendant  admits  that  Hilton 
Hotels  Corporation  (hereinafter  referred  to  as  “Hilton”) 
maintains  its  principal  office  in  Chicago,  Illinois. 

(3)  This  defendant  is  informed  that  Donner  Estates, 
Inc.,  a  corporation  organized  under  the  laws  of  the  State 
of  Pennsylvania,  has  changed  its  name  to  The  Donner 
Corporation,  and  that  said  corporation’s  principal  office 
has  been  changed  to  1710  Pidelity-Philadelphia  Trust 
Building,  Philadelphia,  Pennsylvania. 

(4)  This  defendant  admits  the  allegations  of  sub-para- 
graph  (4)  except  the  allegation  that  Conrad  N.  Hilton 
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is  a  resident  of  the  State  of  Illinois,  which  allegation,  on 
information  and  belief,  is  denied. 

(5)  As  this  defendant  is  unable  to  determine  the  exact 
time  covered  by  the  alleged  grievances  set  out  in  the 
amended  complaint,  he  admits  only  that  John  Clifford 
Folger  has  been  a  director  of  Mayflower  since,  its  reor¬ 
ganization  in  1934,  and  that  said  Folger  was  President 
of  Mayflower  from  May  31,  1945,  to  December  19,  1946, 
and  that  said  Folger  is  now  a  director  and  member  of  the 

Executive  Committee  of  Mayflower.  Insofar  as  the 
1264  allegations  of  said  sub-paragraph  (5)  of  Paragraph 
II  exceed  the  above  admissions,  they  are  expressly 
denied. 

(6)  This  defendant  admits  the  allegations  of  sub-para¬ 
graph  (6). 

(7)  This  defendant  admits  that  Harry  L.  Ludwig  be¬ 
came  Treasurer  of  Mayflower  Hotel  Corporation  on  or 
about  December  19,  1946,  but  this  defendant  is  informed 
that  said  Ludwig  has  not  been  Treasurer  of  Mayflower 
since  on  or  about  December  31,  1948.  Defendant  admits 
that  the  said  Ludwig  was,  for  a  period  of  time,  Treasurer 
and  Vice-President  of  Hilton,  but  defendant  is  informed 
that  he  has  not  been  an  officer  of  Hilton  since  on  or 
about  December  31,  1948. 

(8)  This  defendant  admits  that  Bobert  P.  Williford 
is  a  Vice-President  of  Mayflower,  but  defendant  is  in¬ 
formed  that  said  Williford  is  an  Executive  Vice-President 
of  Hilton. 

(9)  This  defendant  admits  the  allegations  of  sub-para¬ 
graph  (9). 

(10)  This  defendant  denies  the  allegations  of  sub- 
paragraph  (10)  and  asserts  that  he  was  Treasurer  and 
Assistant  Manager  of  Mayflower  from  June  1,  1945,  to 
April  30,  1947,  at  which  time  he  left  the  employ  of  May¬ 
flower  Hotel  Corporation. 

(11)  This  defendant  admits  that  Henry  Crown  was  a 
Director  of  both  Hilton  and  Mayflower,  but  defendant  is 


presently  a  Director 


informed  that  the  said  Crown  is  not 
of  Mayflower  and  has  not  been  since  early  in  the  year 
1949. 

(12)  This  defendant  admits  the  allegations  of  sub- 
paragraph  (12). 

(13)  This  defendant  admits  that  L.  Boyd  Hatch  was 
at  one  time  a  Director  of  both  Mayflower  and  Hilton,  but 
defendant  is  informed  that  the  said  Hatch  is  not  pres¬ 
ently  a  Director  of  said  corporations  and  has  not  been 
since  early  in  the  year  1949. 

(14)  As  this  defendant  is  unable  to  determine  the 
exact  time  covered  by  the  alleged  grievances  set  out  in 
the  amended  complaint,  he  admits  only  that  C.  Kenneth 
Baxter  was  elected  to  the  Board  of  Directors  of  May¬ 
flower  on  January  20,  1938,  and  that  the  said  Baxter  is 
now  a  Director  of  Mayflower  and  is  Vice-President  and 
Treasurer  of  The  Donner  Corporation.  Insofar  as  the 

allegations  of  sub-paragraph  (14)  of  Paragraph  II 
1265  exceed  the  above  admissions,  they  are  expressly 
denied. 

(15)  As  this  defendant  is  unable  to  ascertain  the  exact 
time  covered  by  the  alleged  grievances  set  out  in  sub- 
paragraph  (15),  he  admits  only  that  Robert  V.  Fleming 
was  elected  a  Director  of  Mayflower  on  January  21, 1944 
and  that  said  Fleming  is  now  a  Director  of  Mayflower. 
Insofar  as  the  allegations  of  sub-paragraph  (15)  exceed 
the  above  admissions,  they  are  denied. 
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(16)  Defendant-  admits  the  allegations  of  sub-para¬ 
graph  (16). 

(17)  Defendant  admits  the  allegations  of  sub-para¬ 
graph  (17). 

(18)  Defendant  admits  the  allegations  of  sub-para¬ 
graph  (18). 

(19)  Defendant  admits  the  allegations  of  sub-para¬ 
graph  (19). 


This  defendant  admits  the  allegations  of  Paragraph  III 
of  the  amended  complaint,  except  as  follows : 

(1)  This  defendant  does  not  have  detailed  information 
regarding  the  original  cost  of  the  Mayflower  Hotel  or  its 
equipment  and  furnishings.  Defendant  believes  that  the 
allegations  of  Paragraph  HI  as  to  these  matters  are  ap¬ 
proximately  correct. 

(2)  This  defendant  denies  that  the  Mayflower  Hotel 
Corporation  was  incorporated  for  the  sole  purpose  of 
owning  and  operating  the  Mayflower  Hotel  in  the  City 
of  Washington,  District  of  Columbia. 

(3)  This  defendant  denies  that  the  Mayflower  Hotel 
Corporation  ceased  to  own  and  operate  the  Mayflower 
Hotel  on  December  18,  1946,  and  asserts  on  information 
and  belief  that  the  Mayflower  Hotel  Corporation  still 
owns  and  operates  said  hotel. 

(4)  This  defendant  denies  that  the  Mayflower  Hotel 
Corporation  has  continuously  operated  at  a  profit  since 
its  reorganization  in  1934. 

(5)  This  defendant  lacks  knowledge  and  information 
sufficient  to  form  a  belief  as  to  the  allegations  that  for 
*' ‘years  the  ratio  of  the  gross  operating  profits  to  invested 
capital  of  Mayflower  has  been  one  of  the  highest  among 
the  renowned  hotels  in  this  country”,  and  that  “said 
ratio  of  Mayflower  is  higher  than  that  of  the  hotels  in 

the  Hilton  chain”. 

1266  IV 

This  defendant  admits  that  prior  to  December 
18,  1946,  Donner  controlled  a  substantial  block  of  the 
stock  of  Mayflower  Hotel  Corporation,  which  stock  was 
owned  by  certain  trustees,  and  that  Donner  exercised  the 
lawful  prerogatives  incident  to  such  control  This  de¬ 
fendant  lacks  knowledge  and  information  sufficient  to 
form  a  belief  as  to  whether  Donner  had  been  considered 


135 

the  holder  of  a  majority  of  the  stock  of  Mayflower.  De¬ 
fendant  also  lacks  knowledge  and  information  sufficient 
to  form  a  belief  as  to  whether  Donner  had  permitted 
identification  of  itself  as  controlling  stockholder  of  May¬ 
flower.  This  defendant  admits  that  a  letter  dated  De¬ 
cember  18,  1946  (plaintiffs7  Exhibit  4)  was  sent  by  Hilton 
to  Mayflower  Hotel  stockholders  at  the  request  of  Donner 
and  that  such  letter  designated  Donner  as  having  con¬ 
trolled  a  block  of  the  stock  of  Mayflower.  Defendant  ex¬ 
pressly  denies  that  the  decision  of  the  Board  of  Directors 
of  Mayflower  not  to  declare  a  dividend  on  the  common 
stock  was  in  pursuance  of  any  scheme  or  conspiracy  to 
depress  the  market  value  of  said  stock.  Defendant  as¬ 
serts  that  said  decision  was  made  by  the  Board  of  Direc¬ 
tors  in  the  exercise  of  sound  business  judgment  and  was 
for  the  best  interests  of  the  corporation  and  its  stock¬ 
holders.  This  defendant  lacks  knowledge  and  information 
sufficient  to  form  a  belief,  and  therefore  denies,  all  other 
allegations  of  Paragraph  IV. 

y 

Answering  Paragraph  V  of  the  amended  complaint,  this 
defendant,  on  information  and  belief,  denies  any  conspir¬ 
acy  among  those  persons  named  in  said  paragraph  for  the 
effectuation  of  any  of  the  purposes  set  out  in  sub-para¬ 
graphs  (a),  (b)  and  (c)  of  Paragraph  V. 

This  defendant  answers  the  allegations  of  overt  acts 
and  breaches  of  fiduciary  duties  set  out  in  paragraphs  (1) 
to  (13)  as  follows: 

(1)  This  defendant  admits  that  on  October  22, 1945,  the 
resignation  of  Joseph  P.  Binns  as  a  Director  of  May¬ 
flower,  which  was  tendered  on  June  3,  1942  when  said 
Binns  entered  military  service,  was  accepted.  On  infor¬ 
mation  and  belief,  this  defendant  asserts  that  said  Binns, 
shortly  after  leaving  military  service  and  in  or  about 
1267  the  month  of  December,  1945,  became  General  Man¬ 
ager  of  the  Palmer  House  located  in  Chicago,  Hli- 
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nois.  Defendant  is  informed  that  the  Palmer  House  was 
owned  by  the  Palmer  House  Company,  a  Delaware  corpo¬ 
ration,  which  corporation  on  or  about  May  29,  1946,  con¬ 
solidated  with  other  corporations  to  form  Hilton  Hotels 
Corporation.  This  defendant,  further  answering,  asserts 
that  when  the  resignation  of  the  said  Binns  as  a  Director 
of  Mayflower  was  accepted  and  when  said  Binns  entered 
the  employ,  of  the  Palmer  House  Company,  Hilton  Hotels 
Corporation  was  not  in  existence  and  did  not  come  into 
existence  until  on  or  about  May  29,  1946.  On  informa¬ 
tion  and  belief  defendant  denies  that  the  purpose  of  the 
resignation  of  said  Binns  as  a  Director  of  Mayflower  and 
his  subsequent  employment  by  the  Palmer  House  Com¬ 
pany  or  Hilton  Hotels  Corporation  was  to  prepare  for 
and  cause  the  transfer  of  control  of  Mayflower  Hotel  Cor¬ 
poration  from  Dormer  to  Hilton. 

(2)  This  defendant  admits  that  on  September  5,  1946, 
after  lawful  authorization  by  the  Board  of  Directors  of 
Mayflower,  the  mortgage  on  Mayflower  was  paid  off  with 
the  proceeds  of  the  sale  of  Mayflower’s  unsecured  notes 
in  the  amount  of  One  Million  Seven  Hundred  Thousand 
Dollars  ($1,700,000)  to  Folger-Nolan,  Inc.,  and  that  on 
re-sale  of  said  Mayflower  notes,  Folger-Nolan,  Inc.  real¬ 
ized  a  profit  of  Seventeen  Thousand  Dollars  ($17,000). 
Defendant  asserts  that  this  refinancing  was  highly  bene¬ 
ficial  and  advantageous  to  the  corporation.  All  other  al¬ 
legations  and  imputations  of  wrong-doing  from  the  above- 
admitted  facts  are  expressly  denied. 

(3)  This  defendant  lacks  knowledge  and  information 
sufficient  to  form  a  belief,  and  therefore  denies,  each  and 
every  allegation  of  sub-paragraph  (3) . 

(4)  This  defendant  lacks  knowledge  and  information 
sufficient  to  form  a  belief,  and  therefore  denies,  each  and 
every  allegation  of  sub-paragraph  (4). 

(5)  On  information  and  belief,  this  defendant  denies 
the  allegations  of  sub-paragraph  (5),  except  the  allega- 


tion  that  in  the  purchase  of  a  controlling  stock  interest 
in  Mayflower  by  Hilton,  John  Stewart  and  C.  Kenneth 
Baxter  participated  as  representatives  of  Donner. 

(6)  This  defendant  admits  that  at  a  special,  not 
1268  emergency,  meeting  of  the  Board  of  Directors  of 
Mayflower  on  December  19,  1946,  the  resignations 
of  the  officers  and  directors  named  in  Paragraph  V  (6) 
of  the  amended  complaint  were  submitted  and  accepted, 
and  that  the  other  persons  named  in  said  paragraph  were 
'  elected  to  fill  the  vacancies,  as  appears  from  the  minutes 
of  such  meeting  attached  to  the  amended  complaint  as 
plaintiffs’  Exhibit  3.  Defendant  further  admits  that  at 
the  time  of  this  meeting,  the  stock  formerly  controlled  by 
Donner  and  that  previously  owned  by  Folger  were  owned 
by  Hilton  Hotels  Corporation.  Defendant  expressly  de¬ 
nies  that  the  By-Laws  of  Mayflower  or  the  laws  of  Dela¬ 
ware,  under  which  Mayflower  is  incorporated,  necessitated 
the  elections  by  the  stockholders  to  fill  the  vacancies 
created  by  the  aforementioned  resignations,  and  this  de¬ 
fendant  asserts  on  information  and  belief  that  no  sub¬ 
terfuge  or  circumvention  of  the  rights  of  stockholders 
entered  into  said  elections.  Defendant  further  admits 
that  no  notice  was  given  to  minority  stockholders  of  these 
changes  of  officers  and  directors  until  such  changes  had 
occurred.  Defendant  asserts  that  there  was  no  require¬ 
ment,  in  law  or  otherwise,  that  such  notice  be  given  to 
the  minority  stockholders,  and  that  the  purchase  by  Hilton 
of  the  Donner  stock  involved  only  the  sale  of  capital 
stock  and  in  no  wise  involved  the  sale  or  purchase  of 
assets  of  Mayflower.  This  defendant  denies,  on  informa¬ 
tion  and  belief,  that  the  information  given  by  Hilton  with 
respect  to  this  stock  purchase  was  incomplete. 

(7)  This  defendant  admits  that  on  December  19, 1946, 
John  Clifford  Folger  and  Conrad  N.  Hilton  publicly  an¬ 
nounced  that  the  stock  previously  controlled  by  Donner 
had  been,  sold  to  Hilton,  and  that  the  stock  purchases  by 
Hilton  made  it  the  controlling  stockholder  of  Mayflower. 


This  defendant  admits  that  susbequently  the  Mayflower 
was  advertised  as  a  Hilton  Hotel.  Defendant  admits 
that  no  notice  of  said  stock  purchase  by  Hilton  was  given 
to  minority  stockholders  prior  to  the  aforementioned  an¬ 
nouncement,  but  asserts  that  there  was  no  requirement, 
in  law  or  otherwise,  that  such  notice  he  given  to  the 
minority  stockholders  and  that  the  failure  to  give  prior 
notice  is  immaterial  and  of  no  legal  significance. 

(8)  This  defendant  admits  that  a  letter,  dated  Decem¬ 
ber  18,  1946,  and  mailed  on  December  20,  1946,  on 

1269  the  stationery  of  Hilton  Hotels  Corporation  and 
signed  by  C.  N.  Hilton,  as  President  of  said  cor¬ 
poration,  was  sent  to  the  stockholders  of  Mayflower.  De¬ 
fendant  admits  that  said  letter  stated  that  Hilton  had 
purchased  all  the  stock  formerly  controlled  by  Donner 
at  a  price  of  Thirteen  Dollars  ($13)  per  share,  and  made 
the  same  offer  to  all  other  stockholders  of  Mayflower. 
This  defendant  denies,  on  information  and  belief,  that 
this  letter  misrepresented  the  price  paid  by  Hilton  for 
the  Donner  stock,  or  failed  to  state  the  whole  transaction, 
or  was  intended  to  induce  minority  stockholders  to  sell 
their  stock  at  a  fictitious  price.  On  information  and  be¬ 
lief,  this  defendant  asserts  that  none  of  these  plaintiffs 
have  ever  sold  their  stock  in  Mayflower,  and  none  of 
them  relied  on  said  letter  to  their  detriment  or  otherwise. 

(9)  This  defendant  admits  that  at  a  meeting  of  the 
Board  of  Directors  of  Mayflower  on  December  19,  1946, 
announcement  was  made  that  a  management  contract  with 
Hilton  would  be  drafted  for  consideration  at  some  subse¬ 
quent  meeting.  Defendant  further  admits  that  upon  elec¬ 
tion  of  new  officers  and  directors  incident  to  the  change 
of  control  on  December  19,  1946,  the  said  officers  and  di¬ 
rectors  immediately  exercised  the  active  management  of 
the  hotel.  Defendant  lacks  knowledge  and  information 
sufficient  to  form  a  belief  as  to  all  other  allegations  of 
sub-paragraph  (9)  of  Paragraph  V  of  the  amended  com¬ 
plaint 
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(10)  This  defendant  is  informed  and  therefore  asserts 
that  a  proposed  draft  of  a  management  contract  was  pre¬ 
sented  to  Mayflower  by  Hilton,  and  that  said  proposed 
draft  was  carefully  studied  by  attorneys  for  Mayflower 
and  numerous  modifications  were  suggested  by  them  and 
accepted  by  Hilton.  Defendant  further  asserts  that  other 
modifications  of  the  original  proposal  were  made  on  the 
suggestion  of  the  directors  of  Mayflower  when  the  pro¬ 
posed  contract  was  considered  by  them.  Defendant  ad¬ 
mits  that  the  final  management  contract  resulting  from 
the  aforementioned  modifications  and  negotiations  was 
approved  by  the  Board  of  Directors  of  Mayflower  on 
January  27,  1947.  This  defendant  further  admits  that 
Conrad  N.  Hilton  abstained  from  voting  on  said  manage¬ 
ment  contract,  and  that  those  directors  voting  for  ap¬ 
proval  were  John  Clifford  Folger,  Robert  V.  Fleming  and 

C.  Kenneth  Baxter.  This  defendant  denies  that 
1270  the  active  management  of  the  internal  affairs  of 
Mayflower  had  been  taken  over  by  Hilton  on  De¬ 
cember  19,  1946,  and  further  denies  that  the  adoption  of 
the  management  contract  was  a  mere  formality. 

(11)  This  defendant  admits  the  allegations  of  sub- 
paragraph  (11). 

(12)  This  defendant  denies  each  and  every  allegation 
of  sub-paragraph  (12). 

(13)  This  defendant  admits  that  Hilton  secured  con¬ 
trol  of  Mayflower  Hotel  Corporation  by  the  purchase  of 
a  majority  of  its  stock.  Defendant  denies  all  other  alle¬ 
gations  of  sub-paragraph  (13). 

VI 

This  defendant  denies  that  the  management  contract 
entered  into  by  Mayflower  and  Hilton  was  an  act  of  con¬ 
spiracy  or  fraud,  and  further  denies  that  said  contract 
was  ‘ 1  fraudulent  in  itself”.  This  defendant  asserts  that. 
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out  in  plaintiffs  ’  Exhibit  5  attached  to  the  original  com¬ 
plaint  and  by  reference  made  a  part  of  the  amended  com¬ 
plaint.  This  defendant  denies  all  inferences,  conclusions 
and  allegations  of  sub-paragraphs  (1),  (2),  (3),  (4),  (5), 
(6),  and  (7)  of  Paragraph  VL  This  defendant  asserts, 
on  information  and  belief,  that  the  said  management  con¬ 
tract  has  proved  highly  beneficial  to  Mayflower,  and  that 
advantages  accruing  to  Mayflower  by  virtue  of  the  con¬ 
tract  have  justified  the  discretion  of  the  Board  of  Direc¬ 
tors  in  approving  said  contract. 

vn 

This  defendant  denies,  on  information  and  belief,  each 
and  every  allegation  of  Paragraph  ViL  of  the  amended 
complaint 

vm 

This  defendant  admits  that  the  letter  referred  to  in 
Paragraph  VUE  of  the  amended  complaint  was  sent  to 
and  received  by  John  Clifford  Polger,  and  that  some  of 
the  plaintiffs’  attorneys  have  conferred  with  the  said 
Folger,  Joseph  P.  Binns,  and  the  attorneys  for  Mayflower, 
with  regard  to  their  alleged  grievances.  This  defendant 
admits  that  no  action  has  been  taken  because  such  claims 
and  grievances  are  entirely  unfounded  in  fact  or  law. 
This  defendant  denies  all  other  allegations  of  Paragraph 
VJLLL  of  the  amended  complaint 

1271  IX 

Every  allegation  of  the  amended  complaint  not 
hereinabove  expressly  denied,  or  denied  by  reason  of  an 
allegation  that  this  defendant  lacks  knowledge  and  infor¬ 
mation  sufficient  to  form  a  belief,  or  admitted,  is  ex¬ 
pressly  denied. 

■ 
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Sixth  Defense 

This  defendant  asserts  that  the  amended  complaint  asks 
this  court  to  exercise  jurisdiction  over  the  internal  affairs 
of  Mayflower  Hotel  Corporation,  and  since  this  corpora¬ 
tion  is  organized  and  exists  under  the  laws  of  the  State 
of  Delaware,  defendant  denies  this  court’s  jurisdiction 
in  the  matter. 

HOGAN  &  HARTSON 
By  /s/  Nelson  T.  Hartson 
/s/  Edmund  L.  Jones 
/s/  Howard  Boyd 

Attorneys  for  Defendant 
Thornton  Raney, 

810  Colorado  Building, 
Washington  5,  D.  C. 

•  •  •  • 

1272  Filed  May  24  1949  Harry  M.  Hull,  Clerk 

*  Answer  of  Defendant  Robert  V.  Fleming 
,  v  First  Defense 

The  complaint  fails  to  state  a  cause  of  action  upon 
which  relief  may  be  granted. 

•„  -  v  3;  '  Second  Defense 

His  Court  lacks  jurisdiction  in  that  there  is  no  suffi¬ 
cient  allegation  that  there  is  involved  in  this  action  the 
requisite  jurisdictional  amount. 

Third  Defense 

The  Mayflower  Hotel  Stockholders  Protective  Commit¬ 
tee  is  an  unincorporated  association  having  no  capacity 
to  sue  in  its  own  name  in  the  District  of  Columbia,  and 
such  Committed  is  imt  and  never  has  been  a  stockholder 


Fourth  Defense 

Insofar  as  the  complaint  seeks  to  avoid  or  invalidate 
the  transactions  by  which  Hilton  Hotels  Corporation  ac¬ 
quired  the  stock  controlled  by  Donner  Estates,  Inc.  (now 
The  Donner  Corporation),  and  to  enjoin  said  Hilton  Hotels 
Corporation  from  exercising  the  prerogatives  of  snch 
stock  ownership,  this  Court  lacks  jurisdiction  for  the  rea¬ 
son  that  The  Donner  Corporation  and  the  trustees  who 
held  legal  title  to  the  stock  purchased  by  Hilton  are  in¬ 
dispensable  parties  to  this  action  and  are  not  within  the 
jurisdiction  of  the  Court 

Fifth  Defense 
I 

Answering  Paragraph  I  of  the  amended  corn- 
1273  plaint,  this  defendant  admits  that  the  individual 
plaintiffs  were  at  the  time  of  the  alleged  griev¬ 
ances  set  out  in  the  complaint  and  are  now  stockholders 
in  the  Mayflower  Hotel  Corporation.  This  defendant  de¬ 
nies  that  the  Mayflower  Hotel  Stockholders  Protective 
Committee  is  a  proper  party  plaintiff  and  denies  the 
right  of  the  individual  plaintiffs  to  bring  an  action  on 
behalf  of  the  Mayflower  Hotel  Stockholders  Protective 
Committee.  Defendant  denies  plaintiffs’  asserted  right 
to  bring  this  alleged  action  on  behalf  of  all  others  simi¬ 
larly  situated. 

n 

(1)  Answering  Paragraph  II  of  the  amended  com¬ 
plaint  and  dividing  the  same  into  numbered  subpara¬ 
graphs,  this  defendant  admits  the  allegations  of  subpara¬ 
graph  (1)  except  the  allegation  that  Mayflower  Hotel 
Corporation  was  organized  “for  the  sole  purpose  of  own¬ 
ing  and  operating  the  Mayflower  Hotel”,  which  allega¬ 
tion  is  denied. 


(2)  This  defendant  denies  that  Hilton  Hotels  Cor¬ 
poration  is  an  Illinois  corporation  and  states  that  he  is 
informed  that  it  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware.  This  defendant 
admits  that  Hilton  Hotels  Corporation  (hereinafter  re¬ 
ferred  to  as  Hilton)  maintains  its  principal  office  in  Chi¬ 
cago,  Illinois. 

(3)  This  defendant  is  informed  that  Donner  Estates, 
Inc.,  a  corporation  organized  nnder  the  laws  of  the  State 
of  Pennsylvania,  has  changed  its  name  to  The  Donner 
Corporation  and  that  said  corporation  has  changed  its 
principal  office  to  1710  Fidelity-Philadelphia  Trust  Build¬ 
ing,  Philadelphia,  Pennsylvania. 

(4)  This  defendant  admits  the  allegations  in  subpara¬ 
graph  (4)  except  the  allegation  that  C.  N.  Hilton  is  a 
resident  of  the  State  of  Illinois. 

(5)  As  this  defendant  is  unable  to  determine  the  exact 
time  covered  by  the  alleged  grievances  set  out  in  the 
amended  complaint,  he  admits  only  that  John  Clifford 
Folger  has  been  one  of  the  directors  of  Mayflower  since 
the  corporation’s  reorganization  in  1934,  that  said  Folger 
was  President  of  Mayflower  from  March  31,  1945,  to 
December  19,  1946,  and  that  said  Folger  is  now  a  director 
and  member  of  the  Executive  Committee  of  Mayflower. 
Insofar  as  the  allegations  of  said  subparagraph  (5)  of 
Paragraph  II  exceed  ,  the  above  admissions,  they  are  ex¬ 
pressly  denied. 

1274  (6)  This  defendant  admits  the  allegations  of 

subparagraph  (6). 

(7)  This  defendant  admits  that  Harry  L.  Ludwig  be¬ 
came  Treasurer  of  Mayflower  Hotel  Corporation  on  or 
about  December  19,  1946,  but  asserts  that  said  Ludwig 
has  not  been  Treasurer  of  Mayflower  since  on  or  about 
December  31,  1948.  Defendant  admits  that  the  said  Lud¬ 
wig  was,  for  a  period  of  time,  Treasurer  and  Vice-Presi¬ 
dent  of  Hilton,  but  defendant  is  informed  that  he  has  not 
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been  an  officer  of  Hilton  since  on  or  abont  December  31, 
1948. 

(8)  Defendant  admits  that  Robert  P.  'Williford  is  a 
Vice-President  of  Mayflower  but  states  that  he  is  in¬ 
formed  that  said  Williford  is  an  Executive  Vice-Presi¬ 
dent  of  Hilton. 

(9)  This  defendant  admits  the  allegations  of  subpara¬ 
graph  (9). 

(10)  This  defendant  denies  the  allegations  of  subpara¬ 
graph  (10)  and  asserts  that  Thornton  Raney  was  Treas¬ 
urer  and  Assistant  Manager  of  Mayflower  from  June  1, 
1945,  to  April  30,  1947,  at  which  time  the  said  Raney 
left  the  employ  of  Mayflower. 

(11)  This  defendant  admits  that  Henry  Crown  was  a 
director  of  both  Hilton  and  Mayflower,  but  states  that 
the  said  Crown  is  not  presently  a  director  of  Mayflower 
and  has  not  been  since  early  in  the  year  1949. 

(12)  This  defendant  admits  the  allegations  of  sub- 
paragraph  (12). 

(13)  This  defendant  admits  that  L.  Boyd  Hatch  was 
at  one  time  a  director  of  both  Mayflower  and  Hilton,  but 
asserts  that  the  said  Hatch  is  not  presently  a  director  of 
said  corporations  and  lias  not  been  since  early  in  the 
year  1949. 

(14)  As  this  defendant  is  unable  to  determine  the 
exact  time  covered  by  the  alleged  grievances  set  out  in 
the  amended  complaint,  he  admits  only  that  C.  Kenneth 
Baxter  was  elected  to  the  Board  of  Directors  of  May¬ 
flower  on  January  20,  1938,  and  that  he  is  now  a  director 
of  Mayflower  and  'Vice-President  and  Treasurer  of  The 
Donner  Corporation.  Insofar  as  the  allegations  of  sub- 
paragraph  (14)  of  Paragraph  II  exceed  the  above  admis¬ 
sions,  they  are  expressly  denied. 

(15)  As  this  defendant  is  unable  to  ascertain  the  exact 
time  covered  by  the  alleged  grievances  set  out  in  the 
amended  complaint,  he  admits  only  that  he  was  elected 


145 


a  director  of  Mayflower  on  January  21,  1944,  and 
1275  is  now  a  director  of  3aid  corporation.  Insofar  as 
the  allegations  of  snbparagraph  (15)  of  Paragraph 
II  exceed  the  above  admissions,  they  are  denied. 

-  (16)  This  defendant  admits  the  allegations  of  sub¬ 
paragraphs  (16). 

(17)  This  defendant  admits  the  allegations  of  snb¬ 
paragraph  (17). 

(18)  This  defendant  admits  the  allegations  of  sub¬ 
paragraph  (18). 

(19)  This  defendant  admits  the  allegations  of  sub¬ 
paragraph  (19). 

m 

This  defendant  admits  the  allegations  of  Paragraph 
m  of  the  amended  complaint,  except  as  follows : 

(1)  This  defendant  does  not  have  detailed  informa¬ 
tion  regarding  the  original  cost  of  the  Mayflower  Hotel 
or  its  equipment  and  furnishings.  Defendant  believes 
that  the  allegations  of  Paragraph  HI  as  to  these  matters 
are  approximately  correct 

(2)  This  defendant  denies  that  the  Mayflower  Hotel 
Corporation  was  organized  for  the  sole  purpose  of  own¬ 
ing  and  operating  the  Mayflower  Hotel  in  the  City  of 
Washington,  District  of  Columbia. 

(3)  This  defendant  denies  that  the  Mayflower  Hotel 
Corporation  ceased  to  own  and  operate  the  Mayflower 
Hotel  on  December  18,  1946,  and  asserts  that  the  said 
corporation  still  owns  and  operates  the  said  hotel. 

(4)  This  defendant  denies  that  since  the  reorganiza¬ 
tion  of  the  Mayflower  Hotel  Corporation  in  1934,  the 
said  corporation  has  continuously  operated  at  a  profit 

(5)  This  defendant  lacks  knowledge  and  information 
sufficient  to  form  a  belief  as  to  the  allegations  that  for 
“years  the  ratio  of  gross  operating  profits  to  invested 
capital  of  Mayflower  has  been  one  of  the  highest  among 
the  renowned  hotels  of  this  country”,  and  that  “said 


ratio  of  Mayflower  is  higher  than  that  of  the  hotels  in 
the  Hilton  chain”. 


This  defendant  admits  that  prior  to  December  18,  1946, 
Donner  controlled  a  substantial  block  of  the  stock  of 
Mayflower  Hotel  Corporation,  which  was  owned  by  cer¬ 
tain  trustees,  and  that  Donner  exercised  the  lawful  pre¬ 
rogatives  incident  to  such  control.  Defendant  lacks 
1276  knowledge  or  information  sufficient  to  form  a  belief 
as  to  whether  Donner  had  been  considered  the 
holder  of  a  majority  of  the  stock  of  Mayflower.  Defend¬ 
ant  also  lacks  such  knowledge  and  information  sufficient 
to  form  a  belief  as  to  whether  Donner  permitted  identifi¬ 
cation  of  itself  as  controlling  stockholder.  Defendant 
admits  that  a  letter  dated  December  18,  1946  (plaintiffs’ 
Exhibit  4)  was  sent  by  Hilton  to  Mayflower  stockholders 
at  the  request  of  Donner,  and  that  such  letter  designated 

Donner  as  having  controlled  a  block  of  Mayflower’s  stock. 
Defendant  expressly  denies  that  the  decision  of  the  Board 
of  Directors  of  Mayflower  not  to  declare  dividends  on 
the  common  stock  was  in  pursuance  of  any  scheme  or 
conspiracy  to  depress  the  market  value  of  said  stock. 
Defendant  asserts  that  said  decision  was  made  by  the 
Board  of  Directors  in  the  exercise  of  sound  business 
judgment  and  was  for  the  best  interests  of  the  corpora¬ 
tion  and  its  stockholders.  This  defendant  lacks  knowl¬ 
edge  and  information  sufficient  to  form  a  belief,  and  there¬ 
fore  denies,  all  other  allegations  of  Paragraph  IV  of 
the  amended  complaint 

V 

Answering  Paragraph  V  of  the  amended  complaint 
this  defendant  denies,  on  information  and  belief,  any 
conspiracy  among  those  persons  named  in  said  paragraph 
for  the  effectuation  of  any  of  the  purposes  set  out  in 
subparagraphs  (a),  (b)  and  (c)  of  Paragraph  V. 
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This  defendant  answers  the  allegations  of  overt  acts 
and  breaches  of  fiduciary  duties  set  out  in  subparagraphs 
(1)  to  (13)  as  follows : 

(1)  This  defendant  admits  that  on  October  22,  1945, 
the  resignation  of  Joseph  P.  Binns  as  a  director  of  May¬ 
flower,  which  was  tendered  on  June  3,  1942,  when  said 
Binns  entered  military  service,  was  accepted  This  de¬ 
fendant  is  informed  that  the  said  Binns,  shortly  after 
leaving  military  service  and  in  or  about  the  month  of 
December,  1945,  became  General  Manager  of  the  Palmer 
House  located  in  Chicago,  Illinois.  Defendant  is  in¬ 
formed  that  the  Palmer  House  was  owned  by  the  Palmer 
House  Company,  a  Delaware  corporation,  which  corpo¬ 
ration  on  or  about  May  29,  1946,  consolidated  with  other 
corporations  to  form  Hilton  Hotels  Corporation.  This 
defendant  further  answering  therefore  asserts  that  when 
the  resignation  of  the  said  Binns  as  a  director  of  May¬ 
flower  was  accepted  and  when  the  said  Binns  en- 

1277  tered  the  employ  of  the  Palmer  House  Company, 
Hilton  Hotels  Corporation  was  not  in  existence  and 
did  not  come  into  existence  until  on  or  about  May  29, 
1946.  Defendant  denies  that  the  purpose  of  the  resigna¬ 
tion  of  said  Binns  as  a  director  of  Mayflower  and  his  sub¬ 
sequent  employment  by  the  Palmer  House  Company  or 
Hilton  Hotels  Corporation  was  to  prepare  for  and  cause 
the  transfer  of  control  of  Mayflower  from  Donner  to 
Hilton. 

(2)  This  defendant  asserts  that  by  letter  dated  May 
27,  1946,  Folger-Nolan,  Inc.  submitted  to  Mayflower  Hotel 
Corporation  a  proposal  to  buy  the  corporation's  unse¬ 
cured  notes  in  the  amount  of  One  Million  Seven  Hundred 
Thousand  Dollars  ($1,700,000.00),  to  enable  Mayflower  to 
refinance  its  mortgage  debt  to  the  Penn  Mutual  Insurance 
Company,  and  that  said  letter  pointed  out  that  a  very 
considerable  saving  in  interest,  as  well  as  other  advan¬ 
tages,  could  be  effected  by  the  corporation's  refinancing 


serts  that  said  proposal  by  Folger-Nolan,  Inc.  was  given 
careful  consideration  by  the  Board  of  Directors  of  May¬ 
flower  and  accepted  by  it.  Defendant  admits  that  on 
September  5, 1946,  after  lawful  authorization  by  the  Board 
of  Directors,  the  mortgage  on  Mayflower  was  paid  off  by 
the  sale  of  the  corporation’s  unsecured  notes  as  afore¬ 
said,  and  that  on  resale  of  said  Mayflower  notes,  Folger- 
Nolan,  Inc.  realized  a  profit  of  $17,000.  Defendant  as¬ 
serts  that  this  refinancing  was  highly  advantageous  and 
beneficial  to  the  corporation.  All  other  allegations  of 
subparagraph  (2)  are  expressly  denied. 

(3)  Defendant  denies  each  and  every  allegation  of 
subparagraph  (3). 

(4)  Defendant  denies  each  and  every  allegation  of 
subparagraph  (4). 

(5)  Defendant  denies  the  allegations  of  subparagraph 
(5)  except  that  he  is  informed  that  in  the  purchase  of  a 
controlling  stock  interest  in  Mayflower  by  Hilton,  John 
Stewart  and  C.  Kenneth  Baxter  participated  as  repre¬ 
sentatives  of  Donner. 

(6)  Defendant  admits  that  at .  a  special,  not  emer¬ 
gency,  meeting  of  the  Board  of  Directors  of  Mayflower 
on  December  19,  1946,  the  resignations  of  the  officers  and 
directors  named  in  Paragraph  V(6)  of  the  complaint  were 

submitted  and  accepted,  and  that  the  other  persons 
1278  named  in  said  paragraph  were  elected  to  fill  the 
vacancies,  as  appears  from  the  minutes  of  such 
meeting  (plaintiffs’  Exhibit  3).  Defendant  further  ad¬ 
mits  that  at  the  time  of  this  meeting  the  former  Donner 
and  Folger  stock  was  owned  by  Hilton.  Defendant  ex-  ' 
pressly  denies  that  the  by-laws  of  Mayflower  or  the  laws 
of  Delaware  under  which  it  is  incorporated  necessitated 
elections  by  its  stockholders  to  fill  the  vacancies  created 
by  the  aforementioned  resignations,  and  defendant  as¬ 
serts  that  no  subterfuge  or  circumvention  of  the  rights 
of  stockholders  entered  into  said  elections.  Defendant 
further  admits  that  no  notice  was  given  to  minority 


stockholders  of  these  changes  of  officers  and  directors 
■until  such  changes  had  occurred.  Defendant  asserts  that 
there  was  no  requirement  in  law  or  otherwise  that  such 
notice  be  given  the  minority  stockholders,  and  that  the 
purchase  by  Hilton  of  the  stock  controlled  by  Donner  in¬ 
volved  only  the  sale  of  capital  stock  and  in  no  wise  in¬ 
volved  a  sale  or  purchase  of  the  assets  of  Mayflower. 
Defendant  denies  that  the  information  given  by  Hilton 
with  respect  to  this  stock  purchase  was  incomplete. 

(7)  Defendant  admits  that  on  December  19,  1946,  Fol- 
ger,  President  of  Mayflower,  and  C.  N.  Hilton  publicly 
announced  that  the  stock  previously  controlled  by  Donner 
had  been  sold  to  Hilton  Hotels  Corporation,  and  that  the 
stock  purchases  by  Hilton  made  it  the  controlling  stock¬ 
holder  of  Mayflower.  Defendant  admits  that  subsequently 
the  Mayflower  was  advertised  as  a  Hilton  Hotel  Defend¬ 
ant  admits  that  no  notice  of  said  stock  purchases  by  Hil¬ 
ton  was  given  to  minority  stockholders  prior  to  the  afore¬ 
mentioned  public  announcements,  but  asserts  that  there 
was  no  requirement  in  law  or  otherwise  that  such  notice 
be  given  to  the  minority  stockholders,  and  that  the  failure 
to  give  prior  notice  is  wholly  immaterial  and  of  no  legal 
significance. 

(8)  Defendant  admits  that  a  letter,  dated  December 
18,  1946,  and  mailed  on  December  20,  1946,  on  the  sta¬ 
tionery  of  Hilton  Hotels  Corporation,  and  signed  by  C.  N. 
Hilton,  as  President  of  said  corporation,  was  sent  to  the 
stockholders  of  Mayflower.  Defendant  admits  that  said 
letter  stated  that  Hilton  Hotels  Corporation  had  pur¬ 
chased  all  the  stock  formerly  controlled  by  Donner  at  a 
price  of  $13.00  per  share,  and  made  the  same  offer  to  all 

other  stockholders  of  Mayflower.  Defendant  de- 
1279  nies,  on  information  and  belief,  that  this  letter 

misrepresented  the  price  paid  by  Hilton  for  the 
Donner  stock,  or  failed  to  state  the  whole  transaction,  or 
was  intended  to  induce  minority  stockholders  to  sell  their 
stock  at  a  fictitious  price.  Defendant  asserts  that  none 
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of  these  plaintiffs  have  ever  sold  their  stock  in  May¬ 
flower,  and  none  of  them  relied  on  said  letter  to  their 
detriment  or  otherwise. 

(9)  Defendant  admits  that  at  a  meeting  of  the  Board 
of  Directors  of  Mayflower  on  December  19,  1946,  an¬ 
nouncement  was  made  that  a  management  contract  with 
Hilton  would  be  drafted  for  consideration  at  some  subse¬ 
quent  meeting.  Defendant  further  admits  that  upon  elec¬ 
tion  of  new  officers  and  directors  incident  to  the  change 
of  control  on  December  19,  1946,  the  said  officers  and  di¬ 
rectors  immediately  exercised  the  active  management  of 
the  hotel  Defendant  lacks  knowledge  and  information 
sufficient  to  form  a  belief  as  to  all  other  allegations  of 
subparagraph  (9)  of  Paragraph  V  of  the  amended  com¬ 
plaint. 

(10)  Defendant  asserts  that  a  proposed  form  for  a 
management  contract  was  presented  to  Mayflower  Hotel 
Corporation  by  Hilton.  Such  proposed  draft  was  studied 
by  Mayflower’s  attorneys  and  numerous  modifications 
suggested  by  them  and  accepted  by  Hilton.  Defendant 
further  asserts  that  other  modifications  were  made  at  the 
instance  of  Mayflower’s  directors  when  the  proposed  con¬ 
tract  was  considered  by  them.  Defendant  admits  that 
the  final  contract  resulting  from  these  modifications  and 
negotiations,  and  attached  to  the  amended  complaint  as 
plaintiffs’  Exhibit  5,  was  approved  by  Mayflower’s  Board 
of  Directors  on  January  27,  1947,  after  careful  considera¬ 
tion  of  its  merits.  Defendant  admits  that  C.  N.  Hilton 
abstained  from  voting  on  said  management  contract,  and 
that  those  directors  voting  for  approval  were  he,  John 
C.  Folger,  and  C.  Kenneth  Baxter.  Defendant  denies 
that  Hilton  assumed  active  management  of  Mayflower’s 
internal  affairs  on  December  19,  1946,  and  further  denies 
that  the  adoption  of  the  management  contract  was  a  mere 
formality. 

(11)  Defendant  admits  the  allegations  of  subpara¬ 
graph  (11). 
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(12)  Defendant  denies  each  and  every  allegation  of 
subparagraph  (12). 

(13)  Defendant  admits  that  Hilton  secured  con- 
1280  trol  of  Mayflower  by  the  purchase  of  a  majority 
of  its  stock.  Defendant  denies  all  other  allegations 
of  subparagraph  (13). 

YI 

'  »  *  ■ 

Answering  Paragraph  VI  of  the  amended  complaint 
this  defendant  denies  that  the  management  contract  en¬ 
tered  into  between  Hilton  and  Mayflower  constituted  ar 
overt  act  of  conspiracy  or  fraud  and  also  denies  that  the 
said  contract  is  “fraudulent  in  itself”.  Defendant  fur¬ 
ther  answering  states  that  the  terms  and  provisions  of 
the  said  contract  are  as  set  out  in  Exhibit  5  attached  to 
the  complaint  and  by  reference  made  a  part  thereof;  and 
the  defendant  further  answering  denies  the  allegations, 
conclusions,  charges  and  inferences  in  subparagraphs  (1), 
(2),  (3),  (4),  (5),  (6),  and  (7)  of  Paragraph  VI  of  the 
amended  complaint  regarding  such  management  contract 
Defendant  further  answering  asserts  that  the  question  as 
to  whether  there  was  to  be  a  management  contract  be¬ 
tween  Mayflower  and  Hilton  was  one  involving  internal 
management  of  Mayflower’s  affairs  and  was  a  question 
calling  for  the  exercise  of  discretion  and  judgment  by 
Mayflower’s  Board  of  Directors;  that  the  Board,  by  its 
action,  concluded  that  the  said  management  contract  was 
beneficial  to  Mayflower  and  that  the  terms  and  provisions 
of  said  contract  were  fair  and  equitable.  Defendant  fur¬ 
ther  asserts  that  the  experience  under  said  contract  has 
justified  the  discretion  exercised  by  the  Board  in  favor 
of  such  contract. 

vn 

This  defendant  denies  each  and  every  allegation  of 
Paragraph  VJLL 
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vm 

Defendant  admits  that  the  letter  referred  to  in  Para¬ 
graph  VlJLL  of  the  amended  complaint  was  sent  to  and 
received  by  John  C.  Folger,  and  that  some  of  plaintiffs  ’ 
attorneys  have  conferred  with  said  Folger  and  Joseph  P. 
Binns  and  with  attorneys  for  Mayflower  with  reference 
to  their  alleged  grievances-  Defendant  farther  admits 
that  no  action  was  taken  by  Mayflower  because  such 
claims  were  entirely  unfounded  in  fact  or  law.  Defendant 
denies  all '  other  allegations  of  Paragraph  VJLUL  of  the 
complaint  relating  to  the  alleged  wrongdoing  of  the  offi¬ 
cers  and  directors  of  Mayflower.  Defendant  further  de¬ 
nies  that  Mayflower  has  suffered  any  injury,  continuing, 
irreparable  or  otherwise  from  the  acts  plaintiffs  allege 
as  wrongs. 

1281  IX 

Every  allegation  of  the  amended  complaint  not 
expressly  denied,  or  denied  by  reason  of  an  allegation 
that  this  defendant  lacks  knowledge  and  information  suf¬ 
ficient  to  form  a  belief,  or  admitted,  is  expressly  denied. 

Sixth  Defense 

Defendant  asserts  that  the  amended  complaint  asks 
this  Court  to  exercise  jurisdiction  of  the  internal  affairs 
of  Mayflower  Hotel  Corporation,  and  since  said  corpora¬ 
tion  is  organized  and  exists  under  the  laws  of  the  State 
of  Delaware,  he  denies  this  Court’s  jurisdiction  in  the 
matter. 

HOGAN  &  HARTSON 
By  /s/  Nelson  T.  Hartson 
/s/  Edmund  L.  Jones 
/s/  Howard  Boyd 

Attorneys  for  Defendant 
Robert  V.  Fleming 
810  Colorado  Building 
Washington  5,  D.  C. 
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•  •  •  • 

1284  Filed  Jun  9  1949  Harry  M.  Hull,  Clerk  - 

Order  Adding  Additional  Parties  Plamtiff 

On  consideration  of  the  motion  of  John  E.  Meyer, 
Arthur  M.  Spies,  Jr.,  and  The  First  National  Bank  of 
Birmingham,  Executors  of  the  Estate  of  Bobert  R.  Meyer, 
deceased,  and  Ruth  L.  Sterling,  Robert  D.  Sterling, 
Oliver  J.  Sterling,  Dorothea  M.  Sterling  and  Edward  C. 
Sterling,  by  their  attorneys,  for  an  order  making  them 
additional  parties  plaintiff  herein,  and  it  appearing  to 
the  Court  that  the  said  parties  are  and  were  stockholders 
of  the  Mayflower  Hotel  Corporation  at  the  time  the 
amended  Complaint  herein  was  filed,  and  when  the  causes 
of  action  alleged  therein  arose,  it  is  by  the  Court  this 
9th  day  of  June,  1949. 

ORDERED  that  John  E.  Meyer,  Arthur  M.  Spies,  Jr., 
and  the  First  National  Bank  of  Birmingham,  Executors 
of  the  Estate  of  Robert  R.  Meyer,  deceased,  and  Ruth 
L.  Sterling,  Robert  D.  Sterling,  Oliver  J.  Sterling,  Doro¬ 
thea  M.  Sterling  and  Edward  C.  Sterling  be  made  parties 
plaintiff  to  this  action. 

/s/  Matthew  F.  McGuire 
Judge. 

•  •  •  • 

1288  Filed  Mar  22  1950  Harry  M.  Hull ,  Clerk 

Pretrial  Proceedings 

STATEMENT  OF  NATURE  OF  CASE : 

Suit  in  equity  brought  by  stockholders  of  defendant 
Mayflower  Hotel  Corporation  seeking  relief  for  them¬ 
selves,  other  stockholders  similarly  situated  and  the  May¬ 
flower  Hotel  Corporation.  The  defendants  who  have  filed 
answers  and  as  to  which  issues  have  been  joined  are  the 
Mayflower  Hotel  Corporation,  Hilton  Hotels  Corporation, 


154 


and  Joseph  Binns,  Harry  L.  Ludwig  and  William  J. 
Friedman  who  are  sued  individually  and  in  their  ca¬ 
pacity  as  officers  of  Mayflower  Hotel  Corporation  and 
Hilton  Hotels  Corporation;  John  Stewart  who  is  sued 
individually  and  in  his  capacity  as  director  of  Mayflower 
Hotel  Corporation,  but  who  filed  an  answer  only  in  his 
individual  capacity;  J.  Clifford  Folger,  Thornton  Raney 
and  Robert  V.  Fleming  who  are  sued  individually  and 
in  their  capacity  as  officers  or  directors  of  Mayflower 
Hotel  Corporation. 

Plaintiffs  claim  that  a  sale  of  majority  stock  of  May¬ 
flower  Hotel  Corporation  made  to  defendant  Hilton 
Hotels  Corporation  through  Folger  and  Donner  in  De¬ 
cember  1946  should  be  declared  illegal,  and  in  violation 
of  the  rights  of  the  minority  stockholders  of  Mayflower, 
having  been  made  without  notice  to  the  directors  or  stock¬ 
holders  of  the  Mayflower  Hotel  Corporation.  Plaintiffs 
do  not  claim  that  the  sale  of  the  stock  of  the  Mayflower 
Hotel  Corporation  to  Hilton  Hotels  Corporation  by  the 
corporate  trustees  controlled  by  Donner  be  set  aside  at 
this  trial;  nor  do  they  at  this  hearing  seek  any  judg¬ 
ment  or  decree  against  or  which  would  bind  Donner  or 
the  corporate  trustees  controlled  by  it.  Plaintiffs  do 
assert  that  they  are  entitled  to  have  a  receiver  ap- 
1289  pointed  with  authority  to  sell  the  stock  acquired 
from  said  corporate  trustees  and  from  the  de¬ 
fendant  Folger,  and  to  have  the  proceeds  from  said  sale 
delivered  to  Hilton  Hotels  Corporation  by  said  receiver. 

Plaintiffs  further  claim  that  the  management  contract 
for  the  Mayflower  Hotel,  made  by  the  Hilton  Corpora¬ 
tion  after  the  aforesaid  sale  of  the  majority  stock  to 
Hilton  was  accomplished,  and  the  renewals  thereof, 
should  be  set  aside  and  defendant  Hilton  Corporation 
required  to  account  for  all  monies  paid  to  it  under  such 
contract  and  the  renewals  thereof. 

That  defendant  Folger,  former  president  of  Mayflower 
Hotel  Corporation  be  required  to  account  to  the  May- 
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flower  Hotel  Corporation  for  commissions,  profits  and 
bonuses  received  by  bis  firm  Folger-Nolan,  Inc.  from 
sales  of  Mayflower  securities  purchased  or  sold  by  his 
firm  on  behalf  of  the  Mayflower  Hotel  Corporation,  such 
commissions,  profits  and  bonuses  being  limited  to  those 
paid  by  the  Mayflower  Hotel  Corporation. 

The  plantiffs  also  assert  that  the  defendant  Folger 
should  be  required  to  account  to  the  Mayflower  Hotel 
Corporation  for  the  sum  of  $17,000,  which  his  firm,  Fol¬ 
ger-Nolan,  Inc.,  received  in  connection  with  the  refinanc¬ 
ing  of  the  Mayflower  Hotel  in  September,  1946,  and  any 
other  commissions  received  by  Folger  or  his  firm  in  vio¬ 
lation  of  his  fiduciary  relations  to  Mayflower. 

Plaintiffs  claim  that  upon  the  reorganization  of  May¬ 
flower  in  1934,  the  defendant  Folger  became  a  director 
and  afterwards  President  of  Mayflower,  and  in  viola¬ 
tion  of  his  fiduciary  duty  bought  on  commission  through 
his  firm  the  bonds  of  Mayflower  for  Mayflower,  and 
1290  the  stock  attached  thereto,  for  Donner  until  said 
Donner, v>  through  the  defendant  Folger  and  others, 
became  the  owner  of  the  controlling  stock  of  Mayflower, 
and  the  said  Folger  and  Donner  became  the  owners  of 
the  majority  of  the  stock  of  Mayflower.  The  defendants 
Stewart  and  Baxter  were  elected  to  the  Board  of  Direc¬ 
tors  by  Donner.  In  1940  Donner  sent  the  defendant 
Binns  from  Philadelphia  to  become  a  director  of  May¬ 
flower;  and,  thereafter,  the  business  of  Mayflower  was 
conducted  by  the  Board  of  Directors  which  was  domi¬ 
nated  by  the  defendants  Folger,  Stewart,  Baxter  and 
Binns.  That  defendants  Stewart,  Baxter,  and  Folger  col¬ 
laborated  in  the  purchase  of  stock  for  Donner,  and  con¬ 
trolling  Mayflower,  declined  to  declare  any  dividends, 
although  in  December  1946  the  Mayflower  had  $3,210,585 
in  undistributed  surplus,  amounting  to  over  $8.23  per 
outstanding  share,  that  Baxter,  Binns,  Folger  and 
Stewart  managed  said  corporation  in  the  interests  of 
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Donner  and  thus  depressed  the  stocks  market  value  to 
the  great  damage  of  the  minority  stockholders. 

That  after  the  sale  was  accomplished  and  control  of 
the  Board  of  Directors  had  been  turned  over  to  the  Hil¬ 
ton  Corporation,  Hilton,  not  Donner,  notified  the  minor¬ 
ity  stockholders.  That  the  officers  and  directors  of  May¬ 
flower,  before  the  consummation  of  the  secret  agreement 
between  Donner,  Folger  and  Hilton  to  sell  and  buy  the 
controlling  stock  of  Mayflower,  refused  to  consider  or  to 
refer  to  the  stockholders  any  negotiation  or  offer  for  the 
purchase  of  Mayflower  Hotel  or  the  majority  stock 
thereof  at  any  price  or  its  affiliation  with  any  chain  of 
hotels,  or  to  superimpose  over  the  management  of  the 
Mayflower  any  other  management 

An  offer  of  the  Waldorf-Astoria  to  manage  the 
1291  Mayflower  for  a  percentage  of  the  increase  of 
profits  was  declined.  The  offer  of  the  Statler 
Hotels  for  affiliation  was  not  considered.  The  offer  of 
the  United  and  American  chains  for  affiliation  was  re¬ 
fused. 

In  1941,  there  was  a  firm  offer  for  the  purchase  of  the 
Mayflower  at  $5,000,000  which  Donner,  the  controlling 
stockholder,  through  his  Board  of  Directors  of  Mayflower 
refused.  The  market  values  have  since  that  time  ad¬ 
vanced  in  Washington  approximately  100%. 

In  1945,  the  defendant  Folger,  as  President  of  the 
Board  of  Directors  of  Mayflower,  was  requested  to  com¬ 
municate  an  offer  for  the  purchase  of  Mayflower  at  a 
price  of  $9,000,000  to  the  Donner  interests,  but  the  de¬ 
fendants  Folger,  Stewart  and  Baxter  refused  to  con¬ 
sider  said  offer  and  did  not  submit  it  to  the  Chairman  of 
the  Board  of  Directors  or  their  co-directors,  or  to  the 
stockholders.  It  is  claimed  this  sale  would  have  resulted 
in  a  pro  rata  realizable  value  of  approximately  $18.00 
per  share. 

In  the  latter  part  of  June  1946,  Arnold  Kirkeby,  the 
head  of  the  Kirkeby  chain  of  hotels,  interviewed  defend- 
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ants  Stewart  and  Baxter  for  the  purpose  of  purchasing 
at  $17.50  per  share  the  controlling  stock  of  Mayflower. 
Approximately  six  weeks  later  Kirkeby  again  contacted 
Stewart  and  renewed  his  offer.  He  was  advised  that  his 
offer  was  still  under  consideration  and  that  Stewart 
would  communicate  with  him  upon  Baxter’s  return  to 
this  country.  This  offer  of  negotiation  for  purchase  was 
never  submitted  by  the  Donner  interests  to  the  Board  of 
Directors  or  to  the  stockholders.  In  November  1946 
Binns,  who  had  resigned  as  director  of  Mayflower 
1292  in  January  1946  and  who  had  since  joined  title  Hil¬ 
ton  organization,  together  with  Baxter,  Stewart 
and  Folger  collaborated  in  the  secret  transaction  of  sale 
of  the  majority  stock  to  Hilton  at  an  alleged  price  of 
$13.00  per  share. 

That  Stewart,  Baxter  and  Folger,  in  connivance  and 
conspiracy  with  Binns,  representing  Hilton,  failed  and 
refused  to  contact  any  other  possible  purchaser  of  this 
controlling  stock  of  Mayflower.  The  sale  of  the  Donner 
and  Folger  stock  to  Hilton  in  December  1946  was  a 
secret  and  unfair  sale. 

The  submission  in  pairs  of  the  resignations  of  the 
four  directors  and  the  election  of  their  successors  in 
pairs  was  a  circumvention  of  the  By-laws  which  invali¬ 
dated  all  subsequent  proceedings  of  which  plaintiffs  com¬ 
plain. 

As  to  the  claim  that  defendant  Folger,  who  violated  his 
fiduciary  duties  in  dealing  in  securities  of  Mayflower  for 
his  own  benefit,  should  be  required  to  account  for  profits 
and  commissions,  plaintiffs  claim  the  defendant  Folger 
as  President  of  Mayflower  undertook  through  himself, 
his  partnership  or  firm  in  which  he  owns  80%  to  re¬ 
finance  the  mortgage  of  Mayflower  by  selling  its  notes 
to  various  banks  in  Washington  and  one  bank  in  Balti¬ 
more.  In  violation  of  his  fiduciary  duties  as  President 
of  Mayflower,  he  retained  $17,000  for  which  he  should 
be  required  to  account. 
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In  addition,  it  is  claimed  the  defendant  Folger  pur¬ 
chased  Mayflower  bonds  for  that,  corporation,  for  which 
he  received  in  breach  of  his  fiduciary  duties,  commissions 
of  approximately  $14,500  and  he  should  be  required  to 
account  for  all  of  these  sums,  and  for  any  other  unlaw¬ 
ful  commissions  retained  by  him  in  dealing  with  the 
securities  of  the  Mayflower  Corporation. 

1293  Plaintiffs  also  rely  on  the  allegations  of  the 
amended  complaint,  except  as  amended  by  this  pre¬ 
trial  order. 

Plaintiffs  claim  that  they  are  entitled  to  the  following 
relief: 

1.  The  secret  and  unfair  sale  of  the  majority  stock 
of  Mayflower  by  Folger  and  Donner  to  Hilton  Hotels 
Corporation  without  notice  to  the  directors  or  stock¬ 
holders  of  Mayflower  and  the  turning  over  to  Hilton 
Corporation  of  the  possession,  control  and  operation  of 
the  Mayflower  be  declared  illegal  and  in  violation  of  the 
rights  of  the  minority  stockholders  of  Mayflower. 

2.  That  a  receiver  be  appointed  to  carry  on  the  busi¬ 
ness  of  Mayflower,  to  conserve  the  assets  of  the  Corpo¬ 
ration  and  to  sell  the  assets  of  the  Mayflower  under  the 
direction  of  this  Court. 

3.  That  the  management  contract  between  the  de¬ 
fendants  Hilton  and  Mayflower  be  set  aside  and  that 
Hilton  be  required  to  account  for  all  monies  paid  to 
Hilton  under  said  contract 

4.  To  require  the  defendant  Folger  to  account  for  all 
profits  and  commissions  received  from  the  Mayflower 
Hotel  Corporation  by  his  firm,  Folger-Nolan,  Inc.,  for 
the  sale  or  purchase  of  its  securities.  And  further  to 
require  the  defendant  Folger  to  account  to  the  May¬ 
flower  Hotel  Corporation  for  the  profit  of  $17,000.  which 
his  firm,  Folger-Nolan,  Inc.,  made  in  connection  with 
the  refinancing  of  the  said  Mayflower  Hotel  in  Septem¬ 
ber,  1946,  and  any  other  commissions  received  by  Folger 
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or  his  firm  in  violation  of  his  fiduciary  relations  to  May¬ 
flower. 

5.  That  the  plaintiffs  may  have  such  other  and  further 
relief  as  to  the  Court  may  seem  just  and  proper. 

1294  The  defendants  who  have  been  served  with 
process  and  filed  answers  in  this  case  deny  that 

any  of  them  entered  into  a  conspiracy  as  alleged  by 
the  plaintiffs. 

Defendants  deny  that  there  was  any  secret  or  unfair 
sale  of  the  stock  of  the  Mayflower  Hotel  Corporation 
controlled  by  The  Bonner  Corporation  to  Hilton  Hotels 
Corporation.  On  the  contrary,  they  assert  that  the  price 
paid  for  the  stock  was  fair  and  reasonable  and  that  all 
other  stockholders  were  advised  of  the  sale  and  offered 
the  same  price  for  their  stock. 

The  defendants  deny  further  that  the  sale  of  said 
stock  was  an  “under  the  table  transaction”,  but  on  the 
contrary  assert  that  the  price  of  $13.00  per  share  which 
was  paid  for  said  stock  by  the  Hilton  Hotels  Corpora¬ 
tion  was  the  sole  consideration  for  said  sale;  that  no 
other  consideration,  either  directly  or  indirectly,  was 
paid  or  promised  to  be  paid. 

The  defendants  deny  that  the  management  contract 
was  fraudulent  or  unfair,  but  on  the  contrary  assert  that 
said  contract  was  entered  into  after  careful  study  and 
consideration.  Said  contract  was  fair  and  reasonable 
and  experience  has  shown  that  it  was  and  is  highly 
beneficial  to  the  Mayflower  Hotel  Corporation. 

The  defendants  deny  that  defendant  Folger  violated 
any  of  his  fiduciary  duties  as  a  result  of  the  activities 
of  his  brokerage  firm  in  connection  with  the  securities 
of  the  Mayflower  Hotel  Corporation  or  the  refinancing 
of  said  hotel.  The  said  activities  were  strictly  in  accord¬ 
ance  with  law  and  the  By-Laws  of  the  said  hotel  com¬ 
pany.  The  brokerage  commissions  and  profits  received 
by  the  Folger  firm  were  fair  and  reasonable  and 

1295  the  results  obtained  were  highly  beneficial  to  the 
Mayflower  Hotel  Corporation. 
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The  defendants  deny  that  the  manner  in  which  certain 
directors  of  the  Mayflower  Hotel  Corporation  resigned 
on  December  19,  1946  was  unlawful.  On  the  contrary 
they  assert  that  the  applicable  law  and  By-Laws  of  the 
Company  were  at  all  times  fully  observed. 

Without  attempting  to  specifically  admit  or  deny  each 
of  the  numerous  claims  alleged  by  the  plaintiffs  in  this 
pretrial  order,  these  defendants  stand  on  the  admissions, 
denials  and  affirmative  defenses  set  forth  in  their  re¬ 
spective  answers. 

STIPULATIONS:  By  agreement  of  counsel  for  the 
respective  parties,  present  in  Court,  it  is  ordered  that 
the  subsequent  course  of  this  action  shall  be  governed 
by  the  following  stipulations  unless  modified  by  the  Court 
to  prevent  manifest  injustice : 

The  parties  hereto  stipulate  to  the  following : 

1.  The  defendants  Harold  Baxter  and  Raymond  D. 
McGrath  are  no  longer  parties  to  this  action. 

2.  That  the  claims  of  plaintiffs  in  this  suit  against 
the  individual  defendants  Fleming,  Raney,  Ludwig  and 
Friedman  are  based  upon  their  alleged  participation  and 
knowledge  as  officers,  directors,  or  employees  of  corpo¬ 
ration  defendants  in  the  transactions  complained  of  in 
this  suit.  Plaintiffs  do  not  seek  any  personal  judgment 
or  decree  against  the  above  named  individual  defendants 
in  this  action  at  this  time,  but  they  reserve  the  right  to 
proceed  against  these  defendants  in  the  event  the  cor¬ 
porate  defendants  fail  to  satisfy  any  money  judgment 
or  decree  which  may  be  entered  herein. 

3.  That  no  money  damages  are  sought  or  claimed 
1296  against  any  defendant  because  of  the  alleged  de¬ 
preciation  of  the  market  value  of  the  stock  of  the 
Mayflower  Hotel  Corporation. 

4  That  all  documents  initialled  by  the  attorneys  for 
the  respective  parties  may  be  admitted  in  evidence  with¬ 
out  formal  proof;  the  parties,  however,  reserving  the 
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right  to  object  to  any  of  said  documents  on  the  grounds 
of  irrelevancy  and  incompetency. 

5.  That  the  claims  of  plaintiffs  as  to  the  setting  aside 
of  the  contract  made  by  defendant  Hilton  Hotels  Cor¬ 
poration  for  the  management  of  Mayflower  Hotel  and 
for  the  return  of  commissions  or  profits  by  Folger  are 
not  asserted  as  rights  accruing  directly  to  the  individual 
plaintiffs,  but  are  rights  asserted  for  the  benefit  of 
Mayflower  Hotel  Corporation. 

6.  That  the  plaintiffs  do  not  seek  at  this  time  to  set 
aside  the  sale  of  the  Donner  stock  to  Hilton,  nor  do 
they  seek  at  this  time  to  obtain  any  judgment  or  relief 
against  The  Donner  Corporation  or  any  parties  repre¬ 
sented  by  it  holding  any  interest  in  the  Mayflower  stock 
sold,  to  Hilton  or  against  any  property  or  interest  that 
Donner  may  have  had  in  Mayflower. 

7.  In  the  event  that  the  trial  court  finds  that  the  de¬ 
fendant  Folger  had  not  violated  his  fiudiciary  duties 
and  was  entitled  to  fees,  charges  and  commissions,  that 
the  rates  of  fees,  charges  and  commissions  paid  to 
Folger-Nolan,  Inc.  or  the  defendant  Folger  in  connection 
with  any  transaction  in  this  case  were  those  customarily 

in  effect  at  that  time  in  the  District  of  Columbia. 
1297  STIPULATIONS :  By  agreement  of  counsel 

for  the  respective  parties,  present  in  Court,  it  is 
ordered  that  the  subsequent  course  of  this  action  shall 
be  governed  by  the  following  stipulations  unless  modified 
by  the  Court  to  prevent  manifest  injustice : 

8.  That  the  transactions  by  Folger-Nolan,  Inc.  and 
the  defendant  Folger  in  respect  of  which  complaint  is  made 
as  to  the  charging  of  fees  and  commissions  are  only  those 
in  which  fees  and  commissions  were  paid  by  the  May¬ 
flower  Hotel  Corporation  and  any  others  received  by 
Folger  or  his  firm  in  violation  of  his  fiduciary  relations 
to  Mayflower. 

/s/  Bolitha  J.  Laws 
Pretrial  Justice. 

Dated  March  22, 1950 
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#  •  •  • 

1298  Law  Offices  of 

GTJGGENHEIMER,  UNTERMYER,  GOODRICH 

&  AMRAM 

Ring  Building 
Washington  6,  D.  C. 

February  14,  1950 

Mr.  Roger  J.  Whitef ord 
815  Fifteenth  Street,  N.  W. 

Washington  5,  D.  C. 

Mr.  Edund  L.  Jones 
Colorado  Building 
Washington,  D.  C. 

Re :  Mayflower  Hotel  Stockholders  Protective 
Committee,  et  al.  v.  Mayflower  Hotel 
Corporation,  et  ah 

Gentlemen : 

Pursuant  to  the  order  of  Judge  Laws  made  at  the 
pretrial  of  this  case,  the  following  is  our  proposed  offer 
of  settlement  of  the  above  case : 

1.  Plaintiffs  will  accept  $23.50  per  share  for  their 
stock  in  the  Mayflower  Hotel  Corporation  plus  $100,000.00 
attorneys  fees  and  costs. 

2.  In  the  alternative,  plaintiffs  will  accept  the  value 
of  their  stock  as  disclosed  by  an  impartial  and  inde¬ 
pendent  appraisal  by  an  expert  or  experts  in  appraisals, 
acceptable  to  the  parties  to  this  action,  of  the  present 
fair  value  of  the  Mayflower  Hotel  property  and  all  of 
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the  other  assets  of  the  Mayflower  Hotel  Corporation  pins 
attorneys  fees  of  $100,000.00  and  costs. 

Very  truly  yours, 

John  Lewis  Smith 
John  Lewis  Smith,  Jr. 

Leslie  C.  Garnett 
Samuel  F.  Beach 
D.  Worth  Clark 
Jerome  J.  Dick 
By  /s/  D.  Worth  Clark 

D.  Worth  Clark 

•  •  •  • 

1299  Filed  May  24  1950  Harry  M.  Hull,  Clerk 

Motion  to  Strike  from  the  Record  Document 
Entitled  “ Plaintiffs’  Request  for  Findings  of 
Fact  and  Conclusions  of  Law” 

Come  now  the  defendants  and  move  the  Court  to  order 
the  Clerk  to  strike  from  the  record  a  document  entitled 
“Plaintiffs’  Request  for  Findings  of  Fact  and  Conclu¬ 
sions  of  Law”,  filed  May  11,  1950,  and  to  return  the 
original  of  said  document  to  Leslie  C.  Garnett,  Esq., 
one  of  the  counsel  for  the  plaintiffs,  by  registered  mail, 
return  receipt  requested. 

/s/  Edmund  L.  Jones 
Edmund  L.  Jones, 

Attorney  for 
Mayflower  Hotel 
Corporation 
J.  Clifford  Folger 
Bobert  V.  Fleming 
Thornton  Raney 
John  Stewart 


/s/  Roger  J.  Whitef ord 
Roger  J.  Whitef ord. 

Attorney  for 

Hilton  Hotels  Corporation 
J  oseph  P.  Bin  ns 
Harry  L.  Ludwig 
William  J.  Friedman 

•  •  •  • 

1300  Filed  May  31  1950  Harry  M.  Hull,  Clerk 

Picuntiff ’s  Opposition  to  Motion  to  Strike 
From  the  Record  Document  Entitled  “Plaintiffs’ 
Request  for  Findings  of  Fact  and 
Conclusions  of  Law” 

Comes  now  the  plaintiffs  by  their  attorneys  and  op¬ 
pose  the  motion  to  strike  their  request  for  findings  of 
fact  and  conclusions  of  law  on  the  ground  that  under  the 
rules  they  are  required  to  make  known  to  the  court  the 
action  they  desire  the  court  to  take  or  their  objections 
to  the  proposed  action  of  the  court  and  their  grounds 
therefor;  they  have  a  right  to  request  the  findings  of 
fact  and  to  object  to  the  findings  of  fact  and  conclusions 
of  law  proposed  by  the  defendants,  and  in  any  event  to 
have  the  requested  findings  of  fact  treated  as  amend¬ 
ments  of  or  substitutes  for  the  findings  proposed  by  the 
defendants. 

D.  WORTH  CLARK 
JOHN  LEWIS  SMITH,  Sr. 

JOHN  LEWIS  SMITH,  Jr. 

EDGAR  J.  GOODRICH 
JEROME  J.  DICK 
GARNETT  &  BEACH 
By  /s/  Leslie  C.  Garnett 
Leslie  C.  Garnett 
Attorneys  for  the  Plaintiffs 
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«  •  •  • 

1301  Filed  Jun  5  1950  Harry  M.  Hall,  Clerk 

Order 

Upon  consideration  of  the  motion  of  the  defendants 
to  have  stricken  from  the  record  a  docament  entitled 
“Plaintiffs’  Eeqaest  for  Findings  of  Fact  and  Conclu- 
sions  of  Law”,  and  apon  hearing  the  argument  of  coun¬ 
sel  for  the  respective  parties,  it  is  by  the  Coart  this 
31st  day  of  May,  1950 

ORDERED  that  the  said  ^document  be  stricken  from 
the  record  and  that  the  original  thereof  be  returned  to 
Leslie  C.  Garnett,  Esq.,  one  of  the  counsel  for  the  plain¬ 
tiffs,  by  registered  mail,  return  receipt  requested. 

/s/  T.  Alan  Goldsboroagh 
Judge 

•  •  •  • 

1302  Filed  Jun  9  1950  Harry  M.  Hull,  Clerk 

Findings  of  Fact  and  Conclusions  of  Law 

This  case  came  on  to  be  heard,  and  the  Court,  having 
considered  the  evidence  introduced  at  the  trial  and 
having  considered  the  stipulations  made  at  the  trial  and 
contained  in  the  pretrial  order,  and  having  heard  and 
considered  the  arguments  of  counsel  for  the  plaintiffs 
and  the  defendants  hereby  makes  the  following  findings 
of  fact  and  conclusions  of  law. 

Findings  of  Fact 

1.  The  individual  plaintiffs  in  this  action  are  certain 
minority  stockholders  of  Mayflower  Hotel  Corporation. 
The  plaintiffs  were  stockholders  of  said  Corporation  at 
the  time  of  the  alleged  grievances  set  out  in  the  amended 
complaint,  and  at  the  time  of  the  filing  of  said  amended 
complaint.  Since  the  date  of  filing  of  the  amended  com- 
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plaint,  certain  of  the  individual  plaintiffs  have  purchased 
about  4,500  additional  shares  of  stock  of  the  Mayflower 
Hotel  Corporation. 

2.  The  defendant  Mayflower  Hotel  Corporation  is  a 
Delaware  corporation  and  owns  and  operates  the  Mayflower 
Hotel  in  Washington,  D.  C. 

3.  The  Donner  Corporation  is  a  Pennsylvania  corpo¬ 
ration,  with  its  principal  place  of  business  in  Phila¬ 
delphia,  Pennsylvania.  Its  sole  business  is  to  act  as  in¬ 
vestment  counsel  for  various  corporate  trustees  which, 
on  December  10,  1946,  held  for  certain  individual  and 
charitable  beneficiaries  194,525  shares  of  the  common 
stock  of  the  Mayflower  Hotel  Corporation.  The  Donner 
Corporation,  although  named  as  a  party  defendant,  is 

not  before  the  court  and  plaintiffs  have  stipulated 
1303  that  no  judgment  or  decree  is  sought  against  it 

4.  The  defendant  Hilton  Hotels  Corporation  is 
a  Delaware  corporation,  engaged  in  the  business  of  own¬ 
ing  and  operating  important  hotel  properties  throughout 
the  United  States.  Said  Corporation  was  organized  in  or 
about  May  1946. 

5.  The  defendant  Robert  V.  Fleming  was  elected  a 
director  of  the  Mayflower  Hotel  Corporation  on  January 
21,  1944,  was  regularly  re-elected,  and  has  continued  to 
serve  as  such  director  until  the  present  time.  The  plain¬ 
tiffs  have  stipulated  that  no  judgment  or  decree  is 
sought  against  him. 

6.  The  defendant  John  Stewart  was  elected  a  director 
of  the  Mayflower  Hotel  Corporation  in  1941,  was  regu¬ 
larly  re-elected,  and  continued  to  serve  as  a  director 
of  said  corporation  until  December  19,  1946,  when  his 
resignation  was  accepted.  The  defendant  Stewart  at  the 
time  of  the  alleged  grievances  set  forth  in  the  amended 
complaint  was  also  the  president  of  The  Donner  Corpo¬ 
ration  and  served  as  president  of  said  corporation  until 
December  31,  1949.  The  plaintiffs  have  stipulated  that 
no  judgment  or  decree  is  sought  against  him. 
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7.  The  defendant  J.  Clifford  Folger  was  elected  a 
director  of  the  Mayflower  Hotel  Corporation  in  the  year 
1935,  was  regularly  re-elected  from  time  to  time,  and 
has  served  continuously  as  such  director  to  the  present 
time.  The  said  defendant  Folger  was  elected  President 
of  the  Mayflower  Hotel  Corporation  on  March  31,  1945, 
succeeding  Mr.  William  L.  Beale,  a  vice-president  of  the 
American  Security  and  Trust  Company,  who  was  then 
made  Chairman  of  the  Board  of  Directors  of  the  said 
corporation  and  its  chief  executive  officer.  The  said  de¬ 
fendant  Folger  was  regularly  re-elected  and  continued 
to  serve  as  President  until  December  19,  1946,  when  his 
resignation  as  President  was  accepted. 

8.  Folger,  Nolan,  Incorporated  is  an  investment  bank¬ 
ing  and  underwriting  firm  in  the  District  of  Columbia. 
The  defendant  Folger  is  and  at  all  material  times  has 
been  President  of  said  Folger,  Nolan,  Incorporated  and 
the  owner  of  approximately  80%  of  its  capital  stock. 

9.  The  defendant  Thornton  Raney  was  Treas- 
1304  urer  of  the  Mayflower  Hotel  Corporation  and 
Assistant  Manager  of  the  Mayflower  Hotel  from 
June  1,  1945,  to  April  30,  1947,  at  which  time  he  left 
the  employ  of  the  Mayflower  Hotel  Corporation.  The 
plaintiffs  have  stipulated  that  no  judgment  or  decree  is 
sought  against  him. 

10.  The  defendant  Joseph  P.  Binns  was  elected  a 
director  of  the  Mayflower  Hotel  Corporation  on  March 
20,  1940.  In  June,  1942,  the  defendant  Binns  entered  the 
military  service  of  the  United  States  and  then  sub¬ 
mitted  his  resignation  as  a  director  of  the  said  corpo¬ 
ration.  His  resignation  was  not  accepted  at  that  time, 
but  he  was  given  a  leave  of  absence  by  the  Board  for 
the  duration  of  the  war.  The  said  defendant  Binns,  in 
the  performance  of  his  military  duties,  was  ordered  over¬ 
seas  in  the  early  part  of  1945  and  thereafter,  being  un¬ 
able  to  attend  meetings  of  the  Board  of  Directors,  his 


resignation  as  a  director  of  Mayflower  was  accepted  on 
October  22, 1945. 

In  December,  1945,  after  leaving  the  military  service 
of  the  United  States,  the  defendant  Binns  became  man¬ 
ager  of  the  Palmer  House  in  Chicago,  Illinois.  At  that 
time  the  said  Palmer  House  was  owned  and  operated  by 
the  Palmer  House  Company,  a  corporation,  the  stock  of 
which  was  owned  by  one  C.  N.  Hilton  and  his  associates. 
Subsequently,  in  or  about  the  month  of  May  1946,  the 
Palmer  House  Company  merged  with  several  other  hotel 
companies  to  form  Hilton  Hotels  Corporation.  Upon 
the  formation  of  the  latter  corporation,  the  defendant 
Binns  became  one  of  its  vice  presidents.  The  defendant 
Binns  was  elected  Executive  Vice  President  of  the  May¬ 
flower  Hotel  Corporation  on  December  19, 1946. 

11.  The  defendant  Harry  L.  Ludwig  was  a  Vice 
President  and  Treasurer  of  the  Hilton  Hotels  Corpora¬ 
tion  and  was  Treasurer  of  the  Mayflower  Hotel  Corpo¬ 
ration  from  December  19,  1946,  to  December  31,  1948. 
The  plaintiffs  have  stipulated  that  they  seek  no  judg¬ 
ment  or  decree  against  him. 

12.  The  defendant  William  J.  Friedman  is  Secretary 
of  Briton  Hotels  Corporation  and  has  been  Secretary  of 
Mayflower  Hotel  Corporation  since  December  19,  1946. 
The  plaintiffs  have  stipulated  that  they  seek  no  judgment 
or  decree  against  him. 

13.  On  December  10,  1946,  the  common  stock  of 
1305  the  Mayflower  Hotel  Corporation  which  was  con¬ 
trolled  by  The  Donner  Corporation,  and  about  5300 
shares  which  were  owned  or  controlled  by  the  defendant 
Folger,  were  sold  to  Hilton  Hotels  Corporation  at  a 
price  of  $13.00  per  share.  No  other  consideration  of 
any  kind  or  character,  either  directly  or  indirectly,  was 
paid  or  promised  as  a  consideration  for  the  sale  of  said 
stock,  and  the  said  purchase  was  not  made  pursuant  to 
any  preconceived  plan  or  conpiracy.  Immediately  after 
the  sale  of  the  Donner  stock  to  Hilton  was  consummated, 


and  in  accordance  with  a  condition  imposed  by  The  Don- 
ner  Corporation,  notice  of  the  sale  was  given  by  letter 
to  each  minority  stockholder  of  the  Mayflower  Hotel  Cor¬ 
poration  and  the  same  price  was  offered  for  such  minor¬ 
ity  stock.  The  said  letter  to  minority  stockholders  con¬ 
tained  no  misrepresentations  and  accurately  set  forth 
the  transaction.  Likewise,  immediately  after  the  consum¬ 
mation  of  the  sale,  full  reports  thereof  appeared  in  the 
public  press.  Said  sale  was  entered  into  and  consum¬ 
mated  by  the  parties  thereto  in  good  faith  and  with  due 
consideration  to  the  rights  of  minority  stockholders. 

14.  No  scheme  or  conspiracy  existed  on  the  part  of 
any  of  the  defendants  to  depress  the  market  value  of 
the  stock  of  Mayflower  by  means  of  a  refusal  to  pay 
dividends  on  said  stock  or  by  any  other  means.  There 
was  no  reduction  in  the  market  value  of  said  stock,  other 
than  reductions  or  variations  in  line  with  general  condi¬ 
tions  and  fluctuations  in  the  securities  market.  The 
book  value  of  said  stock  has  increased  since  December 
31, 1946. 

15.  No  conspiracy  existed  during  the  year  1945  or 
thereafter  between  The  Donner  Corporation,  acting 
through  one  C.  Kenneth  Baxter  and  the  defendant 
Stewart,  and  the  defendants  Binns,  Folger  and  Hilton 
Hotels  Corporation,  as  alleged  in  the  amended  com¬ 
plaint. 

16.  Neither  in  1945  nor  at  any  subsequent  time  was 
an  offer  of  $7,500,000  or  $9,000,000  for  the  purchase  of 
the  Mayflower  Hotel  property  either  made  or  received, 
as  alleged  in  the  amended  complaint. 

17.  In  June,  1946,  one  Arnold  Kirkeby  made  an  offer 
to  negotiate  with  C.  Kenneth  Baxter  and  the  defendant 
Stewart  for  the  purchase  of  the  stock  of  the  Mayflower 
Hotel  Corporation  controlled  by  The  Donner  Corpora¬ 
tion  at  approximately  $17.50  per  share,  which  price 

1306  was  at  that  time  a  point  or  a  point  and  a  half 
above  the  market  bid.  Baxter  and  the  defendant 
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Stewart  indicated  no  interest  in  selling  said  stock  at 
that  time.  Kirkeby  made  no  firm  offer  to  purchase  the 
stock  and  nothing  came  of  the  negotiations.  In  Septem¬ 
ber,  1946,  there  occurred  a  general  downward  break  in 
the  securities  market  In  October,  1946,  there  occurred 
a  strike  of  the  employees  of  the  Mayflower  Hotel  Cor¬ 
poration,  which  lasted  for  21  days,  during  which  time 
operations  came  to  a  virtual  standstill.  In  November, 
1946,  the  defendant  Binns,  acting  on  behalf  of  the  Hilton 
Hotels  Corporation,  began  negotiations  with  C.  Kenneth 
Baxter  for  the  purchase  of  the  Donner  controlled  stock 
in  the  Mayflower  Hotel  Corporation.  In  view  of  the  said 
market  break,  the  strike  of  Mayflower  employees  and 
the  expected  decline  in  the  hotel  business,  the  attitude  of 
the  Donner  executives  toward  a  sale  of  the  Mayflower 
stock  controlled  by  it  had  changed  by  November  1946. 
In  preliminary  discussions  of  price  for  said  stock,  de¬ 
fendant  Binns  indicated  a  price  of  $11.  per  share,  while 
Baxter  countered  with  $15.  per  share.  After  a  period 
of  negotiation,  extending  over  approximately  a  two  week 
period,  agreement  was  reached  and  the  contract  of  sale 
was  executed  on  December  10,  1946,  at  a  price  of  $13. 
per  share.  The  market  bid  at  the  time  of  said  con¬ 
tract  was  approximately  $11.50  per  share. 

18.  On  December  19,  1946,  after  the  purchase  of  the 
controlling  stock  of  the  Mayflower  Hotel  Corporation  by 
Hilton  Hotels  Corporation,  the  resignations  of  William 
L.  Beale,  John  Stewart,  Raymond  D.  McGrath  and 
Harold  R.  Baxter  as  directors  were  accepted,  and  to  fill 
the  vacancies  thus  created  the  following  Hilton  nomi¬ 
nees  were  elected :  L.  Boyd  Hatch,  Executive  Vice  Presi¬ 
dent  of  the  Atlas  Corporation;  Robert  Dowling,  Presi¬ 
dent  of  the  City  Investing  Company  in  New  York;  Henry 
Crown,  Chairman  of  the  Board  of  Directors  of  the  Ma¬ 
terial  Service  Corporation  in  Chicago,  Illinois,  and  a 
Director  of  the  Chicago,  Rock  Island  and  Pacific  Rail- 
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way;  and  Conrad  N.  Hilton,  President  of  the  Hilton 
Hotels  Corporation. 

No  subterfuge  was  used  for  the  circumvention  of  the 
rights  of  stockholders  in  the  election  of  the  four  new 
directors  at  said  meeting  of  December  19,  1946.  At 
the  time  of  the  election  of  each  of  said  directors,  a 
1307  quorum  of  the  Board  of  Directors  of  Mayflower 
was  at  all  times  present  and  voted  for  said  new 
directors.  Furthermore,  the  By-Laws  of  the  Mayflower 
Hotel  Corporation,  during  said  corporation’s  entire  ex¬ 
istence,  and  the  Statute  of  Delaware  have  specifically 
authorized  the  filling  of  vacancies  on  the  Board  of  Di¬ 
rectors  “by  a  vote  of  a  majority  of  the  directors  then 
in  office  although  less  than  a  quorum.” 

19.  On  January  27,  1947,  a  management  contract  was 
entered  into  by  the  Mayflower  Hotel  Corporation  and  the 
Hilton  Hotels  Corporation,  whereby  the  latter,  among 
other  things,  undertook  to  furnish  The  Mayflower  the 
services  of  the  staff  of  its  central  operating  group.  The 
By-Laws  of  the  Mayflower  Hotel  Corporation  have,  dur¬ 
ing  the  entire  existence  of  said  corporation,  specifically 
authorized  the  Board  of  Directors  to  enter  into  contracts 
with  other  persons  or  corporations  for  the  management 
and  supervision  of  the  Mayflower  Hotel.  At  the  time  of 
the  execution  of  said  management  contract,  the  parties 
thereto  had  common  or  interlocking  directors.  Said  con¬ 
tract  in  its  operation  has  at  all  times,  up  to  the  time  of 
the  trial  of  this  cause,  been  fair  to  the  Mayflower  Hotel 
Corporation  and  all  stockholders  thereof.  The  compen¬ 
sation  to  Hilton  Hotels  Corporation  provided  by  the  said 
management  contract  was  and  is  fair  and  reasonable 
compensation  for  the  services  which  Hilton  Hotels  Cor¬ 
poration  is  obligated  to  provide  and,  the  evidence  estab¬ 
lishes,  has  provided.  Said  services  have  been  of  value 
and  profit  to  Mayflower  and  all  its  stockholders  and  were 
necessary  in  order  for  it  to  maintain  its  competitive 
position  among  the  leading  hotels  of  Washington  in  the 
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postwar  period.  The  opening  of  the  Statler  Hotel  in 
Washington  in  1943  placed  The  Mayflower  in  direct  com-  - 
petition  with  an  entirely  modern  hotel  of  comparable 
size  and  location  to  the  Mayflower,  which  was  owned  and 
operated  by  a  national  organization  which  provided  serv¬ 
ices  similar  to  those  furnished  to  the  Mayflower  Hotel 
by  Hilton  Hotels  Corporation  under  said  management 
contract. 

The  services  rendered  by  Hilton  Hotels  Corporation 
under  said  management  contract,  consisting  of  both  ex¬ 
ecutive  and  specialized  staff  services,  were  of  a  kind 
to  which  the  Mayflower  Hotel  Corporation  was  not  en¬ 
titled  unless  purchased  by  means  of  a  management 
1308  contract  or  otherwise.  The  operation  of  the  May¬ 
flower  Hotel  under  said  management  contract  has 
in  no  way,  up  to  the  time  of  the  trial  of  this  cause,  in¬ 
jured  the  interests  of  minority  stockholders  of  the  May¬ 
flower  Hotel  Corporation  but  on  the  contrary  has  been 
beneficial  to  them. 

20.  The  Trust  Indenture  placed  upon  the  property  of 
the  Mayflower  Hotel  Corporation  following  its  reorgani¬ 
zation  in  1935  required  said  corporation  to  use  25%  of 
its  annual  net  income  for  the  retirement  of  its  outstand¬ 
ing  bonded  indebtedness  either  by  cash  payments  to  the 
Trustee  or  by  purchase  of  the  Corporation’s  own  bonds. 
In  1936,  the  Board  of  Directors  of  Mayflower  authorized 
Mr.  William  L.  Beale,  President  of  the  Corporation,  to 
appoint  an  agent  to  make  purchases  of  the  Corporation’s 
bonds  in  the  open  market  to  meet  the  Indenture’s  Sink¬ 
ing  Fund  requirements.  The  said  Beale  was  vested  with 
discretion  both  as  to  the  amount  of  purchases  and  the 
price  to  be  paid.  Pursuant  to  such  authority,  the  said 
Beale  appointed  Folger,  Nolan,  Incorporated  as  the  Cor¬ 
poration’s  Sinking  Fund  agent  to  handle  the  purchase 
of  bonds  in  the  open  market  at  an  agreed  commission 
of  $7.50  per  $1000.00  bond. 


The  Sinking  Fund  operation  was  carried  on  from  1936 
to  1943,  daring  which  period  Folger,  Nolan,  Incorporated 
purchased  for  the  Sinking  Fund  bonds  in  the  principal 
amount  of  $1,964,190.00  for  $1,804,946.05.  During  this 
period  Folger,  Nolan,  Incorporated  received  as  commis¬ 
sions  on  Sinking  Fund  purchases  aproximately  $14,000.00. 

Folger,  Nolan,  Incorporated  provided  expert  services 
in  effectuating  a  long  range  Sinking  Fund  operation,  ex¬ 
tending  over  a  period  of  approximately  8  years,  which 
required  the  exercise  of  skill  and  discretion  in  order  to 
avoid  influencing  market  conditions  to  the  detriment  of 
Mayflower  Hotel  Corporation.  The  Charter  of  the  Cor¬ 
poration  specifically  authorizes  an  officer  or  director  to 
contract  with  the  Corporation  for  his  own  benefit  or  to 
be  interested  in  a  corporation  or  firm  so  contracting, 
upon  full  disclosure  of  such  officer’s  or  director’s  in¬ 
terest  The  interest  of  the  defendant  Folger,  as  a  stock¬ 
holder  and  officer,  in  the  compensation  paid  to  Folger, 
Nolan,  Incorporated,  was  fully  disclosed  to  all  mem¬ 
bers  of  the  Board  of  Directors  of  Mayflower 
1309  Hotel  Corporation.  The  parties  to  this  action 
have  stipulated  that  the  commissions  paid  to 
Folger,  Nolan,  Incorporated  for  its  services  were  the 
usual  and  customary  ones  prevailing  in  the  District  of 
Columbia  at  the  material  times,  and  the  Court  finds  that 
they  were  fair  and  reasonable. 

Folger,  Nolan,  Incorporated  purchased  $62,340.00  prin¬ 
cipal  amount  of  Mayflower  bonds  in  1939  and  1940  for 
The  Donner  Corporation,  but  at  no  time  purchased  any 
bonds  for  Donner  without  first  offering  them  to  the 
Mayflower  Hotel  Corporation  for  the  Sinking  Fund. 

21.  Folger,  Nolan,  Incorporated,  after  the  termina¬ 
tion  of  the  Voting  Trust  and  the  separation  of  Mayflower 
stock  and  bonds  in  1940,  purchased  from  time  to  time 
upon  order  of  The  Donner  Corporation,  common  stock 
of  the  Mayflower  Hotel  Corporation.  Similar  purchases 
were  made  from  time  to  time  by  Folger,  Nolan,  Incorpo¬ 
rated  for  other  clients.  The  Mayflower  Hotel  Corpora- 
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tion  purchased  none  of  its  own  stock  after  the  termina¬ 
tion  of  said  Voting  Trust  and  the  separation  of  stock 
and  bonds. 

22.  On  May  27,  1946,  Folger,  Nolan,  Incorporated  of¬ 
fered  to  refinance  the  Mayflower  Hotel  Corporation’s 
outstanding  first  mortgage  indebtedness  by  the  purchase 
of  the  Corporation’s  new  unsecured  promissory  notes  in 
the  total  sum  of  $1,700,000.00,  said  notes  to  bear  interest 
at  a  rate  of  2-5/8%  per  annum,  Folger,  Nolan,  Incorpo¬ 
rated  offering  to  pay  $1,683,000.00  for  said  notes.  The 
then  outstanding  indebtedness  of  the  Mayflower  Hotel 
Corporation  was  secured  by  a  first  mortgage  on  the 
hotel  property  which  bore  interest  at  the  rate  of  3-1/2 % 
per  annum.  Folger,  Nolan,  Incorporated  in  its  offer  pro¬ 
posed  to  sell  said  notes  to  various  local  banks  through 
private  placement  This  offer  was  given  careful  con¬ 
sideration  by  all  of  the  directors  except  the  defendant 
Folger,  who  did  not  participate  in  the  consideration  of 
or  vote  upon  the  proposal. 

The  offer  of  Folger,  Nolan,  Incorporated  was  accepted 
by  the  Mayflower  Hotel  Corporation  and  a  purchase 
agreement  obligating  Folger,  Nolan,  Incorporated  to  pur¬ 
chase  said  notes  was  executed  by  the  parties  on  July  12, 
1946..  After  the  execution  of  said  purchase  agreement, 
Folger,  Nolan,  Incorporated  undertook  to  sell  these 
1310  notes  to  various  banking  institutions.  Six  Wash¬ 
ington  banks  and  one  Baltimore  bank  later  pur¬ 
chased  the  entire  issue  at  par.  On  September  5,  1946, 
there  was  a  simultaneous  closing  of  the  transaction. 
Those  with  whom  settlement  was  made  were  representa¬ 
tives  of  the  Mayflower  Hotel  Corporation;  the  Penn 
Mutual  Insurance  Company,  the  owner  of  the  mortgage 
being  called;  Folger,  Nolan,  Incorporated;  and  the  pur¬ 
chasers  of  the  notes. 

The  books  of  the  Mayflower  Hotel  Corporation  and  of 
Folger,  N olan Jncorporated  accurately  reflected  the  trans¬ 
action  as  above  described.  The  parties  to  this  action 
have  stipulated  that  the  profit  of  $17,000.00  made  by 
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Folger,  Nolan,  Incorporated  on  said  refinancing  was  the 
customary  profit  on  such  transactions  in  the  District  of 
Columbia  at  the  time,  and  the  Court  finds  it  to  have 
been  fair  and  reasonable.  . 

The  interest  rate  and  other  terms  and  conditions  of 
said  purchase  agreement  and  notes  were  advantageous 
to  the  Mayflower  Hotel  Corporation. 

Neither  the  defendant  Binns  nor  the  Hilton  Hotels 
Corporation,  nor  any  of  its  officers  or  directors  had 
knowledge  of  the  aforesaid  refinancing  until  after  the 
consummation  thereof. 

23.  There  is  no  evidence  to  establish  that  the  de¬ 
fendants,  or  any  of  them,  conspired  in  the  manner  and 
for  any  of  the  purposes  alleged  in  the  amended  com¬ 
plaint 

Conclusions  of  Law 

Upon  the  foregoing  findings  of  fact  the  Court  reaches 
the  following  conclusions  of  law : 

1.  That  the  purchase  of  a  controlling  interest  in  the 
Mayflower  Hotel  Corporation  stock  by  Hilton  Hotels 
Corporation  was  lawfully  made  and  violated  no  rights 
of  the  minority  stockholders  of  Mayflower. 

2.  That  defendants  have  sustained  their  burden  of 
establishing  the  fairness  of  the  management  contract  be¬ 
tween  Mayflower  Hotel  Corporation  and  BDlton  Hotels 
Corporation,  that  said  contract  was  lawfully  entered  into 
and  has  violated  no  rights  of  the  minority  stockholders 

of  Mayflower. 

1311  3.  That  the  transactions  in  Mayflower  Hotel 

securities  by  Folger,  Nolan,  Incorporated  for 
Mayflower  and  others  was  lawful  in  every  respect. 

4.  That  the  transaction  whereby  Folger,  Nolan,  In¬ 
corporated  refinanced  the  Mayflower  Hotel  Corporation 
in  1946  was  lawful  in  every  respect. 

5.  That  plaintiffs  have  failed  to  prove  any  of  the 
causes  of  action  stated  in  the  amended  complaint  and 
are  entitled  to  no  relief. 
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A  decree  will  be  entered  in  accordance  with,  the  fore¬ 
going  findings  of  fact  and  conclusions  of  law. 

/s/  T.  Alan  Goldsborongh 
Jndge 

June  9th,  1950 

«►  •  •  • 

1312  Filed  Jnn  9  1950  Harry  M.  Hull,  Clerk 

Final  Judgment 

This  matter  came  on  for  hearing  on  the  merits  and 
upon  consideration  by  the  Court  of  the  evidence  and 
stipulations  made  in  open  court  and  contained  in  the 
pretrial  order  and  the  arguments  of  counsel,  and  the 
Court  having  made  findings  of  fact  and  conclusions  of 
law,  it  is  this  9th  day  of  June,  1950 
ORDERED  that  the  amended  complaint  be  and  it 
hereby  is  dismissed,  with  costs  taxed  against  the  plain¬ 
tiffs. 

/s/  T.  Alan  Goldsborongh 
Judge 

1313  Filed  Jun  12  1950  Harry  M.  Hull,  Clerk 

IN  THE  UNITED  STATES  DISTRICT 
COURT  FOR  THE  DISTRICT 
OF  COLUMBIA 

MAYFLOWER  HOTEL  STOCKHOLDERS 
PROTECTIVE  COMMITTEE,  ET  AL, 

Plaintiffs, 

VS* 

MAYFLOWER  HOTEL  CORPORATION,  ET  AT., 

Defendants. 

•'  f  t.  ■  »'*  .  s  >  •  f  *  *.„  •  •  .•  •*  '  "*  '  1  4  w.  ' 

Civil  Action  No.  1192-47 
Stipulation 

It  is  stipulated  by  counsel  for  the  respective  parties 
that  the  following  excerpts  from  the  Annual  Reports 
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of  the  Hilton  Hotels  Corporation  for  the  years  1947, 
1948  and  1949  shall  be  admitted  in  evidence : 

December  31, 1947 : 

“In  December,  1947,  an  arrangement  was  made  with 
Marshall  Field  &  Company  of  Chicago,  Illinois,  whereby 
that  concern  now  acts  as  national  purchasing  agent  for 
Hilton  Hotels  Corporation  on  a  percentage  basis  for  the 
purchase  of  a  substantial  portion  of  certain  types  of 
hotel  operating  equipment  and  supplies.  Your  manage¬ 
ment  believes  that  the  experience  and  buying  knowledge 
of  this  outstanding  merchandising  organization  will  re¬ 
sult  in  substantial  economies  in  the  purchase  of  equip¬ 
ment  and  supplies.” 

December  31, 1948 : 

•  “The  contract  made  in  December,  1947  with  Marshall 
Field  and  Company  to  act  as  purchasing  agent  for  Hil¬ 
ton  Hotels  Corporation  for  the  purchase  of  a  large  por¬ 
tion  of  our  equipment  and  supplies  has  proved  eminently 
satisfactory  and  has  resulted  in  substantial  savings.” 

December  31, 1949 : 

“Budgetary  control,  pre-costing  in  food  and  beverage 
departments,  time  and  method  studies  aud  continuation 
and  use  of  labor  saving  equipment  and  devices  wherever 
possible  continue  to  be  fixed  policies  in  Hilton  opera¬ 
tion.  *  The  institution  of  a  centralized  purchasing  depart¬ 
ment  during  1949  has  also  resulted  in  increased  sav¬ 
ings.” 

1314 

D.  WORTH  CLARK 
JOHN  LEWIS  SMITH,  Sr. 

JOHN  LEWIS  SMITH,  Jr. 

EDGAR  J.  GOODRICH  . 
JEROME  J.  DICK 
GARNETT  &  BEACH 
By  /s/  Leslie  C.  Garnett 
Leslie  C.  Garnett 
Attorneys  for  the  Plaintiffs 
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/s/  Roger  J.  Whiteford 
Roger  J.  "Whiteford 
Attorney  for  Hilton  Hotels 
Corporation. 

/s /  Edmund  L.  Jones 
Edmund  L.  Jones 
Attorney  for  Mayflower 
Hotel  Corporation,  et  al. 

•  •  •  • 

1315  Filed  Jun  28  1950  Harry  M.  Hull,  Clerk 

Notice  of  Appeal 

Notice  is  hereby  given  this  28th  day  of  June,  19 50, 
that  the  above  named,  plaintiffs  hereby  appeal  to  the 
United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia  from  the  judgments  of  this  Court  on  the  5th  & 
9th  days  of  June,  19 50  in  favor  of  the  defendants  against 
said  Plantiffs. 

/s/  Leslie  C.  Garnett 

Attorney  for  Plaintiffs 

•  •  •  • 

1316  Filed  Jul  7  1950  Harry  M.  Hull,  Clerk 

IN  THE  UNITED  STATES  DISTRICT 
COURT  FOR  THE  DISTRICT 
OF  COLUMBIA 

MAYFLOWER  HOTEL  STOCKHOLDERS 
PROTECTIVE  COMMITTEE,  ET  AL., 

Plaintiffs 

v. 

MAYFLOWER  HOTEL  CORPORATION,  ET  AT,, 

Defendants 

Civil  Action- No.  1192-47 
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Stipulation 

It  is  hereby  stipulated  and  agreed  by  the  parties  to 
this  action,  through  their  attorneys,  as  follows : 

L  That  on  April  6,  1950,  the  trial  of  the  above  en¬ 
titled  cause  was  completed,  at  which  time  the  Court  an¬ 
nounced  from  the  bench  his  decision  for  the  defendants 
on  the  issues  involved,  and  instructed  counsel  for  de¬ 
fendants  to  prepare  proposed  findings  of  fact  and  con¬ 
clusions  of  law  and  to  submit  said  proposal  to  counsel 
for  plaintiffs  for  their  suggested  additions  and  amend¬ 
ments. 

2.  That  on  April  14,  1950,  defendants*  counsel  sub¬ 
mitted  to  counsel  for  the  plantiffs  proposed  findings  of 
fact  and  conclusions  of  law. 

3.  That  on  May  11,  1950,  plaintiffs  *  counsel  filed  in 
the  office  of  the  Clerk  of  the  District  Court  for  the  Dis¬ 
trict  of  Columbia  proposed  findings  of  fact  and  con¬ 
clusions  of  law,  the  result  of  said  findings  and  conclusions 
being  in  direct  conflict  with  the  announced  decision  of 
the  Court  in  this  cause. 

4.  That  on  May  24, 1950,  counsel  for  all  parties  to  this 
action  were  present  at  an  informal  hearing  in  the  chambers 
of  The  Honorable  T.  Alan  Goldsborough,  Judge  of  the 
United  States  District  Court,  before  whom  this  cause  was 
tried,  at  which  time  Judge  Goldsborough  informed  counsel 
for  the  plaintiffs  that  the  proposed  findings  and  conclusions 
in  disregard  of  his  decision  were  improper  and  in  contempt 
of  Court  and  requested  plaintiffs*  counsel  to  withdraw 
said  document  from  the  record;  that  upon  the  refusal 
of  plaintiffs*  counsel  to  withdraw  said  document,  Judge 

Goldsborough  ordered  counsel  for  the  defendants 
1317  to  draft  and  submit  a  motion  and  order  direct¬ 
ing  the  Clerk  of  the  District  Court  physically  to 
strike  the  aforesaid  document  from  the  record  and  to 
return  it  to  counsel  for  the  plantiffs  by  registered  mail, 
return  receipt  requested;  that  Judge  Goldsborough  fur- 
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ther  informed  counsel  for  plaintiffs  that  he  would  grant 
them  an  additional  period  of  two  weeks  within  which  to 
submit  objections,  additions  and  amendments  to  the  find¬ 
ings  of  fact  and  conclusions  of  law  proposed  by  defend¬ 
ants  and  would  give  them  an  appropriate  hearing  thereon. 

5.  That  plaintiffs’  counsel  offered  no  objections^  addi¬ 
tions  or  amendments  to  defendants’  proposed  findings 
within  the  aforesaid  two  week  period  allowed  by  Judge 
Goldsborough  and  made  no  request  for  additional  time 
within  which  to  file  said  objections,  additions  and  amend¬ 
ment 

D.  WORTH  CLARK 
JOHN  LEWIS  SMITH,  Sr. 

JOHN  LEWIS  SMITH,  Jr. 

EDGAR  J.  GOODRICH 
JEROME  J.  DICK 
GARNETT  &  BEACH 
By  /s/  Leslie  C.  Garnett 
Leslie  C.  Garnett 
Attorneys  for  the  Plaintiffs 

/s/  Edmund  L.  Jones 
Edmund  L.  Jones 
Attorney  for  Mayflower 
Hotel  Corporation 
J.  Clifford  Folger 
Robert  V.  Fleming 
Thornton  Raney 
John  Stewart 

/s/  Roger  J.  Whiteford 
Roger  J.  Whiteford 
Attorney  for  Hilton  Hotels 
Corporation. 

Joseph  P.  Binns 
Harry  L.  Ludwig 
William  J.  Friedman 
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Proceedings 

•  •  •  • 

“  '  .  \-  ..  •  •  •  ,  o ..  i-  .  „ •, *-  sJk*  ^  ..  •-’'I 

76  MB.  GABNETT:  “(18)  The  defendant  John 
Stewart  was  a  director  of  the  defendant  May¬ 
flower,  having  submitted  his  resignation  on  December  19, 

1946,  and  was  and  is  president  of  the  defendant  Donner.” 

MB.  JONES:  That  was  true  at  the  time  this  was 
filed.  He  is  no  longer  president  of  Donner,  as  I  under¬ 
stand  it 

MB.  GABNETT :  No ;  Mr.  Baxter  is  president 
MB.  JONES:  That  is  right. 

79  MB.  GABNETT :  I  have  no  objection  to  amend¬ 
ing  that  if  you  think  it  needs  that  As  far  as  I 
have  gone,  you  have  admitted  that  there  were  445,086 
shares  of  common  stock  of  the  par  value  of  a  dollar  per 
share,  consisting  of  authorized  capital,  and  that  there 
were  389,738  shares  outstanding? 

MB.  WHITEFOBD :  That  is  right 

•  #  #  • 

•  ! 

84  MB.  BEACH:  If  the  Court  please,  before  we 
proceed  with  some  of  the  depositions,  may  I  ask 
the  other  side  if  they  will  stipulate  as  to  just  one  more 
thing,  sir?  There  were  renewals  of  the  management  con¬ 
tract  made  in  1947,  1948,  and  1949.  We  would  like  to  . 
know  if  they  would  stipulate  that  at  the  time  the  renewals 
of  the  management  contract  were  made,  the  directors  were 
still  interlocking. 

MB.  JONES:  Yes. 

MB. WHITEFOBD:  Yes. 

MR  BEACH:  If  the  Court  please,  we  would  like  to 
offer  and  read  from  the  deposition  of  Arnold  Kirkeby. 

This  deposition  was  taken  on  December  16,  1949.  This 
deposition  begins  on  page  3,  where  Mr.  Kirkeby  is  shown 
as  being  sworn. 


(The  depositon  of  Arnold  Kirkeby  was  then  read.  Mr. 
Beach  read  the  questions  on  direct  examination,  and  Mr, 
John  Lewis  Smith,  Jr.,  read  the  answers. 


Deposition  of  Arnold  Kirkeby 


Direct  Examination  by  Mr.  Garnett 

Q  Mr.  Kirkeby,  will  yon  please  state  your  name  and 
address  for  the  record?  A  Arnold  Kirkeby,  Hampshire 
House,  New  York  City. 

Q  What  is  your  business,  Mr.  Kirkeby?  A  Hotel  ex¬ 
ecutive. 

Q  What  is  your  official  position  with  the  Kirkeby  Cor¬ 
poration?  A  President 

Q  The  business  of  the  Kirkeby  Corporation  is  the  man¬ 
agement  and  control  and  ownership  of  a  chain  of  hotels? 
A  Yes. 

Q  How  extensive  is  that  chain  of  hotels?  A  At  the 
present  time  it  consists  of  ten  hotels  extending  across 
the  country. 

Q  And  one  in  Cuba?  A  And  one  in  Cuba. 

Q  Mr.  Kirkeby,  in  the  summer  of  1946  did  you  have 
occasion  to  consider  acquiring  the  controlling  stock  of 
the  Mayflower  Hotel  in  Washington?  A  I  did. 

Q  Can  you  fix  the  time  when  you  considered  that?  A 
June,  1946. 

Q  At  that  time  did  you  or  your  son  own  any  stock 
in  the  Mayflower  Hotel? 


Q  Did  you  ever  have  any  conferences  with  Mr.  Stewart 
and  Mr.  Baxter  with  regard  to  the  purchase  of  the  Donner 
stock  in  the  Mayflower  Corporation? 


MB.  WHITEFOBD:  If  Your  Honor  please,  I  want  to 
interpose  an  objection  to  ary  of  this  testimony  from 
85  now  on,  as  to  conversations  with  Mr.  Stewart  and 
Mr.  Baxter  by  Mr.  Kirkeby  in  Philadelphia,  in  so 
far  as  Hilton  and  the  Hilton  interests,  that  I  represent,  are 
concerned. 

My  reason  for  the  objection  is  this:  that  whatever 
conversations,  in  the  summer  of  1946,  Mr.  Kirkeby  as  a 
prospective,  potential,  or  inquiring  purchaser  of  the  Don- 
ner  stock  may  have  had  with  the  Dormers  has  no  re¬ 
lationship  to  anything  that  Hilton  had  anything  to  do 
with — no  knowledge  of  it.  As  we  have  said  in  the  open¬ 
ing  statement,  and  as  appears  from  the  deposition,  there 
is  no  relief  asked  for  against  the  Dormers  in  any  way, 
so  that  there  is  no  possible  chance,  as  I  see  it,  that  this 
testimony  could  in  any  way  bind  Hilton  or  shed  any  light 
on  the  accusations  made  against  Hilton  in  this  case. 

THE  COURT:  The  Court  will  admit  it  subject  to  ex¬ 
ception,  sir. 

MB.  WHITEFOBD :  Yes,  Your  Honor. 

MR.  JONES:  I  will  note  the  same  objections,  if  I 
may,  sir. 

THE  COURT :  All  right 

(The  reading  of  the  deposition  was  resumed.) 


A  I  had  one  meeting  with  them  in  person. 

Q  Can  you  fix  the  time  of  that  meeting  as  accu¬ 
rately  as  you  canf  A  If  was  not  sooner  than  June  15th, 
nor  later  than  June  30, 1946. 

Q  By  what  method  do  you  fix  those  dates?  A  Be¬ 
cause  we  took  over  the  operation  of  the  Warwick  in 
Philadelphia  on  June  10th,  and  I  recall  it  was  shortly 
after  that  I  first  contacted  Mr.  Stewart  and  Mr.  Baxter. 

Q  When  did  you  purchase  stock,  you,  your,  son,  or  for 
your  son,  in  the  Mayflower  Hotel?  A  On  June  5,  1946. 


Q  How  was  the  conference  between  Mr.  Stewart  and 
Mr.  Baxter  and  yourself  arranged!  A  I  placed  a  tele¬ 
phone  call  from  my  New  York  office  in  which  I  asked  for 
either  of  them  at  their  Philadelphia  office.  I  don’t  recall 
which  one  I  talked  to  over  the  telephone,  but  we  made  an 
appointment  to  meet  at  their  office  in  Philadelphia  the 
following  afternoon. 

Q  And  that  was  approximately  how  long  after  yon 
bought  the  Warwick,  or  after  yon  concluded  your  arrange¬ 
ments  for  the  Warwick  on  June  10th?  A  Well,  I  didn’t 
make' a  record  of  the  exact  date,  but  as  I  stated  previously, 
it  was  some  time  between  June  15  and  June  30,  to  the 
best  of  my  recollection.  We  had  already  been  in  the  oper¬ 
ation  of  the  Warwick,  and  I  had  been  back  here  in  New 
York  for  some  days.  That  is  the  way  I  fix  that  date. 

Q  Who  was  present  at  the  conference  that  you  finally 
had  with  Mr.  Stewart  and  Mr.  Baxter?  A  Mr.  Stewart, 
and  Mr.  Baxter,  and  I,  and  no-one  else. 

Q  You  had  no  associate  with  you  at  the  time?  A  I 
did  not 

Q  Will  you  tell  us  in  your  own  language  what  occurred 
at  that  conference?  A  I  asked  them  the  same  as  I  had 
in  the  telephone  conversation  if  they  were  interested  in 
disposing  of  the  controlling  interest  they  represented  in 
the  Mayflower  Hotel.  They  said  the  interest  was  not  for 
sale,  but  they  would  consider  the  matter,  that  they  might 
possibly  have  some  definite  viewpoint  on  it  at  some  time 
in  the  future.  They  asked  me  if .  I  was  familiar  with 
the  figures,  to  which  I  replied  I  was  not  They  asked  me 
if  I  would  be  interested  in  reviewing  figures  with  them. 
I  said  I  was.  They  then  proceeded  to  bring  out  audits 
covering  the  last  four  to  five  years  of  operation,  which  I 
glanced  over  hurriedly  and  which  we  discussed  a  little 
further.  On  the  basis  of  the  figures  I  had  seen,  I  told 
them  I  would  be  interested  in  negotiating  for  the  pur¬ 
chase  of  the  controlling  stock  at  a  price  of  approximately 
a  point  or  two  above  the  market,  which  I  understood  at 


the  time  was  about  sixteen,  and  a  half  or  seventeen.  I  say 
sixteen  and  a  half  or  seventeen  in  spite  of  the  fact  that  I 
had  paid  eighteen  for  three  hundred  shares  of  the  stock 
for  my  son  a  short  time  previously;  but  I  was  fully  aware 
of  the  fact  that  I  was  paying  above  the  market  for  that 
stock,  because  as  the  broker  explained,  it  was  difficult  to 
even  get  a  block  of  that  size  without  paying  above  the 
market.  The  discussion  was  a  very  friendly  one.  I 
would  say  it  lasted  for  approximately  an  hour  and  a  half, 
and  by  the  conclusion  of  the  discussion  both  Mr.  Baxter 
and  Mr.  Stewart  stated  that  they  were  still  not  in  a  mood 
to  dispose  of  this  stock. 


86  THE  COURT:  For  the  Court’s  information, 
were  they  both  directors  of  the  Mayflower  at  the 

timet 

MR.  BEACH:  Yes,  sir;  they  represented  the  Donner 
interests,  sir. 

(The  reading  of  the  deposition  was  resumed.) 


However,  if  they  had  any  change  of  mind  about  the 
subject,  they  would  be  glad  to  let  me  know.  We  then 
had  a  brief  discussion  about  the  Philadelphia  Warwick 
They  asked  me  if  I  would  tell  the  manager  to  favor  them 
with  reservations  when  they  called  up  for  friends,  and.  I 
said  they  might  take  the  liberty  of  calling  on  me  when 
they  had  occasion  to  come  to  New  York  in  connection  with 
the  reservations. 


A  (Cont’d)  The  rooms  were  rather  scarce  in  those 
days  around  the  country.  And  we  discussed  the  financial 
set-up  of  the  Mayflower  Hotel  Corporation.  I  stated  that 
the  figure  of  a  point  or  two  above  the  market  was  not  a 
firm  offer  by  any  means;  that  it  would  be  subject  to  my 
making  an  inspection  and  survey  of  the  property,  which  I 
was  unwilling  to  do  unless  they  were  in  a  frame  of  rmnd 
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to  consider  an  offer  at  approximately  these  figures.  That 
is  the  sum  and  substance  of  the  discussion,  to  the  best  of 
my  recollection. 

Q  At  the  conclusion  of  your  conference  with  them,  was 
there  an  understanding  whether  or  not  you  should  get  in 
touch  with  them  or  they  with  you?  A  We  had  a  very 
definite  discussion  on  that  point.  Here  I  had  communi¬ 
cated  with  them  by  telephone.  I  had  met  with  them  at 
my  suggestion.  I  had  evidenced  a  keen  interest  in  buy¬ 
ing  the  stock  in  question,  and  when  a  man  tells  you  that 
it  is  not  for  sale,  there  was  nothing  left  for  me  to  do 
except  wait  and  see  whether  or  not  they  had  a  change 
in  mind  about  it  at  some  time  in  the  future.  I  recall 
very  definitely  one  or  both  of  them  said  if  they  had  a 
change  of  heart  about  the  stock  they  would  get  in  touch 
with  me.  I  told  them  where  I  was  located  in  New  York. 

Q  It  was  your  definite  understanding  at  that  time, 
then,  that  they  were  not  interested  in  the  sale  of  that 
stock  at  a  point  or  so  above  the  then  market,  which  you 
think  was  sixteen  and  a  half?  A  Sixteen  and  a  half  or 
seventeen.  On  these  unlisted  securities  there  usually  is  a 
little  spread. 

Q  Was  there  any  discussion  between  you  and  them  of 
your  financial  ability  to  swing  the  deal  of  the  Mayflower? 
A  We  didn’t  really  get  into  that.  I  told  them,  and  they 
were  aware  of  the  fact  that  shortly  prior  to  that  we  had 
.  paid  $1,900,000  cash  for  "the  Warwick  stock  controlling 
interest  In  the  course  of  the  conversation  I  stated  that 
I  was  a  qualified  bidder,  and  one  of  them  stated  in  reply 
that  there  is  no  question  in  their  mind  on  that  point 
To  the  best  of  my  recollection  there  was  no  further  dis¬ 
cussion  on  that  point 

Q  Did  you  ever  get  in  touch  with  them  again,  or  at¬ 
tempt  to  get  in  touch  with  them  again?  A  Yes,  I  hadn’t 
heard  from  them,  and.  I  would  say,  loughly,  a  month 
or  six  weeks  later  I  put  in  a  telephone  call  to  their  Phila¬ 
delphia  office  and  asked  for  either  Mr.  Stewart  or  Mr. 
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Baxter.  Mr.  Stewart  answered  the  call.  I  told  them  I 
wanted  him  to  know  I  was  still  interested  in  the  pur¬ 
chase  of  that  stock  and  was  wondering  whether  or  not 
they  were  in  a  mood  at  that  time  to  consider  my  tenta¬ 
tive  offer.  Mr.  Stewart  replied  that  his  associate,  Mr. 
Baxter,  was  out  of  the  country  on  his  honeymoon;  that 
he  would  discuss  the  matter  with  him  again  upon  his 
return  and  let  me  know.  X  never  heard  from  him  after 
that  telephone  conversation,  nor  have  I  had  any  further 
discussions  with  him  since. 

Q  Mr.  Kirkeby,  I  believe  I  asked  you  this  morning 
if  you  had  a  record  of  that  telephone  call  to  Mr.  Stewart. 
You  said  that  you  had  never  searched  the  records  but 
you  thought  you  had  that  call?  A  I  don’t  keep  a  personal 
record  of  my  calls,  but  I  am  sure  our  telephone  depart¬ 
ment  has  a  record  of  all  long  distance  calls,  and  I  could 
probably  secure  it  through  them. 

Q  Will  you  try  to  secure  that  and  send  us  several 
copies  of  it? 


MR.  BEACH:  If  Your  Honor  please,  if  I  may  inter¬ 
rupt  here,  I  would  like  to  come  back  to  that  page  a  little 
later  on,  because  I  think  there  is  something  left  out  of 
the  deposition.  I  would  like  to  ask  these  gentlemen  if 
their  recollection  is  correct  about  that.  I  will  come  back 
to  that  page. 

MR.  WHITEFORD:  I  will  tell  you  what  is  left  out, 
according  to  my  memory.  It  was  not  Mr.  Roth  who  said 
that,  in  response  to  the  question: 

4 ‘Will  you  try  to  secure  that  and  send  us  several  copies 
of  it?” 

I  think  I  said: 

“It  wouldn’t  make  a  bit  of  difference  if  Mr.  Kirkeby 
searched,  and  I  wouldn’t  want  him  to  go  to  a  lot  of  unnces- 
sary  trouble.” 
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In  other  words,  if  he  said  he  phoned,  he  phoned. 
There  is  no  dispute  about  that 

(The  reading  of  the  deposition  was  resumed. 
After  the  reading  of  the  following  question,  the  follow¬ 
ing  occurred:) 

“Question:  Mr.  Kirkeby,  in  your  conference  with  Mr. 
Stewart  and  Mr.  Baxter,  was  there  any  request  on  your 
part  that  you  should  examine  physically  and  financially 
the  affairs  of  the  Mayflower  and  such  a  request  was  re¬ 
fused  on  the  ground  that  it  would  disturb  the  present  own¬ 
ers  of  the  Mayflower?” 

MR.  WHITEFORB:  May  I  perhaps  dear  up  what  I 
just  said?  As  Mr.  Jones  put  it,  you  know,  of  course, 
that  Mr.  Baxter  and  Mr.  Stewart  in  their  depositions 
say  that  they  never  heard  from  Mr.  Kirkeby  afterward. 
In  admitting  this,  what  I  admitted  was  that  there  was 
no  need  for  Mr.  Kirkeby  to  go  and  try  to  get  a  tele¬ 
phone  receipt  He  said  he  phoned  again.  I  do  not  ques¬ 
tion  his  statement 

MR.  JONES:  And  he  would  so  testify. 

MR.  BEACH:  In  other  words,  he  would  so  testify 
that  he  phoned  again? 

MR. JONES:  Yes. 

MR.  BEACH :  Thank  you. 


. 


(The  reading  of  the  deposition  of  Arnold  Kirkeby 
was  then  continued.) 


•  ■ 

-i*V,  •:< 

;  I 


MR.  ROTH:  It  wouldn’t  make  a  bit  of  difference  if 
Mr.  Kirkeby  searched,  and  I  wouldn’t  want  him  to  go  to 
a  lot  of  unnecessary  trouble. 

MR.  GARNETT :  We  will  leave  it  just  that  way,  then. 

BY  MR.  GARNETT: 

Q  Mr.  Kirkeby,  in  your  conference  with  Mr.  Stewart 
and  Mr.  Baxter  was  there  any  request  on  your  part  that 
you  should  examine  physically  and  financially  the  affairs 
of  the  Mayflower  and  such  a  request  was  refused  on  the 
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ground  that  it  would  disturb  the  present  owners  of  the 
Mayflower?  A  No,  as  I  stated  previously,  I  said  I  didn’t 
want  to  take  the  time  of  inspecting  and  making  a  survey 
of  that  property  unless  they  were  in  a  mood  to  sell 
along  the  lines  of  my  tentative  offer. 

Q  Why  did  you  purchase  the  shares  of  stock  on  June 
5th  in  the  Mayflower  for  your  son  ? 

MB.  WHITEFORD :  Why  did  he  purchase  it? 

MR. GARNETT:  Yes. 

A  That  was  about  the  time  when  I  first  started  think¬ 
ing  about  the  Mayflower,  and  I  thought  that  would  be  a 
good  idea  to  have  someone  in  the  family  a  stockholder 
of  record  so  that  he  would  get  reports  as  they,  were  issued 
to  keep  in  touch  with  the  situation. 

Q  At  the  time  that  there  was  an  announcement  in  the 
public  press  that  the  Bonner  interests  had  sold  to  Hilton 
the  controlling  stock  of  the  Mayflower-— 

MR.  WHITEFORD :  Hilton  Hotels  Corporation. 
That’s  the  first  time  you  mentioned  it. 

MR.  GARNETT:  Hilton  Hotels  Corporation,  yes, 
that’s  all  right,  n  ,  ‘ 

Q  (Cont’d)  — did  you  consider  that  your  offer  was — 
your  tentative  offer  was  still  pending^ 

MR.  ROTH:  I  will  have  to  move  to  strike  all  of  this 
out,  Mr.  Garnett 

MR.  GARNETT:  I  will  strike  out  the  words  “did  you 
consider”. 

BY  MR.  GARNETT: 

Q  Was  your  tentative  offer  still  pending?  A  I 
couldn’t  say  that  any  offer  was  pending  after  a  lapse  of 
that  period  of  tim& :  v  ■ 

^ Cross-Examination  by  Mr.  Whiteford 

Q  Mr.  Kirkeby,  for  anything  that  you  have  stated  here 
on  direct  examination,  I  take  it  you  don’t  want  to  leave 
any  impression  in  this  record  that  you  ever  made  a  firm 
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offer  for  the  Donner  stock  in  the  Mayflower  Hotel?  A 
No,  I  do  not 

Q  In  other  words,  you  never  made  a  firm  offer?  A 
That’s  right 

• '  •  «  • 


92  MB.  GARNETT:  We  can  introduce  the  deposi¬ 
tion  of  Mr.  Baxter,  who  is  not  a  party,  and  as  to 

whom  we  have  had  no  understanding  about  his  being 
present 

MB.  BEACH:  Is  there  any  objection  to  read- 

93  ing  Mr.  Baxter’s  deposition?  You  are  not  going 
to  produce  him? 

MB.  JONES:  I  do  not  think  we  can  have  Mr.  Baxter 
here  until  Wednesday  morning,  so  I  am  not  going  to 
object  to  the  Baxter  deposition,  if  you  want  to  offer  that 
THE  COUBT:  All  right,  gentlemen.  Proceed  with 
the  Baxter  deposition. 

MB.  BEACH:  This  is  the  deposition  of  C.  Kenneth 
Baxter,  taken  on  December  1,  1949,  at  Washington,  D.  C. 

(The  deposition  of  the  witness  C.  Kenneth  Baxter  was 
then  read. 


Direct  Examination 
BY  MB.  GARNETT: 

Q  Mr.  Baxter,  will  you  state  your  name  and  address 
for  the  record,  please,  sir?  A  C.  Kenneth  Baxter,  123 
South  Broad  Street,  Philadelphia. 

Q  What  is  your  connection  with  the  Donner  Corpora¬ 
tion,  formerly  the  Donner  Estates,  Inc.?  A  Treasurer 
and  vice  president. 

Q  Vice  President  and  treasurer  ?  A  Yes,  sir. 


v: 


191 


Q  How  long  have  yon  been  connected  with  the  Donner 
Estates?  A  About  19  years. 

Q  What  is  the  Donner  Corporation?  A  It  is  an  in¬ 
vestment  advisory  company  to  the  trusts  of  the  Donner 
family. 

Q  When  you  speak  of  the  trusts  of  the  Donner  family, 
are  those  philanthropic  trusts  entirely?  A  One  of  them 
is.  The  rest  are  personal  trusts  in  which  the  individual 
members  of  the  family  are  beneficiaries. 

Q  That  is  the  Cancer  Research?  A  It  was  the  Can¬ 
cer  Research.  It  is  now  the  Donner  Foundation. 

•  «  •  • 

BY  MR.  GARNETT: 

Q  They  were  nominal  directors  of  Donner  Corpora¬ 
tion?  A  It  has  always  been  members  of  the  family,  Mr. 
Robert  Donner,  Mrs.  Dendda,  Mrs.  Hanson,  Mrs.  Dora 
Ide,  and  so  forth.  ;  .i,  , 

Q  Very  well.  Can  you  tell  for  the  record  how  much 
of  the  stock  of  the  Mayflower  the  Donner  interests  owned 
in  1946?  A  In  exact  number  of  shares? 

Q  Yes,  as  near  as  you  can.  A  I  could  not  tell  you 
the  exact  number  of  shares,  but  it  was  approximately 
49  per  cent  of  the  stock  outstanding. 

V.r;  •  •  • 

Q  Through  what  brokers  did  the  Donner  interests 
acquire  stock  of  the  Mayflower?  A  I  don’t  know  as  I 
could  name  every  one.  Smith  Barney  and  Company, 
Schmidt  Poole  and  Company,  Eastman  Dillon  and  Com¬ 
pany.  I  think  those  were  the  major  ones.  There  might 
have  been  three  or  four  other  minor  transactions. 

Q  When  did  you  become  a  director  of  the  Mayflower? 
A  I  believe  it  was  in  1938. 

Q  No.  Did  you  purchase  any  bonds  of  the  Mayflower, 
outstanding  bonds  of  the  Mayflower,  the  1950  5’s,  as  I 
understand  it. 
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THE  WITNESS:  Yes,  we  purchased  bonds  with  the 
voting  trust  certificates  attached,  if  that  is  the  way  I 
understand  your  question. 


Q  Through  whom  did  you  purchase  those  bonds?  A 
If  my  memory  serves  me  correctly,  I  think  Smith  Barney 
was  the  original  broker  we  dealt  with  in  the  purchase 
of  bonds. 

Q  Did  you  purchase  any  through  Folger  Nolan?  A 
Later  on,  yes.  I  think  we  did  later  on. 

Q  You  have  no  idea  how  many  you  purchased  through 
Folger,  Nolan  or  through  Folger?  A  No,  not  exactly. 
I  would  have  to  look  up  the  records  on  that. 


Q  After  the  voting  trust  ended,  and  the  Mayflower 
purchased  its  own  bonds  to  be  retired  for  sinking  fund, 
did  you  not  at  that  time  purchase  through  Folger  Nolan 
and  Company  the  accompanying  stock  certificates,  even 
though  it  was  not  a  part  of  the  bond?  A  If  I  under¬ 
stand  your  question  correctly,  when  the  voting  trust  cer¬ 
tificates  were  separated  from  the  bonds,  we  did  purchase 
voting  trust  certificates  separate  from  the  bonds. 

Q  And  purchased  stock  in  like  amount  at  that  time? 
A  That  is  right,  we  purchased  both  stock  and  bonds, 
whatever  was  offered. 


Q  You  had  a  great  many  dealings  with  Folger  Nolan 
and  Company,  didn’t  you?  A  Quite  a  number,  yes. 

Q  Wasn’t  he  your  sort  of  Washington  investment 
counsel?  .A  We  don’t  have  any  investment  counsel  We 
are  investment  counsel. 

Q  He  was  not  your  associate  investment  counsel?  A 
By  no  means.  He  was  just  one  of  fifty  or  sixty,  seventy 
brokers  we  deal  with. 
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Q  You  succeeded  on  the  directorate  of  the  Mayflower 
Mr.  W.  H.  Donner,  I  believe.  A  That  is  correct 

Q  You  were  really  the  directing  director  of  the  May¬ 
flower  after  that  time,  weren’t  you?  A  No,  I  don’t 
think  so  at  all.  When  I  came  on  the  board,  I  had  never 
met  any  of  the  individuals  previously;  to  the  best  of  my 
knowledge  they  were  all  Washington  people  at  that  time. 
We  owned  a  relatively  small  percentage  of  the  stock.  I 
don’t  think  I  wielded  any  influence  at  all  any  more  than 
my  individual  vote  as  a  director. 

Q  Later  on  you  must  have  had  some  influence,  because 
you  named  Mr.  Stewart  and  Mr.  Harold  Baxter,  your 
brother,  and  Mr.  Binns,  on  the  board.  A  As  our  stock¬ 
holdings  increased — 

Q  And  Mr.  McGrath,  also.  A  As  our  stockholdings 
increased,  I  think  our  influence  also  increased  on  the 
board.  As  to  the  individuals  you  named,  would  you  mind 
naming  them  again?  A  Mr.  Binns,  Mr.  John  Stewart, 
Mr.  Raymond  McGrath,  and  Mr.  Harold  Baxter,  as  I  un¬ 
derstand  it,  were  named  on  the  board  at  your  suggestion. 
A  I  think  at  various  times  I  recommended  them  for  con¬ 
sideration  of  the  board. 

Q  And  your  recommendation  was  always  accepted.  A 
As  far  as  those  individuals  were  concerned. 

•  •  •  • 

Q  They  didn’t  go  against  your  recommendation  when 
they  announced  that  they  were  opposed  to  any  manage¬ 
ment  contract,  and  that  the  Mayflower  was  a  distin¬ 
guished  hotel  that  could  stand  on  its  own  and  should  not 
be  associated  with  any  others,  you  concurred  in  that, 
didn’t  you?  A  What  are  you  referring  to?  I  don’t 
quite  understand  your  question. 

Q  I  am  referring  to  the  opportunities  that  you  had  to 
associate  the  Mayflower  in  management  contracts  with 
other  chains  and  matters  of  that  sort,  when  the  board  of 
directors  declared  that  it  was  against  their  policy  and 


that  this  was  a  well,  managed  hotel,  doing  well,  and  that 
they  did  not  propose  to  have  any  management  contract 
whatsoever.  I  said  yon  did  not  disagree  with  that  con¬ 
clusion  of  the  board,  because  it  was  unanimous?  A  No, 
I  did  not  disagree  with  that. 

Q  Will  you  name  me  one  instance  in  which  you  did  dis¬ 
agree  with  the  board  or  the  board  disagreed  with  you,  I 
might  put  it  that  way. 

•  •  •  • 


ME.  WHlTEFORD :  If  Your  Honor  please,  you  see 
this  is  a  discovery  deposition.  The  questions  are  argu¬ 
mentative  and  have  nothing  to  do  with  this  tranction  we 
are  trying  here,  as  I  can  see  it  I  do  not  want  to  be  ob¬ 
jecting  to  all  Ibis  from  the  standpoint  of  Hilton,  but  I 
certainly  want  it  understood  that  it  does  go  in  over  my 
objection.  It  is  not  relevant  It  certainly  cannot  be  bind¬ 
ing  on  us.  I  do  not  know  how  to  make  my  objection. 
94  THE  COTJBT:  It  goes  in  subject  to  exception, 
sir.  When  the  case  is  argued,  it  may  all  be  stricken 
out ;  I  do  not  know. 

ME.  WHlTEFORD:  All  right. 

(The  reading  of  the  deposition  was  resumed.) 

•  •  •  • 

A  Oh,  there  were  a  great  many  operating  problems 
that  came  up  in  which  we  did  not  agree.  I  think  that  all 
of  the  various  members  exercised  their  own  individual 
judgment  in  respect  to  them. 

•  •  •  • 

Q  When  the  controlling  stock  of  the  Mayflower  was 
sold  to  Hilton,  were  there  any  conditions  attached?  A 
The  only  one  I  know  was  that  all  stock  holders  would  be 
offered  the  same  price. 

Q  Was  there  any  condition  that  Mr.  Eainey  was  to  be 
retained  for  a  year?  A  I  think  there  was  a  verbal 


195 


understanding,  or  not  an  understanding,  a  request  that 
he  be  retained  for  a  year.  However,  I  was  not  in  on 
that-  conversation.  That  is  second  hand  so  far  as  I  am 
concerned. 

•  •  •  • 

Q  As  director  of  the  Mayflower  and  as.  the  proponent 
of  membership  of  the  majority  of  the  directorate  of  the 
Mayflower,  you  were  quite  active  in  the  management  of 
the  Mayflower,  were  you  not?  A  I  would  say  so,  defi¬ 
nitely. 

Q  How  was  it  that  Mr.  Folger  became  a  member  of 
the  board  of  directors  of  the  Mayflower,  and  thereafter 
a  member  of  the  executive  committee?  A  I  could  not 
answer  that  question  because  he  was  a  director  long  be¬ 
fore  I  became  associated  with  the  hotel 

Q  -He  became  a  member  of  the  executive  committee 
along  with  you?  A  Oh,  yes,  so  far  as  the  executive 
committee  is  concerned. 

Q  How  long  have  you  known  Mr.  Binns?  A  I  think 
from  about  ’38  or  ’39;  I  met  him  when  I  first  went  out 
to  Pittsburgh.  He  was  a  director  of  the  "William  Penn 
Hotel  out  there,  and  I  met  him  out  there. 

Q  In  which  the  Donner  interests  were  largely  inter¬ 
ested?  A  Well,  at  that  time  not  very  largely.  We  had 
a  small  interest. 

Q  Are  now?  A  Yes. 

Q  Then  it  was  through  your  acquaintanceship  with 
him  and  knowledge  of  him  and  friendship  for  him  that  he 
became  a  member  of  the  directors,  of  the  directorate  of 
the  Mayflower?  A  It  was  through  my  acquaintance  with 
him  that  I  made  the  recommendation. 

Q  And  when  he  left  the  Mayflower,  he  went  first  to 
war  and  then  to  the  Hilton  chain.  A  That  is  correct 
He  was  still  a  director  of  the  Mayflower  during  the  war 
period,  and  when  he  left  the  Mayflower,  he  went  with 
the  Hilton  chain. 
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Q  He  went  directly  then  from  the  Mayflower  to  the 
Hilton  chain  ? 

•  •  •  • 

THE  WITNESS:  So  far  as  I  know,  so  far  as  I  can 
recall,  he  went  with  the  Hilton  chain  soon  after  leaving 
the  Mayflower. 

BY  MB.  GABNETT : 

Q  I  believe  Mr.  McGrath  testified  that  he  served  with 
yon  on  the  directorate  of  some  other  corporations,  or  was 
it  Mr.  Stewart?  A  Mr.  McGrath,  yes.  He  served  on 
the  board  of  the  International  Silver  Corporation  with  me. 

Q  That  is  what  I  thought  he  said.  And  it  was  through 
that  association  you  selected  him  as  a  member  of  the 
board.  A  That  is  correct  . 

Q  Of  the  board  of  directors  of  the  Mayflower.  A 
Yes. 

Q  Do  you  know  any  reason  why  Mr.  Burns  severed  his 
relationship  with  the  Mayflower?  A  I  assume  it  was 
because  he  felt  in  his  new  position  that  he  would  be  com¬ 
pletely  occupied  and  have  very  little  time,  and  I  think  on 
the  other  hand,  we  felt  the  same  way,  that  he  could  no 
longer  give  the  Mayflower  the  attention  he  had  given 
it  in  previous  years.  He  might  possibly  find  a  conflict 
of  interests. 

•  •  •  • 

Q  You  became  a  director  of  the  Mayflower  in  1938, 
and  can  you  list  from  memory  the  offers  of  management 
or  sale  or  purchase  of  the  controlling  stock  in  the  May¬ 
flower  that  you  received  from  that  time  until  you  sold  to 
Hilton?  A  Will  you  repeat  that — offers  of  what? 

Q  Offers  of  management,  and  sale  of  the  stock  of  the 
hotel  or  sale  of  the  controlling  interest  in  the  hotel.  A 
I  could  not  do  that  from  memory.  I  am  sure  the  min¬ 
utes  would  show  the  record  to  the  best  of  my  knowledge. 

Q  I  am  quite  sure  that  all  of  these  offers  were  not 
made  to  the  corporation,  but  most  of  them  were  made  to 
you  and  the  Donner  interests,  and  I  wondered  if  you 
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could  enumerate  them.  A  Yon  are  referring  to  offers 
made  to  us  and  not  to  the  hotel  officials? 

Q  Yes.  I  haven’t  seen  bnt  two  or  three  that  were 
made  to  the  hotel  officials,  Mr.  Beale,  I  think,  got  a  letter 
and  somebody  else  got  a  letter  abont  it,  bnt  I  under- 
stood  there  were  a  nnmber  of  offers  made  to  the  con¬ 
trolling  interests,  either  to  purchase  the  hotel,  to  pnrchase 
the  controlling  stock,  or  for  management,  and  I  was  won¬ 
dering  if  yon  conld  give  ns  a  list  of  them  from  memory. 
A  The  only  offers  that  I  recall  in  approximately  1940, 
I  think,  several  officials  of  the  Staffer  Hotel  came  to 
Philadelphia,  and  wanted  to  know  if  we  wonld  be  inter¬ 
ested  in  selling  onr  block  of  bonds  at  a  price,  as  I  wonld 
remember  it,  which  was  around,  the  cnrrent  market  then, 
I  believe,  was  aronnd  85  to  90.  I  told  them  we  had  abso¬ 
lutely  no  interest  at  that  time.  He  made  no  offer  for  any- 
,  thing  on  the  stock  at  all.  There  was  no  farther  conversa- 
-  tions  other  than  that  In  the  summer  or  early  in  the  sum¬ 
mer,  I  guess  it  was,  of  1946,  we  had  a  call  from  Mr. 
Kirkeby,  and  he  made  an  appointment  to  come  and  see 
us.  He  came  in  and  spent  abont  an  hour  and  15  minutes 
telling  ns  abont  his  operations,  and  then  got  aronnd  to 
the  point  of  asking  whether  we  wonld  like  to  offer  onr 
block  of  securities  in  the  Mayflower,  and  we  told  him  we 
were  not  in  the  habit  of  offering  any  of  onr  securities, 
that  if  he  cared  to  make  a  bid  on  them,  why,  we  wonld 
be  glad  to  entertain  the  bid,  give  him  an  answer  to  it  in 
24  or  48  hours.  He  talked  further  and  made  some  com¬ 
ments  about  the  fact  that  he  had  never  studied  any  of  the 
financial  statements  of  the  hotel,  he  had  not  gone  through 
the  hotel,  he  didn’t  know  how  he  wonld  arrange  the 
financing,  bnt  he  would  consider  the  matter  and  be  in 
touch  with  ns  later,  and  when  we  got  up  to  go  to  the 
door  to  say  goodbye,  we  said  we  wonld  wait  until  we 
heard  from  him  and  from  that  day  to  this  I  have  never 
heard  from  him  by  telephone  or  letter  or  in  person. 
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Those  are  the  only  two  offers  that  we  have  had  for 
onr  securities,  to  the  best  of  my  knowledge. 

Q  Well,  yon  did  have  an  offer  from  the  Waldorf  As¬ 
toria,  for  an  affiliation  or  management  or  something  back 
in  1941,  didn’t  yon?  A  That  was  not  for  onr  interests. 
That  was  addressed  I  think  to  the  corporation. 

Q  It  came  to  yonr  attention.  A  To  Mr.  Beale,  it 
came  to  the  attention  of  the  board.  It  was  not  a  specific 
offer.  It  was  not  an  offer  to  pnrchase.  It  was  an  offer 
to  manage  the  property.  At  that  time  the  Waldorf  was 
doing  very  badly  and  showing  deficits,  and  we  had  no 
interest  in  taking  on  that  type  of  management. 

Q  The  American  Hotels  Corporation  in  1942  inquired 
about  the  propriety  of  your  affiliating  with  the  American 
System.  Was  that  brought  to  your  attention?  A  Yes, 
I  think  Mr.  Beale  brought  that  to  the  attention  of  the 
board. 

Q  And  it  was  rejected;  you  informed  them  as  you  did 
everybody  else  that  neither  the  stock  nor  the  corporation 
was  for  sale  nor  were  you  interested  in  a  management 
contract?  A  The  directors  were  perfectly  satisfied  at 
that  time  with  the  management  of  the  officers  and  the 
manager,  Mr.  Mack. 

Q  They  felt  it  would  be  ill  advisable  for  the  Mayflower 
to  become  affiliated  or  associated  with  any  national  hotel 
chain  at  that  time?  A  At  that  time,  yes.  Particularly 
where  there  is  no  financial  interest  in  the  property. 

•  •  ■  •  • 

TELE  WITNESS:  — there  was  no  financial  interest  in 
the  property  by  the  managing  group. 

•  •  •  • 

Q  There  is  a  letter  filed  in  these  depositions  written 
by  Mr.  Beale  and  addressed  to  Mr.  Wheeler,  declining  to 
negotiate  for  the  sale  of  the  Mayflower  for  $5,000,000. 
Was  that  brought  to  your  attention?  A  I  believe  it  was. 

Q  And  it  was  not  considered?  A  No,  I  believe  we 
considered  it  insufficient. 
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MR.  ROTH:  By  we,  do  yon  mean  the  board  of  direc¬ 
tors? 

THE  WITNESS:  The  board  of  directors,  that  is  cor¬ 
rect 

MR.  ROTH:  Of  the  Mayflower. 

THE  WITNESS:  Of  the  Mayflower. 

BY  MR.  GARNETT: 

Q  May  9,  1949,  Mr.  Henderson,  the  president  of  the 
Sheraton  Corporation,  wrote  to  a  Mr.  Hoblitzel,  asking 
whether  it  would  be  possible  to  purchase  the  Mayflower 
Hotel.  Bid  that  letter  come  to  your  attention?  A  It 
came  to  my  attention,  but  I  do  not  recall  the  details.  I 
would  have  to  have  my  memory  refreshed  on  that. 

Q  At  any  rate,  in  accordance  with  the  fixed  policy  of 
the  board  of  directors,  no  sale  of  the  Mayflower  was  to 
be  considered  at  that  time?  A  No,  I  do  not  think  that 
is  correct  at  all.  I  don’t  think  there  was  any  fixed  policy. 
I  think  each  proposition  was  considered  on  its  own  indi¬ 
vidual  merits. 

Q  This  letter  to  which  I  referred  was  of  May  9,  was 
written  to  Mr.  Hoblitzel? 

MR.  ROTH:  You  mentioned  the  year.  May  9th  what? 

MR.  GARNETT:  1946. 

•  •  •  • 

THE  WITNESS:  Yes,  I  remember  that  that  was 
brought  to  our  attention.  I  think  that  if  I  recall  correctly, 
Mr.  Stewart  told  them  that  if  they  had  a  proposition  to 
offer  to  put  it  in  writing  and  submit  it,  and  I  don’t  think 
we  ever  heard  further  from  Nord  Bloom  and  Company. 

BY  MR.  GARNETT: 

Q  Was  this  letter  ever  brought  to  the  attention  of  the 
board  of  directors?  A  I  could  not  recall  at  this  time. 

Q  I  have  inquired  of  Mr.  Stewart  and  Mr.  Folger  as 
to  the  reasons  for  the  letter  by  Mr.  Hartson,  written 
about  this  time,  May  1,  1946,  which  is  just  six  or  seven 
days  before  the  Hoblitzel  letter,  in  which  he  says,  “Should 
the  sale  of  the  Mayflower  property  be  discussed,  the  di- 


rectors  may  sell  when  and  as  authorized  by  an  affirmative 
vote  of  the  holders  of  the  majority  of  the  stock  at  a  stock¬ 
holders  meeting  called  for  that  purpose  or  when  author¬ 
ized  by  written  consent  of  the  holders  of  the  majority  of 
the  stock.  Any  sale,  therefore,  would  be  subject  to  the 
approval  of  the  holders  of  the  majority  of  the  stock.” 

Can  you  give  me  the  occasion  of  that  letter  from  counsel 
for  the  Mayflower  Corporation  to  the  president,  what 
caused  it? 

MR.  JONES:  I  think  you  ought  to  read  him  the  whole 
letter. 

MR.  GARNETT:  “This  is  in  the  nature  of  background 
information  given  in  accordance  with  our  policy  of  answer¬ 
ing  questions  before  they  are  stated.”  If  that  adds  any¬ 
thing  to  the  admissions,  I  will  be  happy  to  put  it  in. 

BY  MR.  GARNETT: 

Q  Can  you  give  me  the  reason  for  that  letter?  A 
No,  I  don’t  believe  I  can,  except — 

Q  It  was  not  the  gratuitous  offering  on  the  part  of 
counsel  to  the  president  of  the  company,  was  it?  There 
was  something  back  of  it  A  Well,  as  I  say,  we  consid¬ 
ered  offers  as  they  came  in  from  time  to  time,  and  I  assume 
that  either  our  chairman  of  the  board  or  our  president 
may  have  had  certain  questions  in  mind  which  they  want 
answered  in  case  the  subject  came  up  for  discussion. 

Q  You  did  not  submit  your  resignation  as  a  director 
when  there  was  a  transfer  of  the  stock  from  Donner  to 
Hilton.  A  That  is  correct 

Q  There  was  an  agreement  that  you  should  stay  on? 
A  I  was  requested  to  stay  on  for  a  period  of  time  to 
permit  some  continuity  of  the  management  with  the  new 
interests. 

Q  And  you  are  still  on?  A  I  am  still  on,  that  is 
correct 

Q  You  are  still  a  member  of  the  executive  committee. 
A  I  was  never  a  member  of  the  executive  committee 
after  the  new  interests  took  over. 


Q  In  reply  to  his  letter  of  resignation  which  was  dated 
the  16th,  Mr.  Folger  wrote  him  on  the  20th,  and  in  his 
letter  said  “everything  is  working  out  according  to  the 
plan  which  Ken  and  Jack  devised  or  suggested.”  I  would 
like  to  know  what  that  plan  was.  A  The  plan  was  to 
give  all  stockholders  the  same  proposition  that  we  had, 
and  Mr.  McGrath  was  very  insistent  that  that  be  in  the 
final  plan.  He  felt  very  strongly  on  the  subject  that  all 
minority  stockholders  should  fare  the  same  as  majority 
stockholders. 

Q  The  sale  was  an  accomplished  fact  as  of  that  date 
and  the  plan  that  you  and  Jack  had  devised  was  not  pros¬ 
pective  at  least  then,  and  you  think  that  is  the  explanation 
of  the  plan,  at  any  rate.  A  Yes,  I  mean  three  or  four 
times  afterwards,  he  did  not  want  to  submit  his  resigna¬ 
tion,  he  wanted  to  know  that  was  the  case  before  he 
submitted  his  resignation. 

Q  Mr.  McGrath  also  said  to  Folger,  “I  have  purposely 
made  no  reference  to  my  reason  for  resigning,  as  I  did 
not  want  to  inadvertently  make  any  remarks  that  could  be 
misconstrued  by  the  minority  interests.  I  don’t  anticipate 
any  trouble  from  this  source,  but  just  as  well  to  be  careful. 
If  for  any  reason  you  want  this  letter  changed,  I  will  be 
glad  to  do  so.” 

What  was  his  reason  for  resigning!  A  I  am  sure  I 
could  not  tell  you  what  went  on  hi  Mr.  McGrath’s  mind, 
but  when  the  new  interests  came  in,  I  don’t  think  that  he 
would  have  the  desire  to  stay  on  the  board  against  their 
wishes  if  they  wanted  certain  vacancies  made  available. 
He  had  gone  on  the  board  originally  at  my  request. 

Q  That  may  be  an  explanation  but  when  he  says  he 
did  not  want  to  give  his  reasons  because  it  may  be  inad¬ 
vertently  misconstrued,  there  must  have  been  some  other 
reason,  other  than  he  had  been  requested  by  the  majority 
to  resign  or  requested  by  you  or  Mr.  Stewart  to  resign. 

Mr.  Baxter,  the  agreement  for  the  sale  of  the  stock  was 
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dated  December  10,  1046.  Prior  to  that  agreement,  had 
you,  as  representing  the  controlling  stockholder,  notified 
the  stockholders  of  the  proposed  sale?  A  No. 

•  •  •  • 


MR.  WHITEFORD :  This  quotation  from  the  Court  of 
Appeals  is  argument.  The  testimony  is  not  competent  at 
alL  He  said  above  this  that  he  had  not  notified  anybody 
of  the  proposed  sale — period.  Why  get  into  argument 
■with  him  about  what  the  Court  of  Appeals  said? 

MR.  BEACH:  Then  the  question  goes  on. 

THE  COURT:  Is  that  background  for  the  question? 

MR.  BEACH:  Yes,  it  is. 

THE  COURT:  Go  ahead,  sir.  * 

95  MR.  BEACH:  “You  did  not  comply  with  that 
requirement  of  the  Court,  did  you?” 

Then  there  is  colloquy  between  Mr.  Garnett  and  Mr. 
Whiteford. 

MR.  WHITEFORD:  Go  on  down  to  the  question. 

MR  BEACH:  Do  you  want  me  to  skip  that? 

MR  WHITEFORD:  Yes. 

(The  reading  of  the  deposition  was  resumed  with  the 
following  question:) 

•  •  •  • 

Q  •  •  •  You  didn’t  comply  with  that  requirement  of  the 
court,  did  you? 

MR  WHITEFORD:  He  answered  that  he  didn’t.  I 
object  to  calling  that  a  requirement  of  the  court,  because 
it  is  not  a  proper  interpretation  of  the  opinion. 

MR  GARNETT :  That  is  the  language  of  the  court, 
you  can  interpret  it  for  yourself. 

MR  WHITEFORD:  That  is  right  What  you  get 
from  this  witness  is  a  factual  matter. 

MR.  GARNETT:  I  want  to  show  the  fact  is  that  he 
did  not  comply  with  what  the  court  said  was  a  condition 
precedent 
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MB.  BOTH:  That  is  argument. 

MB.  GARNETT:  I  have  argued  it  before,  probably 
'will  again. 

Q  What  discussion  did  you  have  with  the  other  direc¬ 
tors  of  the  Mayflower  before  selling  the  controlling 
stock  to  the  Hilton?  A  I  had  no  discussion  with  them. 

Q  When  did  the  negotiations  between  Hilton  and  Don- 
ner  for  the  sale  of  this  stock  commence?  A  I  could  not 
tell  you  from  memory  the  exact  date,  but  it  would  be 
some  time  between  the  15th  of  November  and  the  30th. 

Q  The  agreement  was  made  on  the  10th. 

MB.  WHITEFOBD:  Of  1946. 

THE  WITNESS:  Yes,  of  1946. 

BY  MR  GARNETT: 

Q  Of  December  10,  1946.  A  Yes. 

Q  When  did  you  finally  come  to  an  agreement  on  that 
date,  the  10th,  when  the  agreement  was  made?  A  I 
was  not  present  or  in  the  office  at  the  time  of  the  final 
agreement,  so  I  could  not  answer  that  question. 

Q  At  what  figure  per  share  did  the  negotiation  com¬ 
mence,  at  what  figure  did  it  commence. 

MR  JONES:  On  whose  part? 

MR  GARNETT:  On  the  part  of  Mr.  Hilton  or  Mr. 
Donner,  either  one. 

THE  WITNESS:  Mr.  Hilton,  as  I  recall,  made  a  bid 
of  $11  a  share,  and  we  countered  with  $15. 

BY  MR  GARNETT: 

Q  Then  the  negotiations  did  not  commence  with  a  prop¬ 
osition  that  it  was  $16  a  share.  A  No. 

Q  Were  there  any  other  considerations,  other  than  the 
$13  a  share,  for  the  sale  of  the  stock?  A  None  other. 

Q  You  wrote  Mr.  Binns  a  letter  on  December  6,  1946. 
You  may  look  at  it  to  refresh  your  recollection.  Is  that 
a  copy  of  the  letter?  A  Yes,  I  recall  this  letter. 

Q  In  this  letter  you  acknowledged  receipt  of  papers 
returned  to  you  by  Mr.  Binns  on  December  4th.  What 
were  those  papers?  A  If  I  remember  correctly  it  was 


some  analyses  of  the  value  of  the  Mayflower  stock,  such 
as  the  book  value  and  earnings  ratios,  and  so  forth,  to 
try  to  justify  the  price  Mr.  Binns  quoted  as  being  a  fair 
price. 

•  •  •  • 

Q  You  say,  “Mr.  Stewart  left  last  week  for  the  South 
and  will  not  return  until  Monday;  therefore,  we  have  not 
had  an  opportunity  to  have  a  complete  discussion  regard¬ 
ing  this  matter  except  by  telephone.  However,  the  indi¬ 
cations  are  that  the  answer  will  be  “no”  until  the  offer 
can  be  improved  upon.”  What  was  the  offer  at  that 
timet  A  $11  a  share. 

Q  “While  you  are  giving  this  some  thought,  you  might 
consider  how  the  offer  can  be  improved,  if  not  by  addi¬ 
tional  cash,  possibly  we  could  include  in  the  deal  the 
Florida  property  which  you  mentioned  in  our  discussion.” 

What  was  that  Florida  property!  A  As  I  recall,  Mr. 
Binns  said  he  was  going  to  one  of  their  properties  in 
“  Florida,  I  believe  it  was  the  Palm  Beach  Biltmore,  in 
order  to  just  fish  around  for  a  method  of  increasing  the 
Hilton  bid.  I  made  the  suggestion  at  that  time,  thinking 
that  they  owned  that  property,  that  might  be  added  to 
the  cash.  I  learned  later  that  they  did  not  own  the  prop¬ 
erty,  but  merely  had  a  small  stock  interest  of  some  type. 

MB.  BOTH:  You  mean  added  to  the  cash  of  $11  a 
share! 

THE  WITNESS:  That  is  correct,  yes. 

BY  MB.  GABNETT: 

Q  You  have  no  idea  now  what  the  cash  value  of  their 
interest  was  or  the  market  value  of  their  interest  was  in 
the  Biltmore?  A  We  never  pursued  the  matter  at  all 

Q  Did  you  ever  discuss  with  the  directors  of  the  Don- 
ner  Corporation  before  it  was  a  completed  deal  the  sale 
of  this  stock?  A  No,  I  did  not. 

Q  Your  reason,  as  I  understood  you  to  say  a  little 
while  ago,  for  the  sale  of  this  controlling  stock  in  the 
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Mayflower  at  $13  a  share  was  the  market  quotation  on 
the  stock. 

MR  JONES :  Ton  are  thinking  abont  Mr.  Stewart’s 
testimony. 

BY  MR  GARNETT: 

Q  He  testified  to  that.  Do  yon  agree  to  that?  A 
That  was  one  of  the  primary  factors,  yes. 

Q  What  were  the  secondary  factors?  A  Well,  in  onr 
analysis  we  felt  that  hotel  earnings  had  reached  a  peak, 
that  as  the  war  boom  wore  off  earnings  were  likely  to 
decline,  the  break  in  the  market  in  September  indicated 
the  bnll  market  in  stocks  might  be  over.  Those  were  the 
factors  that  entered  into  the  consideration  and  we  felt 
that  was  the  opportune  time  to  sell  onr  holdings. 

Q  It  was  agreed  between  yon  and  Mr.  Binns,  of  course, 
that  the  Mayflower  directors,  with  the  exception  of  your¬ 
self  and  Mr.  Folger  and  Mr.  Fleming  should  resign.  A 
I  would  not  say  it  was  agreed r  because  we  could  not  make 
agreements  for  other  directors.  We  said  we  would  use 
our  best  endeavors  to  attain  vacancies  on  the  board  for 
them. 

Q  Since  you  had  named  them,  there  would  not  be  much 
doubt  about  you  getting  them  off,  was  there?  A  We 
assumed  that  they  would  have  no  desire  to  attempt  to 
stay  on. 

Q  You  did  not  advise  with  any  of  those  directors  as 
to  the  propriety,  you  have  already  testified  that  you  did 
not  advise  the  stockholders,  did  you  advise  the  directors 
of  the  Mayflower  as  to  the  propriety  of  your  selling  the 
controlling  stock  without  notice  to  the  stockholders?  A 
I  did  not,  and  as  I  think  I  stated  previously,  I  was  not 
in  the  office  at  the  time  when  all  of  that  correspondence, 
not  correspondence,  or  telephone  calls  might  have  taken 
place  was  done  by  Mr.  Stewart 

Q  Whom  did  you  advise  of  the  consummation  of  this 
deal,  I  mean  what  directors?  A  None. 
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Q  Yon  did  suggest  or  was  it  Mr.  Stewart  that  sug¬ 
gested  that  Mr.  McGrath  have  the  propriety  to  resign? 
A  Mr.  Stewart 

Q  Then  the  only  arrangement  made  with  "the  Hilton 
representatives  as  to  the  changes  of  the  hoard  of  directors 
and  officers  of  the  Mayflower  was  that  yon  wonld  nse  yonr 
best  endeavors  to  get  them  to  make  vacancies  so  that 
they  conld  take  over.  A  That  is  correct 

Q  And  as  a  matter  of  fact,  Mr.  Hilton  and  the  Hilton 
interests  assumed  management  and  control  of  the  May¬ 
flower  on  the  19th  day  of  December.  A  I  believe  that 
is  a  correct  statement 

Q  "Without  any  management  contract  A  That  is  cor¬ 
rect,  although  at  that  time  Mr.  Hilton  made  the  statement 
that  the  management  contract  would  be  submitted. 

Q  It  was  submitted  on  the  27th  of  January,  was  it 
not?  A  If  that  was  the  date  of  the  January  meeting, 
yes. 

Q  The  27th  of  January,  and  Hilton  had  been  in  entire 
control  of  the  Mayflower  from  the  19th  of  December  until 
that  time  without  a  management  contract  A  That  is 
correct 

Q  You  regarded  the  management  of  the  Mayflower 
before  Hilton  took  charge  of  it  as  efficient,  did  you  not? 
A  Yes,  I  did. 

Q  The  Hiltons  retained  Mr.  Mack  at  practically  the 
same  salary  and  superimposed  their  management  contract 
above  that  cost  of  management?  A  That  is  right 

Q  Did  you  examine  and  analyze  the  management  con¬ 
tract  on  the  27th  of  January,  1947,  or  prior  thereto?  A 
Yes,  it  was  thoroughly  discussed  at  the  meeting,  and  we 
had  a  review  of  the  abilities  of  the  Hilton  organization 
in  making  economies,  throwing  business  to  various  hotels, 
and  so  forth — I  had  compared  in  my  own  mind  the  fee 
that  the  court  decided  was  fair  to  pay  a  banking  house 
to  run  the  hotel  of  Vfa  per  cent  of  gross.  I  had  also  had 
experience— 
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MR  WHlTEFOKD:  Would  you  name  the  banking 
house? 

THE  WITNESS:  American  Security  and  Trust  Com¬ 
pany. 

MR.  WMITEFORD:  For  the  Mayflower? 

THE  WITNESS:  For  the  Mayflower. 

I  had  experience  with  the  management  contract  with 
the  Statlers  in  the  case  of  the  William  Penn,  and  on  the 
basis  of  those,  it  seemed  like  a  fair  management  contract 
BY  MR  GARNETT: 

Q  When  did  you  first  see  the  management  contract? 
A  On  January  27. 

Q  How  long  was  the  board  meeting  on  January  27? 
A  Why,  I  can  not  recall  the  time.  Certainly  it  is  a 
matter  of  record  in  the  minutes. 

Q  Was  it  long  enough  together  with  the  other  interests 
before  the  board  for  you  to  read  that  contract  and  analyze 
it?  A  If  you  are  talking  about  word  by  word  analysis, 
I  would  leave  that  up  to  counsel  of  the  company.  So  far 
as  the  substance,  yes. 

Q  Did  you  consider  whether  or  not  the  officers  and 
directors  of  the  Mayflower  who  were  officers  and  directors 
of  Hilton  had  the  duty  to  do  the  best  that  they  could  for 
the  Mayflower  without  a  management  contract,  I  mean 
without  a  remuneration  for  a  management  contract? 

A  I  don’t  think  that  is  necessarily  true. 

Q  I  asked  if  you  considered  it  A  Yes.  They  were 
offering  services  for  which  the  hotel  could  not  expect  to 
receive  such  services  in  my  opinion  without  paying  for 
them. 

•  •  •  • 

Q  Well,  now,  on  November  12,  1947,  there  is  a  memo¬ 
randum  furnished  you  as  one  of  the  members  of  the  special 
committee  of  the  Mayflower  directors  considering  the 
management  contract,  is  there  not?  A  That  is  correct.  -  * 

Q  Did  you  give  a  page  by  page  or  paragraph  by  para- 
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graph  consideration  of  that  contract  at  that  time?  A  I 
would  say  definitely  so,  yes. 

Q  I  hand  you  what  purports  to  be  a  copy  of  the  memo¬ 
randum.  See  if  you  recognize  the  memorandum.  A 
What  is  the  question? 

Q  Is  that  a  copy  of  the  memorandum?  If  it  is,  I  want 
to  introduce  it  without  any  question.  A  I  did  not  receive 
to  the  best  of  my  memory  a  copy  of  this  memorandum. 
However,  I  remember  a  discussion  of  it  at  the  meeting 
we  had. 

•  •  •  • 


95  THE  COURT:  For  the  Court’s  information, 
does  the  record  show  when  Mr.  Baxter  ceased  to 
be  a  director  of  the  Mayflower  Corporation? 

MR  BEACH:  The  record  will  show  that,  sir. 

MR.  WHITEFORD:  Mr.  Baxter  is  still  on  it 

THE  COURT :  That  is  all  I  want  to  know. 

(The  reading  of  the  deposition  of  C.  Kenneth  Baxter 
was  then  concluded.) 

•  •  •  •  . 

Q  Mr.  Baxter,  I  have  one  or  two  probably  irrelevant 
questions,  but  they  are  of  some  interest  to  me.  When 
were  you  married?  A  July  1946. 

Q  And  you  went  on  your  vacation  to  Bermuda?  A 
That  is  correct 

Q  When  did  you  return  from  that  vacation?  A  Au¬ 
gust  15. 

Q  I  notice  a  letter  which  I  read  to  you  before  lunch 
dated  December  6, 1946,  to  Mr.  Binns,  said  that  the  indica¬ 
tions  were  that  the  answer  to  his  proposition  would  be  no. 
This  was  sent  to  the  Palmer  House  at  Chicago.  Mr.  Binns 
could  not  have  received  it  therefore  before  the  7th.  The 
agreement  which  you  say  you  were  not  present  at  the  mak¬ 
ing  of  was  dated  December  10.  What  occurred  between  the 
7th  and  the  10th  in  these  negotiations  that  permitted  Mr. 
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Hilton  to  arrange  the  finances  and  to  come  to  your  terms! 
A  I  can’t  speak  for  Mr.  Hilton.  They  increased  their 
bid  to  a  price  that  was  finally  satisfactory  to  ns.  That  is 
why  we  came  to  a  conclusion. 

Q  The  agreement  of  December  10th,  as  I  recall  it,  pro¬ 
vided  that  settlement  should  be  on  or  before  December 
31st.  The  directorate  resigned,  some  of  them  at  least,  on 
the  16th,  and  the  change  of  management,  change  of  the 
control  of  the  hotel  and  all,  occurred  on  December  the 
19th.  When  was  settlement  made  with  Donnerf  A  I 
would  have  to  refresh  my  memory  because  Mr.  Stewart 
handled  the  settlement,  and  1  am  not  positive  of  the  exact 
date. 

MR.  BOTH:  We  might  be  able  to  give  you  that  infor¬ 
mation. 

MR.  GARNETT:  You  gentlemen  can  furnish  that  in¬ 
formation  later  on  or  tomorrow.  I  don’t  want  to  delay 
this. 

MR.  ROTH:  Just  a  minute. 

THE  WITNESS:  It  looks  like  settlement  was  made 
on  December  18. 

BY  MR.  GARNETT: 

Q  Then  it  appears  that  the  settlement  was  made  before 
the  directors  meeting  on  December  19.  A  That  is  correct 

Q  Does  that  memorandum  show  the  number  of  shares 
that  were  transferred  to  Hilton  on  that  date!  A  194,525 
shares  were  transferred. 

Q  Did  that  include  Mr.  Folger’s  thousand  shares,  or 
whatever  it  was!  A  No.  This  is  only  our  own  holdings, 
as  the  Donner  holdings. 

•  •  •  • 

Cross  Examination 

•  •  •  # 

.  BY  MR.  ROTH: 

Q  I  would  like  to  ask  a  couple  of  questions. 

Mr.  Baxter,  Mr.  Garnett  has  interrogated  you  about  the 

7  # 
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,  settlement  for  this  stock.  How  was  that  payment  handled? 
A  Why,  the  trustees  for  the  stock  shipped  the  securities 
to  the  American  Security  and  Trust  Company,  and  they 
in  turn  paid  by  check  to  those  trustees. 

Q  And  the  payment  was  made  directly  to  the  trustees 
and  not  to  the  Donner  Estates?  A  It  always  is,  because 
we  don’t  handle  any  securities  or  money  in  our  office.  That 
is  all  handled  by  the  banks  who  are  trustees  for  these  trust 
accounts. 

Q  There  was  no  commission  paid  in  this  case  of  any 
character,  was  there?  A  Absolutely  not. 

Q  And  no  consideration,  directly  or  indirectly,  paid 
other  than  the  $13  a  share?  A  Nothing. 

Q  I  would  just  like  to  ask  you  a  few  more  questions 
to  straighten  the  record,  if  you  don’t  mind,  Mr.  Garnett 

Who  did  Mr.  Binns  succeed  on  the  board  of  directors  of 
the  Mayflower?  A  Who  did  he  succeed? 

Q  Yes.  A  He  went  on  in  1940, 1  think  it  was. 

Q  And  who  succeeded  Mr.  Binns  on  the  board?  A 
Mr.  McGrath. 

Q  And  when  did  Mr.  Binns  go  on  the  beard?  A  I 
think  it  was  1940. 

Q  How  long  did  he  remain  on  the  board?  When  did 
he  resign  from  the  board?  A  He  submitted  his  resigna¬ 
tion,  I  believe  it  was  the  middle  of  ’42,  and  we  didn’t  act 
upon  it  right  away. 

Q  When  was  his  resignation  formally  accepted  by  the 
board?  A  When  Mr.  McGrath  went  on,  about  the  latter 
part  of  1945,  October  or  November  of  1945. 

Q  You  mentioned  this  morning  in  your  testimony  that 
during  a  period  that  Mr.  Binns  was  a  member  of  the  board 
of  directors  of  Mayflower  that  he  was  connected  in  some 
way  with  the  Palmer  House,  in  Chicago.  Did  you  mean 
to  say  that?  A  No,  that  was  in  error.  He  was  manager 
of  the  Stevens  Hotel.  I  just  confused  the  two  hotels. 

Q  Do  you  know  how  long  after  Mr.  Binns’  resignation 
was  formally  accepted  by  the  board  of  directors  that  he 
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did  have  a  connection  with  the  hotel  known  as  the  Palmer 
Honse  in  Chicago?  A  Abont  two  or  three  months.  He 
became  an  officer  of  the  Palmer  Honse. 

Q  Two  or  three  months  after?  A  After  we  acted  on 
his  resignation. 

Q  After  yon  acted  on  his  resignated.  A  Yes. 

•  •  •  • 


96  ME.  BEACH:  It  is  a  very  short  one. 

If  Yonr  Honor  please,  we  have  only  one  copy  of 
this.  It  is  very  short,  sir,  I  think.  It  is  the  deposition  of 
Mr.  McGrath,  sir. 

THE  COUBT:  Proceed,  sir. 

MR.  BEACH:  This  is  the  deposition  of  Raymond  D. 
McGrath,  taken  on  November  21, 1949. 

(The  deposition  of  the  witness  Raymond  D.  McGrath 
was  then  read.) 

•  •  •  • 

Raymond  D.  McGrath 

•  •  •  • 

Direct  Examination 
BY  MR.  GARNETT: 

Q  Mr.  McGrath,  will  yon  give  for  the  record  yonr  name 
and  address,  please,  sir?  A  Raymond  L.  McGrath,  War- 
renton,  Virginia. 

•  •  •  • 

Q  Mr.  McGrath,  when  did  yon  first  become  a  member 
of  the  Board  of  Directors  of  the  Mayflower?  A  I  don’t 
qnite  recall.  It  is  in  1945, 1  think. 

Q  Did  yon  own  any  stock  in  the  corporation  at  that 
time?  A  No. 

Q  Did  yon  ever  own  any  stock  in  the  corporation?  A 
Never. 

Q  Under  what  circumstances  were  yon  selected  as  a 
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director?  A  Ken  Baxter  and  I  have  been  on  the  Inter¬ 
national  Sliver  board  for  several  years  together.  He  asked 
me  to  go  on  this  board,  on  the  Mayflower  board. 

Q  Did  yon  receive  compensation  as  a  director?  A 
Just  director’s  fees.  I  have  forgotten  what  they  were. 

Q  Were  you  ever  a  member  of  the  executive  committee 
of  the  corporation?  A  No. 

Q  Did  you  know  Mr.  Clifford  Folger?  A  I  met  him 
when  I  went  on  the  Mayflower  board. 

Q  That  is  the  first  time  you  met  him?  A  My  recol¬ 
lection  is,  I  may  have  met  him  socially  before  that;  I  never 
had  any  business  connections  with  him. 

Q  You  knew  Mr.  Joseph  P.  Binns?  A  I  don’t  know 
him  at  all 

Q  You  do  not  know  him?  A  No. 

Q  You  succeeded  him  on  the  board.  A  I  believe  so, 
yes. 

Q  Mr.  Kenneth  Baxter,  you  say  you  served  with  him 
on  the  board.  A  I  have  known  him  for  a  number  of 
years. 

Q  How  about  Mr.  Harold  Baxter;  did  you  ever  know 
him?  A  I  have  met  him  once  or  twice.  I  don’t  know 
him  welL 

Q  Your  membership,  then,  on  the  Board  of  Directors 
of  the  Mayflower  came  wholly  through  your  association 
with  Mr.  Kenneth  Baxter.  A  Entirely. 

Q  While  you  were  a  member  of  the  Board  of  Directors 
of  the  Mayflower,  did  you  learn  of  any  offers  for  the  pur¬ 
chase  of  the  Mayflower  or  the  majority  stock  in  the  May¬ 
flower?  A  No,  except  this  Hilton  offer;  I  heard  of  that 
after  the  deal  had  gone  through. 

Q  When  was  the  first  time  you  heard  of  that,  do  you 
recall?  A  I  think  it  was  in  December  of  ’46. 

Q  How  did  you  hear  of  it?  A  Jack  Stewart  called 
me  on  the  telephone  and  said  they  had  sold  their  interests 
to  the  Hiltons. 

Q  That  was  before  your  resignation.  A  Before  my 
resignation. 
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Q  How  did  yon  happen  to  resign?  A  He  asked  me — 
he  told  me  they  had  sold  their  interests  to  the  Hiltons  and 
I  asked  him  if  all  of  the  other  stockholders  would  have  a 
right  to  sell  at  the  same  price  and  he  said  they  would; 
I  said,  1  *' Well,  I  guess  in  that  case  they  want  representa¬ 
tion  on  the  board,  so  probably  you  want  me  to  resign.” 
He  said  he  did. 

Q  Did  you  ever  hear  of  any  offer  made  for  the  pur¬ 
chase  of  the  Donner  stock  by  Mr.  Kirkeby  of  the  Kirkeby 
Hotels?  A  Never. 

Q  Were  you  ever  informed  of  any  negotiations  with 
him?  A  Never. 

Q  You  say  you  don’t  remember,  but  you  think  it  was 
in  1946  that  you  learned  of  the  sale  of  the  Donner  stock 
to  the  Hiltons?  A  The  reason  I  say  that  is  because  it  is  my 
impression  I  tried  to  find  my  letter  of  resignation  before 
I  came  down  here,  a  copy  of  it,  and  I  could  not  locate  it — 
it  is  my  impression  that  my  letter  of  resignation  was 
written  in  December  of  1946,  which  would  have  been  im¬ 
mediately  after  this  conversation  with  Jack  Stewart 

•  •  •  • 

S  /  *  •  •*"* ! ;  ,  r*  "i,  **  T .  •;*?'  ■  ■  ■*?  :  •  'I--  .  *  •  • 

Q  You  state  in  that  letter : 

“I  have  purposely  made  no  reference  to  my  reason  for 
resigning  as  I  didn’t  want  to  inadvertently  make  any  re¬ 
marks  that  could  be  misconstrued  by  the  minority  interests. 
I  don’t  anticipate  any  trouble  from  this  source  but  it  is 
just  as  well  to  be  careful  If  for  any  reason  you  want  this 
letter  changed  I  will  be  glad  to  do  so.” 

What  were  you  referring  to  in  that  statement? 

A  We  had  been  getting  letters  from  certain  minority 
interests,  I  have  forgotten  the  name  now,  complaining 
about  various  things  about  the  management,  critical  of  the 
management,  et  cetera.  That  is  what  I  referred  to. 

Q  That  had  nothing  to  do  with  the  plan  of  the  sale  or 
anything  of  that  sort?  A  Nothing  at  alL 
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Q  Well,  what  was  the  reason  for  your  resigning; 
yon  said:  “I  have  purposely  made  no  reference  to  my 
reason  for  resigning”.  A  My  reason  for  resigning  was 
because  I  thought  the  Hiltons  would  probably  want  repre¬ 
sentation. 

Q  Weren ’t  you  requested  to  resign  for  that  purpose? 
A  No,  I  offered  to. 

Q  Your  letter  was  written  out  of  a  dear  sky  and  no 
solicitation  of  it  by  Folger?  A  The  conversation  as  I 
recall  with  Stewart  was  something  like  this :  He  said  they 
sold  their  interests.  He  said  that  the  Hiltons  were  going 
to  make  the  same  offer  to  the  other  stockholders.  I  said, 
“In  that  case  I  suppose  they  will  want  representation  .  I 
suppose  you  would  like  to  have  my  resignation.”  He  said 
he  would. 

Q  Then  you  resigned  at  the  request  of  Mr.  Stewart, 
really.  A  At  my  suggestion,  after  my  suggestion. 

Q  What  misconstruction  could  have  been  put  upon 
your  resignation  as  a  director?  A  I  don’t  know— -you 
can  misconstrue  anything,  it  seems  to  me,  and  this  par¬ 
ticular  interest  had  been  very  critical,  various  things  about 
the  management.  I  have  forgotten  the  details  now.  And 
I  though  it  better  to  be  careful 

Q  Well,  Mr.  Folger  replied  to  that  letter,  did  he  not? 
A  I  don’t  think  so.  I  have  no  recollection  of  having 
received  a  reply. 

•  •  •  • 

Q  Mr.  McGrath,  can  you  fix  the  date  of  that  phone 
conversation  you  had  with  Jack  Stewart  with  reference 
to  your  resignation  which  was  submitted  on  the  16th? 
A  I  can  not  with  any  assurance.  I  would  say  that, 
probably,  maybe  the  15th  or  16th,  my  recollection  is  that 
I  immediately  wrote  the  letter  of  resignation  following 
that;  whether  it  was  the  day  after  or  the  day  I  had  the 
telephone  conversation,  I  don’t  recall. 

Q  You  were  notified  of  the  meeting  of  the  Board  of 
Directors  during  that  month  of  December,  were  you  not? 
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A  That  I  can  not  recall,  I  don’t  think,  I  did  not  go  to 
any  meetings  after  that  conversation.  That  is  my  recollec¬ 
tion. 

Q  Yon  did  not  go — yon  resigned  on  the  16th  and  yon 
did  no  go  to  the  meeting  which  was  held  on  December 
19th?  A  No.  However,  the  minntes  would  show  that, 
bnt  my  recollection  is  that  I  did  not. 

Q  I  have  here  copy  of  a  notice  to  you  from  Mr.  Folger 
of  a  special  meeting  of  the  Board  of  Directors  to  be  held 
on  December  19,  which  notice  was  sent  to  yon  on  December 
13th,  and  I  was  wondering  if  yon  could  fix  whether  this 
resignation  was  suggested  by  Mr.  Stewart  before  the  13th 
or  after  the  13th.  A  The  telephone  conversation  with 
Mr.  Stewart  would  have  been  before  the  date  of  my  letter 
of  resignation. 

Q  Yes,  this  is  on  December  13th  which  is  three  days 
before  that —  A  Yes. 

Q  — that  the  notice  was  sent  yon  of  the  meeting  on 
December  19.  A  I  am  almost  positive  I  did  not  go  to 
any  meetings  after  my  letter  of  resignation  went  in. 

Q  In  this  letter,  Mr.  Folger ’s  to  yon,  on  December 
20th,  in  which  he  thanks  yon  for  your  resignation,  he 
said,  “Things  seem  to  be  working  out  satisfactorily  ac¬ 
cording  to  the  plan  which  Ken  and  Jack  have  mapped 
out  I  will  make  sure  to  give  your  messages  to  Boyd 
Hatch. ’ ’  Yon  knew  of  the  plan?  A  I  have  no  idea  what 
that  plan  was. 

Q  Well,  yon  had  discussed  the  matter  with  Mr.  Jack 
Stewart,  hadn’t  yon,  before  that?  A  No  plan. 

Q  Yon  don’t  know  what  he  meant  by  saying  “working 
out  satisfactorily”  according  to  the  plan  Jack  and  Ken 
have  mapped  out?  A  I  have  no  idea.  I  knew  nothing 
about  the  details. 

Q  These  plans  were  never  then  discussed  with  yon? 
A  Not  to  my  knowledge. 

Q  As  a  member  of  the  board?  A  Not  as  a  member 
of  the  board. 
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•  •  •  • 

Q  Then  neither  Baxter  nor  Stewart  ever  discussed 
with  yon  the  plan  of  the  transfer  of  the  Donner  interests 
and  control  of  the  Mayflower  from  its  then  ownership 
and  then  directorate  to  the  Hilton  and  its  directorate? 
A  I  am  positive  they  did  not,  because  I  was  completely 
snrprised  at  the  time  of  the  telephone  conversation. 

Q  Then  as  a  director  yon  were  in  no  way  consulted. 
A  In  no  way  consulted. 

BY  MR.  CLARK: 

•  •  •  • 

Q  Was  any  negotiation  ever  discussed  with  you  as  a 
member  of  the  board  concerning  any  offer  or  negotiations 
for  an  offer  by  a  Mr.  Peter  Miller,  who  had  negotiated 
for  the  sale  of  the  Raleigh  Hotel?  A  No. 

•  •  •  •  - 

Q  Was  it  ever  discussed  while  you  were  present  at  a 
meeting  of  the  board  of  the  Mayflower,  any  prospective 
sale  of  the  property  to  anybody?  A  No. 

Q  Or  the  majority  stock?  A  Never. 

Q  Well,  now,  when  you  told  Mr.  Folger  in  that  letter, 
assuming  it  is  accurate,  that  you  would  write  the  letter 
any  way  he  wanted,  or  words  to  that  effect,  the  letter 
speaks  for  itself,  what  did  you  mean  by  that?  A  Just 
what  I  said  previously,  that  there  had  been  a  minority 
interest  that  had  been  very  critical  and  I  wanted  to  be 
very  careful  that  I  did  not  say  anything  that  they  could 
criticize. 

Q  Were  you  willing  to  put  yourself  in  Mr.  Folger ’s 
hands  to  write  a  letter  any  way  he  suggested?  A  No, 
of  course  not. 

Q  That  is  not  the  normal  way  of  doing  business,  is 
it?  A  I  was  trying  to  be  polite. 

Q  You  have  no  recollection,  then,  of  discussing  a  plan 
of  any  kind  for  the  sale  of  the  Mayflower  or  the  sale  of 
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the  controlling  stock  interest  to  Ken  and  Jack?  A;  Ab¬ 
solutely  not. 

Q  And  what  message  did  you  send  to  Boyd  Hatch,  if 
you  remember?  A  Boyd  Hatch  is  an  old  friend  of  mine. 

Q  That  was  a  personal  matter?  A  Personal,  entirely 
personal 

Q  I  just  want  to  get  this  one  further  thing.  To  the 
best  of  your  recollection,  as  I  understand  it,  you  testified 
that  you  had  no  knowledge  of  any  negotiations  leading  up 
to  the  sale  to  Hilton  of  the  Donner  interests,  prior  to  the 
time  you  heard  of  the  consummation  of  the  sale  and  your 
resignation  was  requested?  A  None. 


•  •  •  • 

•  r  •  •  *  '•*  rv  •• «  'V  .  ■*'*/*'  "S'  ■  ■; 

THE  COURT:  Gentlemen,  is  it  understood  on  both 
sides  that  this  Hilton  Corporation  managed  various  hotels, 
and  does  manage  various  hotels,  in  addition  to  the  May¬ 
flower  Hotel? 

MR.  wHlTEFORD:  Yes,  sir.  However,  I  would  like 
Mr.  Roth  to  answer  you  in  more  detail. 

MR.  ROTH:  In  answer  to  that,  Your  Honor,  I  would 
not  say  that  it  managed  generally.  We  expect  to  develop 
that  from  the  witness  stand.  However,  I  may  say  to 
Your  Honor  that  the  Hilton  Hotels  Corporation  to- 
97  day  is  the  top  company  and  owns  hotels  located  in 
several  cities. 

THE  COURT:  When  you  say  “owns,”  do  you  mean 
the  majority  stock? 

MR.  ROTH:  Yes.  They  have  asset  title  to  the  Palmer 
House  in  Chicago,  the  Stevens  in  Chicago,  the  Town  House 
in  California,  the  Plaza  in  New  York,  and  several  other 
hotels  where  they  actually  own  them.  In  other  instances 
they  have,  we  will  show,  long-term  leases  on  certain  prop¬ 
erties.  As  far.  as  I  recollect  presently,  I  guess  the  May¬ 
flower,  with  one  exception,  is  about  the  only  management 
contract  they  have.  So  I  would  answer  Your  Honor’s 
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question  by  saying  that  the  general  practice  of  the  com¬ 
pany  is  not  to  engage  in  management  contracts. 

Now,  if  I  might  refer  to  Mr.  Hilton’s  deposition — May 
I — we  brought  him  into  Washington,  and  they  took  his 
deposition  here,  and  I  think  Mr.  Hilton  explained,  Yonr 
Honor,  at  that  time,  that  in  those  instances  where  the 
title  to  the  hotel  itself  was  in  what  I  call  the  top  company, 
the  Hilton  Hotels  Company,  as  distinguished  from  a  situ¬ 
ation  like,  mainly,  where  the  corporation  owns  only,  we 
will  say,  around  70  per  cent  of  the  stock,  or  in  such  cir¬ 
cumstances  as  that,  it  was  customary  for  the  Hilton  Hotels 
Corporation  to  take  a  management  contract  on  the  theory 
that  they  could  bring  their  experience  into  the  operation 
of  that  property. 

THE  COURT:  Then,  I  presume  that  those  di- 
98  rectors  who  have  been  directors  of  the  Mayflower 
Hotel  and  who  came  under  the  Hilton  operation 
were  added  to  those  directors  who  had  previously  been 
directors  of  the  Hilton  Corporation — just  additional  di¬ 
rectors — is  that  right? 

MR.  ROTH:  No.  Here  was  the  situation.  Your  Honor. 
Let  us  take  the  sequence  of  events.  We  bought  the  stock 
control  interest — the  Hilton  Hotels  Corporation  did.  After 
the  stock  was  purchased,  the  Hilton  people  decided  that 
they  wanted,  because  of  their  large  financial  investment — 
they  then  really  owned  a  majority  interest  in  the  May¬ 
flower — they  wanted  on  the  board  some  of  their  own  di¬ 
rectors,  of  their  own  selection. 

On  December  19,  1946,  the  Mayflower  had  seven  di¬ 
rectors.  There  were  Mr.  Baxter,  Mr.  Fleming,  Mr.  Folger, 
Mr.  Stewart,  Mr.  McGrath,  Mr.  Beale,  and  maybe  one 
other. 

The  upshot  of  the  December  19,  1946,  meeting  was, 
after  Hilton  had  control  of  the  stock,  that  four  of  the 
then  directors  resigned.  Mr.  Fleming,  Mr.  Folger,  and 
Mr.  Baxter,  stayed  on.  In  lieu  of  the  four  other  directors 
— that  is,  Messrs.  Beale,  McGrath,  Stewart,  and  Harold 
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Baxter — there  were  elected  to  that  board,  Your  Honor, 
four  men — 

THE  COURT:  Who  were  then  directors  of  the  Hilton 
Hotels  Corporation? 

MR.  ROTH:  Who  were  then  directors  of  the  Hilton 
Hotels  Corporation. 

•  •  •  • 

99  MR  ROTH:  I  assume  you  are  not  arguing  your 
case  now. 

THE  COURT:  The  answer  counsel  gave  me  to  my 
question,  I  do  not  consider  evidence  at  alL  I  just  wanted 
to  clarify  the  situation  in  my  mind. 

MR.  ROTH:  That  was  the  only  purpose  of  my  state¬ 
ment 

•  •  •  • 

MR  GOODRICH:  May  I  ask  a  question  of  Mr.  Roth? 
In  the  light  of  the  question  that  the  Court  asked  about 
management  contract,  Mr.  Roth,  I  have  here  a  prospectus 
filed  by  Hilton  Hotels  Corporation  with  the  Securities  and 
Exchange  Commission  July  2,  1946. 

MR  ROTH:  Yes.  That  was  when  the  Hiltons 

100  did  their  public  financing. 

MR.  GOODRICH :  But  my  point  is — which  might 
more  fully  bring  out  the  answer  to  His  Honor’s  question — 

MR  ROTH:  Yes. 

MR.  GOODRICH:  At  that  time,  you  recall,  the  pros¬ 
pectus  stated: 

“The  management  of  the  company  contemplates  enter¬ 
ing  into  a  contract  to  furnish  supervisory  management 
and  procurement  services  to  the  Roosevelt  Hotel,  New 
York  City,  upon  the  terms  that  may  be  mutually  agreed 
upon.” 

MR  ROTH:  Yes. 

MR  GOODRICH:  The  Hilton  Hotel,  Longview,  Texas. 

MR  ROTH:  That  is  right 

MR.  GOODRICH:  The  Palm  Beach  Biltmore  Hotel. 
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MR.  ROTH :  We  do  not  own  that  any  more.  We  never 
did  own  bnt  a  very  small  percentage  of  it — 50  per  cent 
MR.  GOODRICH :  It  is  also  stated: 

“It  is  not  anticipated  that  the  famishing  of  such  serv- 
ives  will  require  a  substantial  portion  of  the  time  of  the 
executive  officers  and  directors  of  the  company.  The  work 
involved  in  furnishing  such  services,  except  as  hereinafter 
set  forth,  will  be  performed  principally  by  members  of 
the  company’s  staff  other  than  its  executive  officers  or 
directors.  ’  ’ 

101  I  just  wondered  if  this  contract  were  entered  into, 
or  the  plan — 

MR.  ROTH :  As  I  say — I  will  answer  you  very  frankly 
there — and  if  I  am  wrong,  Mr.  Herndon  can  correct  me — 
the  Hilton  Hotels  Corporation  owned  50  per  cent  of  the 
Palm  Beach  Biltmore,  and  for  a  period  of  time  we  had 
a  management  contract  for  the  Palm  Beach  Biltmore.  As 
a  matter  of  fact,  I  gave  your  counsel  a  copy  of  that 
contract 

•  •  •  • 

111  Conrad  N.  Hilton, 

was  called  as  a  witness  by  the  plaintiffs  and,  being 
first  duly  sworn,  was  examined  and  testified  as  follows : 

•  ■  •  •  • 

112  Q  What  other  depositions  which  have  been  taken 
in  this  case  have  you  had  opportunity  to  examine! 

A  I  have  read  Mr.  Binns’. 

Q  Mr.  Hilton,  you  are  president  of  the  Hilton  Hotels 
Corporation,  a  defendant  in  this  suit  ?  A  I  am. 

Q  Are  you  also  a  member  of  the  board  of  directors  of 
that  corporation?  A  I  am. 

Q  And  do  you  hold  any  other  official  positions  in  the 
Hilton  Hotels  Corporation?  A  I  am  a  member  of  the 
executive  committee. 

Q  Anything  else?  A  That  is  aU. 
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Q  How  long,  Mr.  Hilton,  have  you  held  these  various 
official  positions  in  the  Hilton  Hotels  Corporation?  A 
Since  the  organization  of  that  company. 

Q  And  approximately  when  was  that  company  organ- 
ized?  A  In  may  or  June  of  ’46. 

Q  What  office  do  you  hold,  if  any,  in  the  Mayflower  Cor¬ 
poration?  A  I  am  president  of  that  company. 

Q  And  anything  else?  A  I  am  a  member  of  the  execu¬ 
tive  committee. 

113  Q  And  the  board  of  directors?  A  And  the 
board  of  directors. 

Q  How  long  have  you  held  these  official  positions?  A 
I  have  held  these  positions  since  we  acquired  by  pur¬ 
chase  the  controlling  interest  in  the  hotel,  which  was  in, 
I  believe  it  was  in  November— December  of  ’46. 

Q  And  officially  you  have  been  in  these  offices  since 
the  directors’  meeting  of  December,  1946?  A  Yes. 

Q  Now,  in  your  deposition,  Mr.  Hilton,  I  asked  you 
as  a  sort  of  background  information  to  give  a  brief 
resume  of  your  history  in  the  hotel  business,  and  you 
gave  a  very  nice  and  brief  background  there. 

Would  you  care  to  read  what  you  said  there  or  care 
to  do  it  all  over  again?  A  I  believe  it  would  be  easier 
to  read  what  I  said  there. 

Q  That  is  on  page  4,  the  second  from  the  last  para¬ 
graph,  was  the  question.  A  “I  started  in  the  hotel  busi¬ 
ness  in  Cisco,  Texas,  in  1919,  first  buying  some  small 
hotels,  then  building  my  first  large  hotel,  what  I  called  a 
large  hotel,  14-story  building,  in  Dallas,  Texas,  in  1925. 

“During  the  next  few  years  I  built  several  hotels  in 
the  State  of  Texas,  seven  or  eight  of  them.  Then  I  built 
a  hotel  in  Albuquerque,  New  Mexico.  Then  in  1937 

114  I  went  to  California,  went  out  of  the  State  of  Texas 
over  to  California,  and  I  got  hold  of  some  hotels 

over  there,  the  Sir  Francis  Drake  in  San  Francisco,  and 
the  Hilton  Hotel  of  Long  Beach,  California. 

“Then  in  ’42,  I  bought  the  Town  House  in  Los  An¬ 
geles,  and  in  ’43  bought  the  controlling  interest  in  the 
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Roosevelt  Hotel  in  New  York;  and  in  October  of  ’43,  the 
Plaza  Hotel  in  New  York;  and  then  in  February  of  ’45, 
the  Stevens  Hotel  in  Chicago;  in  December  of  ’45,  the 
Palmer  Honse  in  Chicago;  and  in  December  of  ’46,  the 
controlling  interest  in  the  Mayflower,  Washington;  and 
50  per  cent  of  the  Neil  Honse  in  Columbus,  Ohio. 

“Let’s  see,  right  around  this  time,  too,  we  bought  a 
half  interest  in  the  Palm  Beach  Biltmore,  in  Palm  Beach, 
Florida.  I  am  just  wondering  whether  the  Waldorf  was 
next  The  Waldorf-Astoria  Hotel  in  New  York,  we 
bought  controlling  interest  in  that  in  October  of  ’48.  Then 
in  December  of  ’48  we  opened  a  new  hotel  that  was  built 
for  us  by  the  Puerto  Bican  Industrial  Development  Com¬ 
pany  in  San  Juan,  Puerto  Rico.” 

Q  Now,  what  generally  has  been  your  method  of 
financing  your  hotel  operations? 

•  •  •  • 

115  THE  WITNESS:  I  had  a  group  of  people  in¬ 
terested  with  me  in  the  various  hotels,  and  then 
when  a  new  hotel  would  come  up,  I  would  get  in  touch 
with  the  people  about  it  and  notify  them  to  proceed  in 
the  financing  of  that  hotel. 

That  was  the  method  that  I  used  until  1946.  In  ’46 
when  we  merged  the  hotels,  Blyth  &  Company,  a  New 
York  underwriting  firm,  put  out  an  issue  of  our  stock, 
which  gave  us  additional  funds. 

BY  MB.  CLARK: 

Q  And  in  the  purchase  of  the  Donner  stock  and  such 
other  stock  as  you  acquired  in  the  Mayflower  Corpora¬ 
tion,  did  the  purchase  price  come  out  of  these  corporate 
funds?  A  The  purchase  price  came  out  of  the  corporate 
funds  of  the  Hilton  Hotels  Corporation. 

Q  Now,  I  am  going  along  with  you,  Mr.  Hilton,  as 
I  did  in  the  deposition,  to  try  to  ascertain  about  the  steps 
that  you  normally  took  in  purchasing  hotel  properties, 
or  stock  in  them,  leading  up  to  what  is  sometimes  known 
as  a  firm  offer. 
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If  you  care  to  refresh  your  memory  from  the  deposi¬ 
tion,  you  are  at  liberty  to  do  so,  and  if  not,  you 

116  can  tell  us  in  your  own  words  again. 

•  •  •  .  • 

"When  you  would  start  in,  when  you  had  your  eye,  to 
use  an  expression,  on  a  hotel,  how  would  those  negotia¬ 
tions  proceed?  Would  you  first  contact  the  owners  of  the 
stock  or  the  properties,  aS  the  case  might  be,  or  both,  and 
ask  them  if  they  were  interested?  I  realize  there  prob¬ 
ably  would  not  be  a  set  pattern.  What  would  be  gener¬ 
ally  the  case?  A  “There  would  be  no  set  pattern. 
First,  I  would  decide  if  I  was  interested  in  that  hoteL77 
Q  “That  is  right,  that  would  be  No.  L” 

•  •  •  • 

117  Q  “That  is  right,  that  would  be  No.  1.”  A 
“lien  I  would  have  to  find  out  who  to  see  about 

it  Sometimes  that  would  take  quite  a  little  while,  you 
know,  to  get  to  the  people  who  owned  it,  and  who  con¬ 
trolled  it  For  instance,  on  the  Stevens  Hotel,  that  took 
me  several  years  to  finally  make  that  deal.77 

Q  “Well,  to  start  in,  there  would  be  what  you  might 
call  negotiations,  or  would  you  rather  use  another  term?” 
A  “I  think  first  would  be  a  thought  about  that  hotel, 
then  the  next  thing  would  be  who  to  start  with,  and  then 
to  get  in  contact  with  the  people  who  have  the  say-so 
about  it.” 

Q  “And  then  when  you  would  reach  that  stage,  how 
would  you  go  from  there,  start  trading  on  the  price?” 
A  “Start  trading  on  the  price.  As  a  rule,  I  did  all  of 
that  business,  but  not  in  every  case;  nearly  always  I 
would  be  the  person  who  would  do  the  trading.77 

Q  “Then  when  you  had  a  sort  of  a  general 

118  meeting  of  the  minds,  due  to  these  negotiations  an 
arrival  at  a  tentative  price,  then  what  normally 

would  be  the  procedure  from  then  on?”  A  “If  we  had 
a  meeting  of  the  minds,  we  would  call  the  attorneys  and 
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say  ‘Well,  yon  fellows  get  together  here  and  draw  this 
thing  up’.” 

Q  “And  then  finally  they  wonld  draw  the  papers  np 
and  yon  wonld  accompany  the  papers  or  whatever  it  was, 
with  a  certified  check  or  whatever  was  required?”  A 
“Whatever  it  was.  Sometimes  it  wonld  only  be  a  shake 
of  the  hand  and  at  other  times  it  wonld  be  a  check.” 

Q  “What  stage  of  the  proceedings  wonld  yon  say  that 
an  offer  wonld  be  made?”  A  “.in  offer  wonld  be  made, 
of  course,  when  I  am  talking  to  yon  I  wonld  say,  ‘All 
right,  I  will  give  yon  so  much/  or  if  I  put  it  in  that  form, 
‘Would  yon  take  so  much?’  See,  that  could  go  back  and 
forth  until  finally  both  sides  said,  ‘0.  K.’  ” 

Q  “In  other  words,  yon  had  to  go  through  these  nego¬ 
tiations,  and  then  when  wonld  yon  consider  a  firm  offer 
made?”  A  “Well,  a  firm  offer  wonld  be  made,  either 
by  the  tender  of  a  check  with  your  signature,  and  their 
acceptance,  or  in  one  case  that  I  had  a  firm  offer,  that 
was  when  we  shook  hands.  I  think  that  probably, 
119  as  far  as  I  was  concerned,  was  a  firm  offer  and  so 
far  as  the  other  man  was  concerned,  nothing  ever 
changed  that.  That  might  be  a  legal  proposition  then 
that  I  can’t  go  into,  but  I  am  speaMng  as  a  negotiator 
and  how  I  felt  about  it  ” 

Q  “That  is  right  I  think  it  is  a  very  fair  appraisal 
But,  of  course,  if,  say,  yon  had  died  or  the  other  man 
had  died  after  that  handshake — ”  A  “That  is  right” 

Q  “Well,  then,  in  the  ordinary  course  of  buying  and 
selling  hotels  and  developing  hotel  properties,  wonld  it 
be  your  notion  that  normally  a  firm  offer  is  a  term  that 
is  used  only  when  the  papers  are  finally  drawn,  the  signa¬ 
tures  down,  and  the  checks  sent?”  A  “That  would  be 
finally  what  yon  would  consider  a  firm  offer.  The  rest 
is  a  lot  of  conversation  and  back  and  forth.” 

Q  “But  yon  have  to  hav©  the  conversation  before  yon 
ever  get  to  a  firm  offer?”  A  “That  is  right” 


120  Q  Then  the  firm!  culmination  of  the  negotiation 
is  when  you  get  everything  in  black  and  white,  and 
that  is  the  technical  name  that  the  trade  uses  for  a  firm 
offer;  is  that  right?  A  I  would  assume  so.  When  you 
say  trade,  you  mean —  ' 

Q  I  mean  this  business,  the  hotel  business.  A  Yes. 


Q  Now,  I  am  going  to  take  you  back  to  1938.  You 
have  testified,  and  if  I  am  misstating  anything,  I  would 
like  to  have  you  call  my  attention  to  it,  that  you  met 
Mr.  Joseph  Binns  for  the  first  time  on  or  about  1938.  A 
I  think  it  was  *38  or  ’39. 

Q  You  said  *38,  or  up  to  ’40,  sometime  in  that  area. 
A  I  think  it  was  1939. 

Q  And  what  was  the  occasion  for  your  first  meeting 
him?  A  I  came  to  Chicago.  I  had  decided  a  couple  of 
years  before  that,  a  year  or  so  before,  that  I  was 
121  ,  interested  in  the  Stevens  Hotel.  I  had  been  think¬ 
ing  quite  a  lot  about  it,  and  I  had  been  buying 
some  securities  on  that  hotel. 

So  I  made  a  trip  to  further  that  deal.  While  I  was 
in  Chicago,  I  met  Mr.  Binns. 

.He  had  recently  been  appointed  manager  of  the  hotel 
and  I  called  on  him. 

Q  That  would  be  approximately  1939,  to  the  best  of 
your  recollection?  A  That  is  correct. 

Q  You  say  you  had  been  buying  some  securities  in 
the  Stevens? 

To  shorten  the  matter,  you  were  buying  bonds  with 
voting  trust  certificates  attached;  is  that  right?  A  That 
is  right. 

Q  These  voting  certificates  were  in  the  nature  of  or 
resembled  certificates  of  stock  in  certain  respects,  did 
they  not?  A  They  were  attached  to  the  bonds.  There 
had  been  a  reorganization  of  the  property  under  a  77B 
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proceeding,  and  when  it  was  reorganized,  they  gave  the 
old  bondholders — they  had  formed  a  voting  trust,  and: 
they  divided  up  the  stock  pro  rata  among  the  bondholders. 

Q  “When  did  you  first  start  acquiring  these  securities 
in  the  Stevens  Hotel,  if  you  remember?  A  I  think  it 
was  1937. 

122  Q  And  so  in  ’39  you  came  to  Chicago  and  called 
on  Mr.  Binns  ?  A  That  is  correct 

Q  Now,  Mr.  Binns  at  that  time,  I  believe,  was  the 
general  manager  of  the  Stevens  Hotel?  A  He  was. 

Q  And  when  did  you  next  see  Mr.  Binns,  I  mean  rela¬ 
tively?  A  I  think  that  I  saw  him  on  my  next  trip  to 
Chicago,  which  could  have  been  three  or  four  months  from 
that  time.  I  would  see  him  every  time  I  came  to  Chicago. 
He  was  manager  of  the  hotel,  and  I  was  dealing  with  one 
of  the  trustees,  a  fellow  named  Fred  Carr,  of  Des  Moines, 
who  was  chairman,  and  the  largest  holder  of  securities  in 
the  hoteL 

So  sometimes  I  would  meet  him  in  Chicago,  and  other 
times  I  would  go  to  Des  Moines  to  see  him.  So  I  would 
generally  see  Mr.  Binns  I  am  sure  every  time  I  came  to 
see  him. 

Q  And  you  got  to  be  better  acquainted  as  time  went 
on?  A  Idid. 

<  Q  Now,  when  did  you  first  tell  Mr.  Binns,  approxi¬ 
mately,  that  you  were  interested  in  acquiring  the  Stevens 
Hotel  and  were  buying  securities  to  that  end?  A  I 
could  not  tell  you  when  I  first  told  him.  I  did 

123  tell  him  on  one  of  my  trips.  I  don’t  know  whether 
the  first  trip  or  on  the  second  trip,  but  on  one  of 

the  trips.  I  told  him  I  was  definitely  interested  in  buying 
the  hotel. 

Q  Did  you  keep  up — you  said  you  kept  close  contact 
with  him.  Did  he  reveal  to  you  in  the  course  of  the  sub¬ 
sequent  conversations,  the  financial  and  other  affairs  of 
the  hotel?  A  Well,  he  either  did  or  Mr.  Carr,  somebody 


did,  but  I  bad  full  information  all  the  time  I  was  dealing 
on  it. 

Q  Yon  got  all  yon  could  out  of  Mr.  Binns,  didn’t  yon? 

MB.  WHITEFORD :  That  is  objectionable. 

MB.  CLARK:  I  am  trying  to  set  the  pattern  which 
will  unfold. 

MR  WHITE  FORD :  That  is  what  I  object  to,  to  the 
pattern.  I  think  that  any  man  that  is  going  into  a  busi¬ 
ness  transaction  is  entitled  to  learn  all  he  can  about  it 
from  any  one  that  is  concerned. 

If  that  is  all  you  mean,  then  I  have  no  objection,  but 
I  resent  the  innuendo  in  that  statement 

MB.  CLARK:  That  is  Mr.  Hilton’s  own  statement 
Will  you  turn  to  page  13? 

We  can  argue  the  innuendo  later. 

MR.  JONES:  Is  that  page  13? 

MR.  CLARK :  Yes.  It  is  the  second  paragraph 
124  from  the  bottom,  where  I  questioned  him.  It  is  a 
question  by  me. 

BY  MR  CLARK: 

Q  “All  right  Now,  that  is  fine.  Let  us  go  back  to 
when  he  was  still  at  the  Stevens,  meaning  Mr.  Binns,  and 
after  you  owned  some  bonds  with  voting  trust  certificates 
attached,  and  at  that  time  did  you  discuss  with  him,  when 
you  were  discussing  you  wanted  the  Stevens,  you  said, 
did  you  discuss  with  him  the  values  of  the  Stevens  and 
its  accounts  and  books  and  general  condition?”  A  “Yes, 
we  would  talk  it  over,  and  I  would  get  all  of  the  informa¬ 
tion  I  could  get  out  of  him  as  to  the  value  of  it,  and  how 
the  business  was — I  sure  did.” 

THE  COURT:  What  he  is  saying  is  this:  When  he 
makes  a  deal  he  is  as  tough  as  he  can  be,  but  when  he 
shakes  hands  that  ends  it  as  far  as  he  is  concerned,  but 
he  cannot  vouch  for  the  other  fellow’s  conscience.  That 
is  the  testimony  as  far  as  I  understand  it. 


Q  After  your  discussion,  how  long  after  that  was  Mr. 
Binns  manager  of  the  Stevens  Hotel?  A  It  seems  to 
me  that  he  was  manager  of  the  hotel  until  shortly  before 
the  hotel  was  sold  to  the  Government.  Let  me  see.  That 
was  ’42,  either  ’42  or  ’43.  I  have  forgotten  which 

125  it  was,  but  he  resigned  shortly  before  it  was  sold, 
and  went  into  the  Army.  Now,  let’s  see,  that  was 

’42. 

MB.  JONES:  I  think  we  can  stipulate  Mr.  Binns  went 
in  the  Army  in  ’42. 

MB.  CLARK:  All  right;  that  is  correct 

•  •  •  • 

126  BY  MB.  CLABK: 

Q  At  page  15,  I  asked  the  question:  “Did  you 
start  compensating  him,  meaning  Mr.  Binns,  at  one  time 
at  the  rate  of  $100  a  month,  we  would  use  that  because 
you  say  your  memory  is  dim  on  whether  or  not  there  was 
any  consideration  paid.  Did  you  start  that  $100  a  month 
going  before  he  left  the  Stevens  or  after?”  A  I  didn’t 
start  that  until  quite  a  while*  afterwards,  started  that 
shortly  after  we  bought  the  Plaza  Hotel,  which  was  in 
October  of  ’43.  Binns,  I  would  see  Binns  occasionally, 
and  I  was  in  New  York  quite  a  lot,  and  I  formed  a  little 
committee  that  I  had  functioning  at  the  hotel,  and  I  said 
to  Binns:  I  would  like  to  have  you,  just  when  you  can, 
sit  at  this  committee,  and  I  am  going  to  pay  you  some 
compensation  for  doing  it. 

BY  THE  COUBT: 

Q  Was  that  before  you  bought  the  hotel,  sir?  A  That 
was  after  I  bought  the  Plaza  Hotel  in  ’43.  You  mean, 
this  hotel? 

Q  No,  the  Plaza.  A  That  was  after  I  bought  the 
Plaza. 

Q  And  he  was  sitting  in  with  the  directors  after  you 
bought  it?  A  After  I  bought  it. 


127  THE  WITNESS :  So  when  lie  was  in  New  York, 
and  they  would  have  a  meeting,  he  would  go  to  the 

hotel,  and  that  arrangement  only  continued  on  for  a  few 
months  because  of  the  fact  he  was  sent  to  Europe,  and 
he  didn’t  come  back  and  I  didn’t  pay  him  any  more. 

BY  MB.  CLABK: 

Q  Yon  stated  in  yonr  deposition  six  months,  yon 
thonght  it  could  have  been  six  months.  Hid  yon  make 
during  that  period  of  time  arrangements  with  Mr.  Burns 
whereby  yon  financed  his  purchase  of  some  stock  in  the 
Stevens  Hotel!  A  Not  at  that  time,  no,  sir.  The  Ste¬ 
vens  Hotel  didn’t  come  in  until  ’45.  That  was  in  Feb¬ 
ruary  of  ’45,  when  I  made  that  deal  on  the  Stevens  Hotel, 
and  I  saw  Binns,  he  would  make  an  occasional  trip  from 
Europe,  and  I  told  him  about  having  bought  the  Stevens, 
and  I  asked  him  if  he  would  like  to  have  a  little  interest 
in  it,  and  he  said  he  would,  but  he  didn’t  have  any  money. 

So  probably  I  said:  You  could  give  your  note  at  the 
bank  for  it,  and  I  will  finance  you  for  an  interest  in  it. 
I  have  forgotten  what  the  arrangement  was,  but  I  know 
I  did  make  it  possible  for  him  to  have  that  interest 
Q  What  was  it,  a  substantial  interest,  if  you  recall? 
A  As  I  recall,  I  think  it  was  somewhere  around  about 
an  $18,000  interest.  It  could  have  been  fifteen.  Some¬ 
where  between  fifteen  and  eighteen  thousand. 

128  Q  That  was  just  before  you  bought  the  Stevens? 
A  No,  that  was  after.  It  was  for  the  purpose  of 

enabling  him  to  get  in  on  the  deal.  It  was  after  I  bought 
the  Stevens. 

Q  You  bought  the  Stevens  in  ’45?  A  Bought  the 
Stevens  in  ’45,  that  is  correct,  in  February,  ’45. 

Q  Now,  did  you  finance  Mr.  Binns  in  that  area  of 
time,  and  you  can  make  that  certain,  if  you  know,  on  the 
purchase  of  stock  in  any  other,  any  of  your  other  hotel 
properties?  A  Let  me  S66« 

Q  I  call  your  attention  to  the  Boosevelt,  particularly. 
A  The  Boosevelt  happened  before  that  time.  That  hap- 


pened  in  May  of  *43.  As  I  recall,  lie  took  a  small  interest 
in  the  Roosevelt,  but  I  don't  think  I  financed  it.  X  think 
he  paid  for  it  himself,  although  I  might  have  myself,  but 
it  seems  to  me  he  paid  for  that  himself.  It  wasn’t  a 
large  interest. 

Q  I  would  like  to  call  your  attention,  not  for  the  pur¬ 
pose  of  impeaching  you,  Mr.  Hilton,  but  merely  to  clarify 
the  matter,  to  page  16,  to  the  question  in  the  middle  of 
the  page,  which  I  will  ask  you  now  to  read,  and  answer 
yes  or  no,  whether  you  modified  it  as  you  suggest. 

“Now,  these  conversations  you  had  with  him 

129  when  he  was  in  the  service  that  related  to  the 
Stevens  and  the  Plaza,  is  that  it?”  A  Well,  I 

can’t  talk  about  that  without  knowing  what  we  had  before 
that  Which  conversation  am  I  talking  about? 

Q  Well,  your  answer  will  clarify  it,  I  think.  A  The 
answer  is:  “To  the  Plaza,  and  also  I  met  him  one  time 
when  I  was  buying  the  Roosevelt  in  that  same  year,  and 
I  let  him  have  a  little  interest  in  the  Roosevelt  That 
was  in  May  of  ’43.  So  we  could  have  had  conversations 
about  the  Roosevelt  and  about  the  Plaza,  and  of  the  Ste¬ 
vens,  but  not  of  this  hotel.” 

Q  Meaning  the  Mayflower?  A  Yes. 

Q  You  say  that  you  were,  if  your  statement  is  accu¬ 
rate,  financing  an  interest  in  the  Roosevelt?  A  No,  I 
don’t  think  it  says  that 

Q  You  say  you  let  him  have  a  little  interest  A'  I 
don’t  detect  that  from  that  Probably  you  get  that  from 
the  answer. 

Q  And  I  let  him  have  a  little  in  the  Roosevelt  A  I 
think  he  paid  cash  for  it,  but  he  did  have  an  interest  I 
don’t  think  I  loaned  him  any  money  on  that  because  that 
was  a  small  amount  that  he  had.  That  is  the  point  I  am 
making. 

130  Q  That  is  all  right 

Now,  when  did  you  buy  the  Palmer  House?  A 
I  bought  the  Palmer  House  in  December  of  ’45. 
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Q  And  do  I  understand  yon  correctly  when  I  say  that 
when  Mr.  Binns  came  back  from  the  Army,  he  had  had 
an  offer  from  Mr.  Boomer,  manager  of  the  Waldorf,  or 
told  you  he  had  one  from  the  Waldorf-Astoria  and  that 
you  told  hrrrij  in  substance,  to  make  up  his  mind,  and  that 
you  would  like  to  have  him  too,  and  he  decided  to  come 
with  you;  is  that  right?  A  That  is  correct 

Q  And  then  you  put  him  in  as  manager  of  the  Palmer 
House?  A  That  is  right 

Q  Did  you  know  that  beginning  in  1940  Mr.  Binns 
was  a  member  of  the  board  of  the  Mayflower  Corpora¬ 
tion?  A  Yes,  I  did.  I  think  he  told  me  that  he  was,  and 
occasionally  when  I  was  in  Chicago  he  would  say  “I  am 
going  to  attend  a  meeting  in  Washington,’’  and  would 
leave  town.  I  remember  him  taking  several  trips. 

Q  And  you  knew  he  was  a  board  member?  A  Yes. 

Q  Did  you  ever  discuss  the  affairs  of  the  Mayflower 
Corporation  with  him  at  that  time,  or  between  1939  when 
you  first  met  him,  and  1945  when  you  put  him  in  as 
131  manager  of  the  Palmer  House?  A  Only  once,  as 
I  recall. 

I  came  to  Washington  on  some  business  with  the  RFC, 
and  I  stayed  at  the  Mayflower  and  I  asked  Binns,  I  said, 
* ‘Do  you  think  there  would  be  a  chance  for  us  to  get  that 
hotel?” 

And  he  said,  “No,  I  don’t  think  that  there  is  any  chance 
at  all  The  Donners  would  not  sell  the  property.” 

THE  COURT:  Excuse  me.  Was  he  connected  with 
the  Donners  at  all,  sir? 

MR.  CLARK:  Mr.  Binns? 

THE  COURT :  Yesj  sat  ^ 

MR.  CLARK:  He  was  one  of  the  Donner  designees,  I 
think,  on  the  board  of  the  Mayflower.  Yes,  he  was  a 
designee  by  the  Donner  interests. 

THE  ‘COURT :  I  got  the  impression  yesterday  that 
Baxter  and  Stewart  were  the  people. 
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MB.  ROTH:  Mr.  Binns  has  no  employment,  no  connec¬ 
tion  directly  with  the  Donner  Estates.  The  only  connec¬ 
tion  that  he  has  was  that  Mr.  Baxter  suggested  he  be 
designated  as  a  member  of  the  board. 

THE  COURT:  That  is  my  recollection. 

MR.  CLARK:  He  had  no  employment  or  connection 
with  the  Donners,  but  he  is  here,  and  I  think  that  can  be 
elaborated  on.  We  have  his  deposition.  Bnt  he  was  a 
designee  of  the  Donner  interests. 

MB.  ROTH:  It  was  suggested  by  Mr.  Baxter 

132  that  he  go  on  the  board  because  of  his  hotel  quali¬ 
fications. 

MR.  CLARK:  That  is  correct 
BY  MR.  CLARK: 

Q  Now,  what  was  the  last  question,  do  you  remember 
that?  A  You  were  asking  me  if  I  had  a  discussion  with 
Binns,  and  I  said  only  once,  and  that  once  was  that  one 
time  when  I  came  to  Washington  on  some  other  busi¬ 
ness,  and  I  was  at  the  Mayflower,  and  shortly  after  I 
asked  Binns  if  he  thought  that  there  was  any  chance  to 
get  hold  of  the  Mayflower  and  he  said  no,  he  didn’t  think 
that  there  was. 

Q  Was  that  after  you  were  at  the  Palmer  House  or 
before!  A  Before  he  left  the  Stevens;  that  was  prob¬ 
ably  in  ’40  or  ’41,  right  in  there. 

Q  Before  he  left  the  Stevens!  A  Yes,  that  was  be¬ 
fore  he  left  the  Stevens. 

Q  Did  you  discuss  generally  the  profits  of  the  May¬ 
flower  or  any  of  its  financial  affairs  with  Mr.  Binns! 
A  I  didn’t  He  talked  so  discouragingly  about  it,  I 
just  dropped  it  all 

Q  Then  later  did  you  discuss  the  Mayflower,  the  pur¬ 
chase  of  the  Mayflower  again  with  Mr.  Binns!  A  The 
next  time  that  I  remember  discussing  the  Mayflower 
with  Binns  was  in  October  or  November  of  ’46, 

133  and  we  had  a  discussion  about  it,  and  he  asked  me 
if  I  were  interested  in  acquiring  it,  and  I  said  I  was. 
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BY  THE  COTJBT: 

Q  Did  he  approach  the  subject,  sir!  A  Yes,  he  ap¬ 
proached  it  He  said  he  just  thought  I  am  interested. 
He  said  “I  am  going  to  t«.1k  to  Baxter  about  it  I  will 
let  you  know  what  happens.  ? 

So  in  a  few  days  he  came  back  and  said  they  were  in¬ 
terested  in  selling  at  some  price  around  $15  or  $16  a 
share,  and  I  said,  “Well,  it  is  too  much;  let  us  see  if 
we  can  buy  it  cheaper/ * 

So  these  talks  went  along  for  several  weeks.  Finally 
we  got  together  and  I  authorized  him  to  close  the  deal 
at  $13  a  share. 

BY  MB.  CLARK: 

Q  Why  did  you  think  that  $15  or  $16  was  too  much! 
Did  you  have  the  statements  of  the  hotel!  A  I  think  I 
did  have  tbi  statement  of  the  hotel  at  that  time.  I 
looked  them  over,  and  any  time  I  buy  a  hotel,  I  always . 
say  it  is  too  much,  to  try  to  get  a  better  price.  I  did 
say  that  That  wasn’t  anything  unusual. 

•  •  •  • 

134  Q  Did  Mr.  Binns  get  for  you  the  operating  state¬ 
ments  and  the  capital  statements  of  the  hotel!  A 
Yes,  he  did. 

Q  Did  he  get  them  prior  to  October  or  November, 
1945!  A  No,  he  didn’t  get  them  for  me  until-— you 
mean  ’46! 

Q  Yes,  ’46.  A  He  didn’t  get  them  until  after  the 
time — I  didn’t  get  them  until  we  started  negotiations. 

.  Do  you  know  from  whom  he  got  them!  A  I  pre¬ 
sume  he  got  them  from  Baxter. 

Q  Now,  did  you  know,  Mr.  Hilton,  at  the  time  you 
authorized  Mr.  Binns  to  deal  in  the  fall,  in  connection 
with  the  purchase  of  the  Donner  stock  in  the  fall  of  ’46, 
did  you  know  that  Mr.  Stewart  or  Mr.  Baxter,  or  either 
of  them,  had  been  dealing  or  negotiating  with  anybody 
else-foi;  the  sale  of  their  stock!  A  No,  I  didn’t  know  it 
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Q  Did  Binns  ever  tell  you?  A  I  don’t  think  lie  did. 
Q  Are  you  certain  he  didn’t?  A  I  am  not  certain 
he  didn’t  He  might  have  said  that  somebody  is  inter¬ 
ested  in  this  too,  but  I  just  don’t  remember  whether 
he  did  or  not 

Q  Is  it  your  impression  that  he  probably  did?  A 
I  don’t  have  any  impression  whether  he  said  some- 

135  body  else  was  dealing  with  them  or  not  I  really 
cannot  answer  that  I  don’t  have  any  impression 

one  way  or  the  other. 

Q  You  would  not  say  that  he  didn’t  tell  you?  A  No, 
I  would  not  say  that  he  didn’t. 

Q  So  finally  you  agreed  upon  $13  a  share?  A  We 
agreed  on  13;  yes. 

Q  Now,  do  you  know  that  the  minority  stockholders 
hadn’t  been  advised  of  these  negotiations  between  you, 
Mr.  Baxter,  Mr.  Binns,  and  Mr.  Stewart?  A  I  didn’t 
have  any — I  didn’t  know  anything  about  it,  one  way  or 
the  other,  other  than  I  know  we  did  apprise  them  of  the 
fact — offer  them  the  same  price.  I  remember  we  did  that. 

Q  You  sent  out  a  letter,  did  you  not,  dated  December 
18,  1946,  in  which  you  advised  them  that  the— 

MB.  GARNETT:  It  was  mailed  on  the  20th. 

BY  MR.  CLARK: 

Q  It  was  a  letter  dated  December  18th  and  mailed  on 
the  20th? 

MR.  WJtLLTEFORD :  I  will  have  to  check  the  mailing. 
BY  MR.  CLARK: 

Q  We  may  assume  that  for  the  present. 

And  you  advised  the  minority  stockholders  in  your 
letter,  which  we  will  introduce,  but  since  you  are 

136  here,  and  it  is  a  matter  of  record,  that  the  sale  had 
been  consummated,  and  offered  them  the  same  price? 

A  I  don’t  remember  what  was  in  the  letter,  but  the  effect 
of  it  was  to  let  them  sell  it  at  the  same  price  we  had  bought 
it  from  the  Donners. 

Q  Now,  I  am  going  to  call  your  attention — before  that, 
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I  am  going  to  refer  to  page  22,  in  that  area  there,  if  you 
have  it  handy. 

Bid  Mr.  Bin  ns  recommend  that  you  accept  $16  a  share! 
A  I  don’t  know  whether  he  did  or  not.  I  could  not  tell 
you  whether  he  did.  I  don’t  think  he  recommended  it, 
but  it  didn’t  make  any  difference  to  me.  I  was  setting  the 
price.  I  don’t  remember  whether  he  recommended  it  or 
not,  but  I  told  him  to  go  back  and  work  on  them  and  try 
to  get  it  at  my  price  of  $11.  I  think  I  may  have  got  to  $12 
at  oue  time. 

Q  And  you  instructed  him,  however,  that  you  wanted 
to  obtain  complete  control,  that  is,  51  per  cent  of  the  stock! 
A  Yes. 

Q  And  he  represented  that  the  Bonners  did  have  con¬ 
trol!  A  Yes,  he  represented  that  we  were  buying  control. 

THE  COURT :  They  only  had  49  per  cent,  didn’t  they! 

MR.  CLARK:  Yes,  at  that  time  it  wasn’t  quite  50  per 
cent,  but  I  think  the  record  or  proof  will  disclose 
137  that  they  made  some  simultaneous  deal  with  Mr. 
Folger  to  throw  his  stock  in. 

MR.  JONES:  500  shares  short  of  50  per  cent.  It  was 
49  per  cent  plus. 

MR.  CLARK:  Mr.  Binns  represented  to  Mr.  Hilton 
that  the  Bonners  said  they  were  able  to  sell  control. 

THE  COURT:  I  see. 

BY  MR.  CLARK: 

Q  Now,  Mr.  Hilton,  do  you  know  Mr.  Kirkeby  of  the 
Kirkeby  Hotels!  A  Yes,  I  do. 

Q  Bo  you  know  him  personally!  A  I  know  him  per¬ 
sonally. 

Q  Bid  you  ever  have  any  conversations  with  him  at 
all  around  in  the  fall  of  ’46! 

THE  COURT:  About  what! 

MR  CLARK  :  Well,  I  am  coming  to  that 
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Kirkeby  quite  often  and  have  made  several  deals  with  him. 
I  bought  the  Town  House  from  him,  and  I  sold  him  the 
controlling  interest  in  the  Sherry-Netherlands  in  New 
York.  I  also  bought  him  out  of  the  Stevens.  He  owned 
quite  a  few  bonds  of  the  Stevens  at  one  time. 

138  So  I  saw  him  quite  often.  I  have  had  quite  a  few 
contacts  with  him. 

Q  Now,  I  was  wondering  if  during  the  course  of  that 
period  from  September  or  November  up  to  December,  1946, 
when  you  were  negotiating  through  Mr.  Binns  for  the  pur¬ 
chase  of  the  Donner  stock,  whether  you  remember  talking 
to  Mr.  Kirkeby?  A  No,  I  don’t  remember  talking  to  him 
during  that  time. 

Q  Did  you  talk  to  him  at  any  time  about  his  interest 
in  the  Mayflower,  the  possible  acquisition  of  the  stock  of 
the  Donners?  A  1  never  talked  to  him  about  it  at  all. 

Q  Did  Mr.  Binns  ever  mention  his  name  in  connection 
with  the  possible — about  him  being  a  possible  purchaser? 
A  I  don’t  think  he  did. 

Q  Are  you  certain  he  didn’t?  A  Well,  I  am  quite 
certain  he  didn’t.  I  don’t  remember  that  he  ever  did.  I 
know  I  didn’t  talk  to  him  about  it. 

Q  Is  Mr.  Kirkeby  a  responsible  person?  A  Yes,  he 
is. 

Q  And  is  he  a  responsible  hotel  operator?  A  He  is. 
Q  I  believe  he  doesn’t  have  as  large  a  chain  as  you, 
or  maybe  one  or  two  other  hotel  operators,  but  he  does 
operate  a  very  substantial  chain  of  hotels?  A  Yes,  he 
does. 

139  Q  Would  you  say  that  he  was  financially  respon¬ 
sible?  A  I  would. 

.  Q  Is  that  tiie  general  opinion  in  the  hotel  business? 
A  It  is. 

•  •  •  • 

Q  Would  you  say  that  he  was  a  qualified  purchaser? 
A  I  would  say  that  he  would  be. 

Q  Now,  coming  back  to  the  purchase  price  of  the  May- 
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flower  Hotel.  When  you  bought  the  stock  from  Donners 
you  had  acquired  about  51  per  cent;  is  that  right,  in  that 
area?  A  About  that 

140  Q  Something  over  50,  and  yet  not  over  51?  A 
Yes. 

Q  And  the  total  purchase  price  was  approximately 
$2,600,000?  A  That  is  correct 
Q  So  that  you  acquired  a  half  interest  in  that  property 
of  a  total  valuation  of  3,200,000?  Bid  you  not?  A  That 
would  be  5,200,000? 

Q  Yes;  5,200,000.  A  That  is  correct 
Q  A  total  valuation  of  5,200,000?  A  That  is  correct. 
Q  Now,  Mr.  Hilton,  if  you  will  turn,  please,  to  page  25, 
the  last  sentence  on  the  page,  where  I  have  asked  you  a 
question.  < 

I  am  going  to  ask  you  these  questions  and  I  am  going 
to  ask  you  to  read  the  answers,  and  I  think  we  will  save  a 
lot  of  time  by  doing  that,  and  then  you  can  explain  any¬ 
thing  you  might  desire. 

Referring  now  to  the  closing  of  the  deal  for  the  Bonner 
stock,  the  question  is : 

“As  regards  the  mechanics  of  the  closing  of  the  deal, 
did  you  ever  discuss  the  minority  stockholders  at  all  in 

A  “We  discussed  making  them  an  offer  at  the 

141 

-Q  “You  and  Mr.  Binns  discussed  that?”  A 

“Yes.” 

Q  “And  was  that  at  the  same  time?”  A  “I  don’t 
know  whether  it  was  at  the  same  time.” 

Q  “Part  of  the  general  conversation?”  A  “It  came 
in  sooner  or  later  that  we  were  to  offer  them  the  same 
price. 


Q  “The  same  price,  all  minority  stockholders? 
All  minority  stockholders.” 

Q  - ‘.‘Did  you  know  that  the  minority  stockholders 
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nothing  of  the  sale  of  the  Donner  stock  at  all?  A  “I 
did  not  think  they  did  know  about  it  f  ’ 

Q  “Didn’t  think  they  did?”  A  “No.” 

Q  “It  was  a  deal  strictly — ”  A  “Strictly  between 
the  Donners  and  ourselves.  We  were  buying  from  them 
controlling  interest,  and  that  is  all  we  were  buying  at  the 
time.” 

Q  “Your  impression  was  that  the  minority  stockholders 
didn’t  know  anything  about  it?”  A  “I  didn’t  think  they 
did,  unless  he  told  them.  We  didn’t. 

•  •  •  • 

142  Q  “Did  you  know  Mr.  Baxter,  Mr.  Stewart,  per¬ 
sonally?”  A  “No,  I  never  did  know  them  person¬ 
ally  at  all,  until  I  arrived  in  Washington  for  our  first  meet¬ 
ing.  I  never  had  met  them.” 

Q  “All  right.  We  will  come  to  that  meeting,  then. 
That  was  on  December  the  19th,  1946?”  A  “That  is 
right.” 

Q  “The  minutes  show  that  you  were  present.”  A 
“That  is  correct” 

Q  “At  that  time,  did  you  know  or  had  Mr.  Binns  told, 
you  or  did  you  know  who  you  had  picked  for  your  board 
of  directors — ”  A  “Yes,  before  that  time  I  asked — ” 

Q  “ — of  the  Mayflower  Corporation?  A  “Of  the 
Mayflower  Corporation,  I  looked  over  and  saw  who  were 
the  directors  of  it,  and  I  had  asked  Binns— we  wanted 
some  local  representation  on  the  board,  and  I  asked  him 
if  he  could  not  arrange  to  have  Fleming  and  Folger  and 
Baxter  remain  on  the  board.” 

Q  “What  was  the  purpose  of  having  Baxter,  he  was 
not  local?”  A  “Well,  I  don’t  know  that  there  was  any 
purpose.  I  just  picked  him  out.  I  thought  he  was  more 
or  less  local  and  he  was  a  prominent  man,  and  I 

143  thought  it  would  be  a  good  idea  to  have  him  on 
account  of  his  long  connection  with  the  hotel.” 

Q  Now,  I  am  going  to  interpolate  there  and  ask  another 
question,  and  then  we  will  go  on. 


Well,  now,  yon  have  never  met  Mr.  Baxter?  A  I  never 
had  met  him. 

Q  Yon  knew  he  was  an  officer  and  that  Donner  was 
the  president — vice  president  of  the  Bonner  Corporation, 
or  Bonner  Estates,  or  whatever  it  was  known  as  at  that 
time?  A  I  didn’t  know  what  his  capacity  was.  His 
official  connection,  did  I  know  that? 

BY  THE  COURT: 

Q  Excnse  me,  sir.  At  the  time  yon  made  the  suggestion 
to  Mr.  Binns,  had  yon  already  purchased  the  Bonner  stock, 
at  the  time  yon  made  the  suggestion  that  Baxter  go  on 
the  board?  A  I  had  already  bought  it;  yes,  so  when — 
let  me  see,  now.  Either  when  we  bought  and  signed  the 
deal — I  don’t  know  at  what  point,  but  when  I  immediately 
knew,  I  called  up  the  hotel. 

Q  Bid  the  suggestion  of  Baxter  being  made  a  director 
have  anything  to  do  with  the  deal?  A  Nothing  to  do 
with  the  deal. 

BY  MR  CLARK: 

Q  Who  asked  Mr.  Baxter  to  become  a  member 
144  of  the  board?  A  I  think  on  that,  sir,  I  believe 
Binns  asked  him. 

Q  Now,  I  don’t  want  to  argue,  but  Mr.  Binns  was  a 
Philadelphia  man,  wasn’t  he?  A  That  is  correct. 

Q  And  Bonner  had  consummated  their  deal  with  you? 
A  That  is  right. 

Q  Yet  you  wanted  Mr.  Baxter  to  stay  on  the  board? 
A  That  is  correct 

Q  Bid  he  indicate,  or  if  you  don’t  know,  we  will  get 
it  from  Mr.  Binns,  but  did  Mr.  Binns  indicate  why  Baxter 
would  stay  on  the  board,  or  did  Baxter  indicate  to  you? 
A  As  I  recall,  he  did  it  We  notified  him  to  stay  on  the 
board  and  Binns  had  talked  with  him  and  said  that  Baxter 
would  agree  to  stay  on  the  board.  That  is  my  recollection. 

Q  Well,  now,  prior  to  the  consummation  of  the  sale 
of  the  stock  by  the  Bonners  to  yourself,  did  you  and  Mr. 
Binns  discuss  the  board?  A  I  am  sure  we  did  not  At 
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i  that  time  we  were  just  buying  the  stock.  The  question 
of  the  board  came  np  after  we  bought  the  stock. 

BY  THE  COURT: 

Q  Was  any  consideration  passed  to  Baxter  for  having 
anything  to  do  with  putting  the  Donner  deal  through? 
A  No  consideration  whatsoever,  between  ourselves 

145  and  Baxter  for  putting  the  deal  through.  The  only 
price,  or  the  only  consideration  that  was  ever  paid 

was  the  $13  a  share  to  the  Donners. 

BY  MR.  CLARK: 

Q  There  may  be  some  testimony  here,  I  don't  know, 
Mr.  Hilton,  but  it  may  be  in  the  record  here  in  some  of 
these  depositions,  and  I  think  that  there  is,  but  in  any 
event,  on  this  question  you  recall  certainly  that  you  and 
Mr.  Binns  didn't  discuss  the  makeup  of  the  board  prior 
to  the  actual  consummation  and  the  payment  of  money? 
A  I  am  quite  certain  that  we  didn’t.  We  might  have 
as  the  deal  was  about  to  be  drawn  by  the  attorneys.  We 
may  have  said  who  is  going  to  be  on  the  board,  thinking 
the  deal  was  through,  but  nothing  premeditated  about  who 
was  going  to  be  on  the  board  before  we  made  the  deal; 
no,  sir. 

♦  •  •  • 

Q  When  you  finally  concluded,  you  had  Mr.  Folger, 
Mr.  Fleming,  and  Mr.  Baxter  on  the  board?  A  That  is 
right 

(j  And  the  other  four  members  were  directors  of  your 
corporation?  A  Hat  is  correct 

146  Q  The  Hilton  Hotels  Corporation?  A  That  is 
right 

Q  And  some  of  them  were  officers?  A  Some  of  them 
were  officers. 

Q  Now,  I  have  called  your  attention  in  the  deposition 
—I  think  we  can  shorten  this,  of  your  being  present  at 
the  meeting,  and  the  directors  being  voted  in  two  by  two, 
that  is,  this  particular  change  of  two  by  two,  so  as  to  keep 
a  controlling  quorum  always  there,  that  was  the  effect  of 
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it,  and  yon  left  that  to  your  attorneys,  and  knew  nothing 
abont  why  that  was  done?  A  Yes. 

Q  I  think  yon  testified  at  the  bottom  of  page  29  in 
that  connection: 

“I  knew  what  was  going  to  finally  result,  bnt  I  don’t 
think  even  Binns  knew,  well,  I  don’t  know  what  he  knew — 
it  was  turned  over  to  counsel,  and  they  got  into  that.” 

A  Yes. 

Q  Now,  Mr.  Hilton,  you  will  recall  at  page  30,  the 
question  in  the  middle  of  the  page,  and  I  asked  you  this 
question: 

“I  think  your  own  minutes  show,  Mr.  Hilton,  the  minutes 
of  the  Hilton  .  Hotels  Corporation,  that  you  estimated  that 
if  the  contract  as  drawn  and  as  ultimately  accepted  would 
pay  you,  the  Hilton  Hotels  Corporation,  about  $75,000  a 
year.” 

147  Have  you  had  a  chance  to  look  at  those  minutes? 

We  have  those,  don’t  we? 

I  was  going  to  ask  the  question  if  you  looked  at  the 
minutes  since. 

THE  COUBT:  Which  corporation? 

BY  MR  CLARK: 

Q  The  Hilton  Hotels  Corporation.  A  No,  I  haven’t. 

Q  All  right.  Now,  I  think  I  can  shorten  this.  At  page 
31  this  question  was  asked.  I  am  going  to  ask  you  this 
question,  and  you  can  read  the  answer. 

“When  did  you  first  discuss  with  Mr.  Binns  the  propo¬ 
sition  of  the  management  contract?”  A  “I  don’t  know 
when  I  first  discussed  it  with  him.  ” 

Q  “Was  it  prior  to  the  meeting  of  December  19, 1946?” 
A  “I  am  sure  it  was.  We  talked  it  over  before  that; 
otherwise,  we  would  not  have  stated  that  it  was  going  to 
come  up.” 

BY  THE  COURT: 

Q  How  is  that,  sir?  I  could  not  hear  you.  A  “I  am 
sure  it  was.  We  talked  it  over  before  that;  otherwise, 
we  would  not  have  stated  that  it  was  going  to  come  up.” 
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ME.  BOTH:  I  think  we  can  all  agree  that  was  the 
meeting  that  Mr.  Hilton  referred  to.  It  was  to  come 

148  up  at  the  December,  1946  meeting  when  this  board 
of  directors’  change  was  made. 

THE  COUBT :  Yes,  sir. 

MR.  JONES:  At  that  time  the  minutes  show  Mr.  Hil¬ 
ton  stated  at  a  later  meeting  the  question  of  the  manage¬ 
ment  contract  would  be  submitted. 

THE  COURT:  All  right 

149  BY  MR  CLARK: 

Q  1 ‘You  have  read- Mr.  Binns’  testimony  which 
was,  in  effect,  that  the  management  contract  was  drawn 
by  your  group,  that  is,  your  people —  A  “That  is  right 
Q  “ — in  Chicago,  and  so  forth;  is  that  substantially 
correct?  A  “That  is  correct 
Q  “As  he  testified;  you  read  his  testimony?  A  “I 
don’t  remember  what  he  said.  That  is  the  fact,  that  it 
was  drawn  by  our  people.  I  think  Mr.  Friedman  drew  it, 
of  our  counsel. 

Q  “You  knew,  of  course — did  you  know  Mr.  C.  J.  Mack 
at  that  time?  A  “Yes,  I  had  met  him. 

Q  “You  retained  Mr.  Mack  as  manager?  A  “Yes, 
we  did. 

Q  “And  still  retain  him  in  that  capacity?  A  “Still 
retain  him. 

Q  “Why  fundamentally  did  you  retain  him?  A  “Well, 
we  nearly  always  when  we  buy  a  hotel  keep  the  manager 
there  for  awhile,  sometimes,  and  then  try  him  out;  never 
go  into  a  hotel  and  fire  the  manager.  That  is  just  policy 
with  us. 

Q  “Was  it  your  notion  when  you  kept  Mr.  Mack 

150  at  the  time  that  the  hotel  had  been  well  managed? 
A  “Yes,  I  thought  that  it  had  been  well  managed. 

He  had  a  good  reputation.” 

That  is  all  there  for  the  present 

MR  CLARK:  I  wonder  if  it  would  be  an  imposition 

*  \ 
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on  Your  Honor  to  take  a  five-minute  recess,  or  would  that 
comport  with  your  practice! 

THE  COURT:  Very  well. 

(Short  recess.) 

MR.  CLARK:  Are  yon  ready  to  proceed,  Your  Honor! 

THE  COURT:  Proceed. 

MR.  CLARK:  Thank  you. 

BY  MR.  CLARK: 

Q  Mr.  Hilton,  I  believe  you,  in  your  deposition — I  think 
I  can  shorten  this — testified  that  the  Hilton  Hotels  Cor¬ 
poration  sometimes  has  management  contracts  with  hotels 
in  which  there  is  a  minority  interest,  but  never  a  manage¬ 
ment  contract  in  connection  with  an  operated  hotel  which 
is  wholly  owned  by  Hilton;  is  that  correct!  A  That  is 
correct 

•  •  •  • 

151  Cross-Examination 

BY  MR  ROTH: 

Q  Mr.  Hilton,  you  have  been  asked  about  a  loan  you 
made  Mr.  Binns  in  connection  with  an  interest  for  him 
in  the  Stevens  Hotel.  Did  he  ever  repay  that  loan!  A 
He  did. 

Q  And  you  have  been  also  asked  about  the  fact  that 
you  did  help  Mr.  Binns  in  acquiring  an  interest  in  the 
Stevens.  Have  you  helped  others  as  you  did  Mr.  Binns 
in  getting  an  interest  in  properties  which  you  were  pur¬ 
chasing!  A  I  have. 

Q  Win  you  tell  us  a  little  bit  about  that!  A  Well, 
I  have  helped  many  of  our  managers  and  other  people 
connected — close  friends  of  mine — to  get  an  interest.  I 
have  gone  on  notes  of  probably  forty  or  fifty  of  my  em¬ 
ployees,  to  assist  them  in  financing  interest  in  hotels. 

Q  Did  you  make  it  possible  at  one  time  for  some  of 
your  associates  or  people  connected  with  you  to  get  into 
a  hotel  during  the  war!  Do  you  recall  that!  A  Yes, 
the  Hilton  Hotel  of  Longview.  Our  managers  went  to 


244 


war..  I  decided  that  while  they  were  gone  that  I  would 
sell  them  an  interest  in  that  hotel  without  any  consider¬ 
ation,  without  any  payment,  and  when  they  came  back 
from  the  war  the  earnings  of  the  hotel  were  enough  to 
give  each  one  of  them  a  stake. 

152  BY  THE  COURT: 

Q  You  did  what,  sir!  A  I  took  all  of  our  man¬ 
agers  that  had  gone  to  war  and  while  they  were  gone  I 
sold  them  an  interest  in  the  hotel  without  any  money 
down— 

Q  Yes.  A  — and  when  they  came  back  from  the  war 
the  profits  accrued  during  that  period  of  time,  so  that  each 
one  of  them  had  a  stake  when  they  got  out  of  the  service. 
BY  MR.  ROTH: 

Q  In  other  words,  the  profits  had  accrued  to  the  point, 
I  take  it,  that  they  were  able  to  pay  for  whatever  that 
interest  was,  in  effect?  A  That  is  correct. 

Q  Mr.  Hilton,  I  understood  your  testimony  to  be  that 
you  authorized  Mr.  Binns  to  carry  on,  on  behalf  of  the 
Hilton  Hotels  Corporation,  negotiations  for  the  purchase 
of  the  so-called  Donner  stock  in  November  of  1946;  is  that 
true?  A  That  is  correct 

Q  And  you  knew,  of  course,  as  you  have  testified  here, 
that  Mr.  Binns  had  been  a  director  of  the  Mayflower  Hotel 
Corporation?  A  I  did. 

Q  And  is  it  your  understanding  that  he  became  a  di¬ 
rector  in  or  about  the  year  1939  or  1940  and  con- 

153  tinned  until  1942,  when  he  gave  his  resignation  and 
then  went  into  the  service?  A  I  did  not  know 

when  he  became  a  director  and  I  did  not  know  when  he 
resigned;  no,  I  did  not  know  the  exact  dates. 

MR.  JONES :  1940  is  the  correct  date.  We  might  stip¬ 
ulate  that  he  submitted  his  resignation  in  1942.  It  was 
accepted  in  1945. 

BY  MR.  ROTH: 

Q  Now,  Mr.  Hilton,  throughout  any  period  that  Mr. 
Binns  was  a  director  of  the  Mayflower,  did  he  give  you 
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any  documents  of  any  character  with  respect  to  the  May¬ 
flower?  A  He  never  did. 

Q  Did  he,  during  the  time  that  he  was  a  director  of 
the  Mayflower,  ever  give  you  any  figures  involving  opera- 
tions  of  the  Mayflower?  A  He  never  did. 

Q  Did  he  at  any  time  while  he  was  a  director  directly 
or  indirectly  give  you  any  information  concerning  what 
I  might  call  confidential  information  or  any  other  infor¬ 
mation  involving  the  Mayflower?  A  He  did  not.  The 
only  conversation  that  I  ever  remember  having  with  him 
about  it  was  that  one  that  I  talked  about  a  little  while  ago. 

BY  THE  COURT: 

154  Q  And  when  was  that,  sir?  A  That  was  on  a 
trip  that  I  made  to  Washington.  I  had  some  busi¬ 
ness  with  the  RFC,  and  I  came  in  here  and  I  was  staying 
at  the  Mayflower,  and  when  I  left — 

Q  What  year  was  that?  Do  you  remember?  A  That 
was  right  around  ’39  or  ’40;  right  in  there.  I  asked  him, 
knowing  his  connection  with  the  hotel,  if  he  thought  the 
Donners  would  sell  the  hotel.  He  said  no,  and  he  said 
it  rather  conclusively;  so  I  never  discussed  it  with  him 
again  until  November,  ’46. 

BY  MR.  ROTH: 

Q  In  other  words,  there  was  no  step  taken  by  you  or 
any  of  your  organizations  or  the  Hilton  Hotels  Corpora¬ 
tion,  when  it  came  into  existence  in  1946,  with  respect  to 
the  Mayflower  until  you  authorized  Binns,  after  he  left 
his  directorate  in  December  of  1946,  to  see  what  could  be 
done  about  it;  is  that  correct?  A  That  is  correct. 

Q  Now,  Mr.  Hilton,  was  anything  paid  for  this  stock 
by  Hilton  Hotels  Corporation — I  mean  the  Donner  stock — 
other  than  the  $13  a  share?  A  There  was  no  consider¬ 
ation  paid  to  the  Donners  or  Baxter  or  anyone  else  for 
the  purchase  of  this  stock  other  than  the  $13  per  share. 

Q  No  other  considerations  directly  or  indirectly? 

155  A  No  other  considerations  directly  or  indirectly. 

Q  Mr.  Hilton,  did  you  ever  enter  into  any  con- 
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spiracy  or  any  arrangements  with  Mr.  Binns  to  acquire 
the  Mayflower  Hotel?  A  I  never  did  enter  into  any 
conspiracy,  unless  you  can  call  it  a  conspiracy  where  we 
got  together  to  try  to  get  it  as  cheap  as  we  could.  That 
is  the  only  conspiracy. 

Q  You  mean  when  you  were  negotiating  in  arm’s  length 
dealings  with  the  Donners  in  November  of  1946,  or  De¬ 
cember?  A  That  is  correct. 

Q  Mr.  Hilton,  when  did  you  first  meet  Mr.  Folger? 
A  I  met  Mr.  Folger  at  the  time  of  our  first  meeting 
of  the  Mayflower  Board,  shortly  after  we  acquired  con¬ 
trolling  interest  in  the  hotel,  in  December,  1946. 

Q  And  had  you  ever  met  Mr.  Folger  prior  to  that  time? 
A  I  never  had  met  him  prior  to  that  time. 

Q  Mr.  Hilton,  the  amended  bill  of  complaint  in  this 
case  alleges,  in  effect,  that  you  or  someone  in  your  or¬ 
ganization  caused  the  resignation  of  Mr.  Binns  from  the 
Mayflower  Hotel  in  order  to  clear  the  way  for  the  Hilton 
people  to  buy  the  Mayflower.  Is  that  true?  A  That  is 
not  true.  We  had  nothing  to  do  with  his  resignation 
from  the  Mayflower. 

Q  It  is  also  alleged  in  the  amended  bill  of  complaint 
that  the  reason  that  the  Mayflower — 

156  THE  COURT:  Now,  just  a  second.  Did  you 
have  any  direct  or  indirect  influence  on  his  resigna¬ 
tion  as  a  director  of  the  Mayflower? 

THE  WITNESS:  I  did  not 

MR  ROTH :  Are  you  through,  Your  Honor  ? 

THE  COURT:  Proceed;  yes. 

BY  MR  ROTH: 

Q  Mr.  Hilton,  it  is  also  alleged  in  the  amended  bill 
of  complaint  in  this  case  that  the  Mayflower  mortgage 
was  refinanced  in  July  of  1946  in  order  to  make  way  for 
a  purchase  by  the  Hilton  Hotels  Corporation.  Is  that 
true?  A  That  is  not  true. 

Q  Did  you  know  anything  about  the  refinancing  of 
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that  mortgage  in  July  of  1946?  A  I  did  not  know  a 
thing  about  it 

•  •  •  • 

157  Q  Mr.  Hilton,  I  show  yon  a  printed  letter,  marked 
as  Defendants  ’  Exhibit  1  for  Identification,  in  which 

your  name  appears  thereon.  Do  yon  recall  that  letter 
(handing  a  document  to  the  witness)  ?  A  Yes,  I  do  recall 
it 

Q  Mr.  Hilton,  that  is  the  letter,  I  take  it,  dated  No¬ 
vember  18,  1946,  which  went  to  the  stockholders  of  May¬ 
flower  Hotel  Corporation — 

MR.  BEACH :  December. 

MR.  JONES :  December. 

MR.  ROTH:  December;  pardon  me. 

BY  MR.  ROTH: 

Q  — advising  the  stockholders  of  Mayflower  Corpora¬ 
tion  of  the  acquisition  by  the  Hilton  Hotels  Corporation 
of  the  common  stock  of  Mayflower  controlled  by  the  Don- 
ner  Estates,  Lac.  Mr.  Hilton,  did  that  letter  cor- 

158  rectly  set  forth  the  terms  of  the  sale  by  Hilton  from 
Donner?  A  It  did. 

Q  Did  that  letter  contain  any  misrepresentations  con¬ 
cerning  the  purchase  of  that  stock?  A  It  did  not. 

Q  Mr.  Hilton,  Senator  Clark  asked  you  about  your 
purchase  of  bonds  on  the  Stevens  back  in  1939  or  1940. 
Were  you  at  that  time  also  acquiring  securities  on  other 
hotel  properties?  A  I  was. 

Q  Did  I  understand  you  to  say  that  during  the  time 
of  the  acquisition  of  the  securities,  whatever  they  were, 
on  the  Stevens,  that  you  had  contact  with  one  of  the 
trustees  under  the  voting  trust  of  the  Stevens?  A  I  did. 

Q  And  all  information  that  you  wanted  with  relation 
to  the  Stevens,  I  take  it,  you  could  get  from  him,  could 
you?  A  I  could. 

Q  Mr.  Hilton,  did  you  ever  meet  a  man  by  the  name 
of  Peter  Miller?  A  Peter  Miller? 

Q  Yes.  A  I  am  sure  that  I  have  not. 
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Q  Prior  to  the  time  that  you  consummated  your  deal 
for  the  purchase  of  the  Dormer  interests  stock  did 

159  you  ever  hear  of  an  offer  being  made  in  June  or 
July  of  1945  of  $7,500,000  for  the  Mayflower?  A  I 

did  not. 

Q  Or  any  negotiations — I  should  not  say  offer— or 
alleged  offer?  A  I  did  not 
Q  Did  you  ever  hear  of  any  negotiations  in  1945  about 
an  alleged  offer  of  some  $9,000,000  for  the  Mayflower? 
A  I  did  not  I  previously  testified  that  I  had  not  had 
any  talks  or  thought  about  the  hotel  since  the  period  of 
1940  until  1946. 

Q  Did  you  ever  hear  about  any  conversations  that  Mr. 
Kirkeby  had  with  Messrs.  Baxter  and  Stewart  in  Phila¬ 
delphia,  in  June  or  thereabouts  of  1946?  A  Never  did. 
MR.  ROTH:  That  is  all  I  have.  Thank  you. 

Redirect  Examination 

BY  MR  CLARK: 

Q  Just  a  couple  of  things. 

Now,  you  testified,  Mr.  Hilton,  that  when  some  of  your 
managers  or  employees  went  to  war  and  joined  the  Armed 
Services  you  helped  them  in  various  ways.  Well,  now, 
Mr.  Binns,  of  course,  when  you  financed  him,  if  we  may 
use  that  term,  in  connection  with  the  purchase  of  some 
stock  in  the  Stevens  Hotel,  was  not  an  employee 

160  of  yours,  was  he?  A  No,  he  was  not;,  he  was  just 
a  friend. 

Q  He  was  just  a  friend.  So  that  that  answer  would 
have  no  bearing,  would  it,  upon  what  you  did  for  your 
employees  who  were  in  the  Armed  Services?  A  No,  it 
would  not.  Those  that  I  helped  and  gave  this  interest 
in  the  Hilton  and  Longview  were  all  managers  of  our 
hotels,  and  he  was  not  in  that  group. 

Q  You  financed  Mr.  Binns  on  the  basis  of  friendship 
and  interest  in  him,  didn’t  you?  A  That  is  correct 
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Q  Now,  I  do  not  know  how  important  this  is,  bnt  what 
was  yonr  testimony  as  to  the  time  when  yon  were  in 
Washington  on  RFC  business  and  when  yon  met  Mr. 
Binns  and  asked  hihm  abont  the  Mayflower!  A  Let  me 
correct  yon  on  that 

Q  That  is  what  I  want  A  I  came  into  Washington 
on  RFC  business,  and  shortly  after  that  trip — I  did  not 
meet  Mr.  Binns  here.  Binns  w^f  not  here.  This  was  the 
first  time  I  had  stayed  at  the  Mayflower  Hotel.  Bnt 
shortly  after  that  visit  I  talked  to  Binns  abont  it 
Q  Now,  what  is  yonr  recollection  of  that  date?  A 
My  recollection  of  that  date  is  that  it  was  shortly  after¬ 
wards,  because  it  was  on  my  mind,  I  remember,  and  I 
decided  to  make  some  inquiries  abont  the  hotel. 

161  Q  Yes,  bnt  what  year?  A  That  was  right 
around  ’30  or  ’40.  I  can’t  tell  yon  exactly. 

•  •  •  • 

164  Recross-Examination 
BY  MR  ROTH: 

Q  Mr.  Binns  went  to  the  Palmer  House  in  what  year? 
A  He  went  to  the  Palmer  House  in  December  of  ’45. 

Q  And  at  the  time  he  negotiated  for  yon  the  Donner, 
I  will  call  it,  stock  transaction  or  deal,  what  was  Mr. 
Binns’  position  with  the  Bolton  Hotels  Corporation? 

165  Was  he  vice-president  or  a  director?  A  He  was 
vice-president  of  Holton  Hotels  Corporation. 

Q  At  that  time?  A  At  that  time. 

BY  THE  COURT: 

Q  He  had  no  connection  whatever  with  the  Mayflower? 
A  He  had  no  connection  with  the  Mayflower. 

BY  MR.  ROTH: 

Q  In  other  words,  Mr.  Holton,  what  Mr.  Whiteford  is 
trying  to  develop  here — maybe  I  have  overlooked  it — is 
this :  Yon  owned  the  Palmer  House  at  the  time  that  Mr. 
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Binns  went  there  in  December  of  1945  as  manager;  is 
that  right?  A  That  is  correct 

•  •  •  • 

Joseph  P.  Bmns, 

one  of  the  defendants,  was  called  as  a  witness  and, 
being  first  duly  sworn,  ^as  examined  and  testified  as 
follows : 

.  Direct  Examination 
BY  MB.  BEACH: 

166  Q  How  are  yon  presently  employed?  A  I  am 
executive  vice-president  of  the  Waldorf-Astoria. 

Q  When  did  yon  first  go  to  the  Mayflower  as  a  director, 
Mr.  Binns?  A  I  believe  it  was  in  1940. 

Q  Do  yon  remember  what  time  of  1940  it  was?  A  I 
believe  it  was  early  in  1940. 

Q  When  yon  say  early,  do  yon  mean  January,  Febru¬ 
ary,  March,  or  April? 

•  •  •  • 

A  I  believe  it  was  in  the  early  part  of  1940. 

•  •  •  • 

Q  Sometime  before  June,  in  other  words?  A  Well, 
I  am  not  sure  of  the  exact  meeting  that  I  attended,  the 
first  one. 

Q  Mr.  Binns,  were  yon  connected  with  any  other  hotel 
at  the  time  that  yon  went  to  the  Mayflower  Hotel  in  1940? 
A  Yes;. I  was  general  manager  of  the  Stevens  Hotel  in 
Chicago. 

Q  Were  yon  ever  connected  with  the  William  Penn 
Hotel,  sir,  in  any  way?  A  Yes;  I  was  a  director  of  the 
William  Penn  Hotel. 

Q  And  when  was  that,  sir? 

•  •  •  • 
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167  Q  Is  that  in  Pittsburgh,  Mr.  Binns?  A  Yes. 

I  believe  that  I  went  there  in  abont  1938. 

Q  Did  the  Bonners  have  an  interest  in  that  hotel,  sirf 
A  They  did. 

Q  Were  you  requested  to  go  there  by  the  Donners  or 
did  you  go  there  through  a  connection  with  the  Donners, 
sir?  A  No,  sir. 

Q  Was  Mr.  Baxter  connected  also  as  a  director  with 
the  William  Penn  Hotel,  sir  t  A  He  was  a  director. 

Q  Who  is  the  first  person  that  requested  you  to  become 
a  director  of  the  Mayflower  Hotel,  sir?  A  I  can’t  re¬ 
member  who  the  first  person  was.  We  had  several  con¬ 
versations  about  it. 

Q  You  mean  you  do  not  remember  the  person  that  you 
had  several  conversations  with?  A  There  were  several 
conversations  about  my  going  on  the  Board. 

Q  That  is  what  I  am  trying  to  get  at,  Mr.  Binns,  if 
you  do  not  mind.  A  Yes. 

168  Q  With  whom  you  had  those  conversations.  A 
Well,  I  had  a  conversation  with  Mr.  Baxter. 

Q  And  did  you  have  a  conversation  with  anybody 
else,  sir?  A  Yes.  I  discussed  it  with  my  own  directors 
at  the  Stevens  Hotel  in  Chicago  to  get  their  approval 

Q  I  mean,  did  you  discuss  it  with  anybody  with  the 
Mayflower  Hotel  other  than  Mr.  Baxter?  A  I  believe  I 
discussed  it  with  Mr.  Folger  also. 

Q  You  knew  Mr.  Folger  then,  did  you,  in  1940?  A 
Yes. 

Q  And  when  had  you  first  met  him,  sir?  A  I  believe 
it  was  shortly  before  that 

Q  And  where?  A  Down  here. 

Q  You  met  him  before  you  became  connected  with  the 
Mayflower  Hotel?  A  I  believe  so,  yes;  yes. 

Q  When  you  went  to  the  Mayflower,  Mr.  Binns,  were 
you  also  on  the  executive  committee  of  the  Mayflower 
Hotel,  sir?  A  I  was  on  the  executive  committee,  but  I 
am  not  sure  at  the  beginning  that  I  was. 

,  • 
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Q  Do  yon  recall  when  yon  did  go  on  the  execn- 

169  tive  committee?  A  No. 

•  •  •  •• 

Q  And  then  yon  resigned  from  the  Mayflower,  did  yon, 
as  a  director  in  1942?  A  I  resigned  from  every  busi¬ 
ness  connection  I  had  in  June — 

Q  My  question  is —  A  Yes,  sir;  I  am  going  to  answer 
it  — every  corporation,  including  the  Mayflower,  on  June 
2,  when  I  entered  the  Armed  Services  in  1942. 

Q  And  did  yon  have  any  connection  with  the  May¬ 
flower  after  June  2,  1942?  A  Yes,  sir. 

Q  When  did  yon  have  connection  with  them  after 
June  2,  1942?  A  Well,  I  attended  meetings  from  time 
to  time  when  my  duties  would  permit  me  to  do  so. 

Q  Yon  mean  directors’  meeting  of  the  Mayflower?  A 
Yes. 

170  Q  In  other  words,  though  yon  tendered  your 
resignation  in  1942,  it  was  not  accepted;  is  that 

correct,  sir?  A  That  is  correct. 

Q  When  was  it  accepted?  A  I  believe  it  was  ac¬ 
cepted  in  1945. 

Q  And  from  1942  until  1945  how  many  directors ’  meet¬ 
ings  would  yon  say  yon  attended?  A  Oh,  eight  or  nine. 

Q  Were  yon  on  the  executive  committee  between  1942 
and  1945?  A  Part  of  the  time  I  was. 

Q  Can  yon  fix  the  time  between  1942  and  1945  when  yon 
were  on  the  executive  committee?  A  I  was  on  the  ex¬ 
ecutive  committee  until  the  end  of  the  time  before  I  went 
overseas;  and  when  it  was  obvious  that  I  would  be  away 
a  great  deal  I  believe  that  they  agreed  that  I  could  not 
be  of  service  and  I  was  taken  off  the  executive  committee. 

Q  When  did  yon  go  overseas?  Maybe  we  can  fix  the 
time  that  way.  A  I  went  overseas  in  February,  1945- 
pardon  me,  sir.  That  was  permanently.  I  had  made  many 
trips  in  the  air  service  back  and  forth  out  of  the  country, 
but  I  went  permanently  on  that  date. 
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Q  And  when  you  were  in  the  service  and  when 

171  you  could  be  in  Washington  prior  to  that  time,  you 
would  attend  directors ’  meetings  at  the  Mayflower? 

A  Whenever  I  could. 

Q  Did  you  attend  other  directors  ’  meetings  of  other 
hotels  that  you  resigned  from  in  1942,  sir?  A  I  did  not 
resign  from  any  other  hotel.  I  resigned  from  all  hotels, 
but  there  is  no  comparable  situation  except  the  Plaza,  in 
which  case  I  occasionally  attended  meetings,  but  I  was 
not  a  director  of  the  Plaza. 

Q  And  they  are  the  meetings  that  Mr.  Hilton  testified 
to?  A  That  is  correct 

Q  And  you  were  compensated  for  those?  A  Yes,  sir, 
at  the  rate  mentioned. 

Q  During  the  time  that  you  were  attending  meetings 
from  1942  up  through  1945  at  the  Mayflower  Hotel,  you 
were  compensated  also,  were  you  not,  sir?  A  Yes,  sir. 

Q  And  were  you  compensated  as  a  director?  A  Part 
of  the  time  regular  director’s  fees  and  part  of  the  time 
'  as  a  member  of  the  executive  committee. 

Q  What  was  your  salary  or  what  did  you  get  as  a 
member  of  the  executive  committee?  A  I  think  it  was 
$3,000  a  year. 

Q  And  you  do  not  know  whether  that  was  one 

172  year,  two  years,  or  three  years  that  you  served  on 
that  committee?  A  I  would  have  to  check  the 

record  of  that. 

•  •  •  • 

Q  Mr.  Binns,  I  show  you  Plaintiffs’  Exhibit  No.  1,  a 
letter  dated  January  9,  1946,  from  you  to  Mr.  Folger.  It 
is  initialled  by  Mr.  Jones  (handing  a  paper  writing  to  the 
witness).  A  All  right 

Q  You  received  that  letter,  did  you?  A  I  believe  I 
did,  yes,  sir. 

Q  I  also  show  you  Palintiffs’  Exhibit  No.  2,  which  has 
an  ink  date  of  January  3, 1949,  corrected  to  June  3,  1945, 
from  you  to  Mr.  Bealle.  Do  you  remember  writing  that 
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letter,  sir?  That  is  initialled  by  Mr.  Whiteford  (handing 
a  paper  writing  to  the  witness) . 

MB.  WHITEFOBD:  June  3,  1945?  1942,  wasn’t  it? 
MB.  BEACH:  June  3,  1945. 

•  •  •  • 

173  Q  Did  you  receive  that  letter,  sir?  A  I  sent  it 
Q  I  mean,  did  you  send  it?  Pardon  me.  A 

Yes. 

Q  I  show  you  Plaintiffs  ’  Exhibit  No.  3,  dated  June  20, 
1942,  to  Lieutenant  Joseph  P.  Binns,  signed,  blank.  Did  you 
receive  that  letter  (handing  a  paper  writing  to  the  wit¬ 
ness)  ?  A  I  believe  I  did. 

MB.  BEACH:  These  are  initialled,  if  Your  Honor 
please.  May  we  offer  them  in  evidence? 

MB.  WHITEFOBD:  Bead  them  to  the  Court  so  that 
he  will  understand  about  the  dates  and  what  was  said. 
MB.  BEACH:  I  will  be  glad  to  do  that,  Mr.  Whiteford. 

•  •  •  • 

174  MB.  BEACH:  Plaintiffs’  Exhibit  3  is  a  letter 
dated  June  20,  1942,  to: 

“Lieutenant  Joseph  P.  Binns, 

“The  Stevens  Hotel, 

“Chicago,  Illinois. 

“Dear  Joe: 

“At  the  recent  Board  meeting  of  the  Mayflower,  your 
resignation  was  read  and  considered  by  the  Board  and 
after  a  discussion  of  the  many  contributions  you  have 
made  toward  the  successful  operation  of  the  Mayflower,  it 
was  unanimously  decided  to  give  you  a  leave  of  absence 
from  the  Executive  Committee  until  the  end  of  the  year 
and,  with  your  consent,  have  you  remain  as  a  director 
of  the  company  for  the  duration  of  the  war. 

“Sincerely  yours, 

“Vice  President” 

It  is  initialled  0KB. 
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BY  MB.  BEACH: 

Q  I  think  that  is  Mr.  Baxter,  is  it  notf  A  I  believe 
it  would  be,  yes. 

MR.  BEACH :  Then,  Plaintiffs  ’  Exhibit  No.  2,  which  is 
dated  June  3, 1945,  to : 

174-A  “Mr.  William  L.  Beale,  President, 

“Mayflower  Hotel  Corporation, 

“1127  Connecticut  Avenue, 

“Washington,  D.  C. 

“Dear  Mr.  Beale: 

“Enclosed  is  a  letter  from  Cliff  Folger,  which  informs 
me  that  my  name  will  not  be  among  those  on  the  new 
Executive  Committee  for  the  reason  that  selections  from 
the  Board  members  for  this  committee  require  that  the 
members  be  readily  available  on  call 

“This  action  is  completely  understandable  to  me  and  I, 
in  turn,  would  have  a  little  difficulty  attending  meetings 
on  short  notice  from  the  places  where  I  might  be  when 
you  call  these  meetings.  It  appears  that  I  will  be  out 
of  this  headquarters  quite  frequently  in  the  near  future 
and  I  am  sure  that  the  decision  of  the  Board  in  this 
case  is  correct  and  sound. 

“I  wish  to  call  to  your  attention  the  fact  that  I  have 
on  file  in  your  office  a  resignation  from  the  Board  of  Di¬ 
rectors  of  the  Mayflower  Hotel  Corporation,  which  I  ten¬ 
dered  when  I  entered  the  Armed  Services.  If,  at  any  time, 
the  Board  desires  to  accept  this  resignation  I  will  under¬ 
stand  that  action  also.  However,  I  have  always  enjoyed 
and  appreciated  my  association  with  the  Board  and  would 
sincerely  regret  a  separation  from  these  contacts. 

“A  few  months  ago  I  was  hoping  that  it  may  be 
175  possible  to  see  the  war  in  Europe  over  and  find 
an  opportunity  to  return  to  civilian  life.  Today,  no 
such  immediate  prospect  appears  likely,  and  whatever 
happens,  it  is  my  deep  determination  to  do  all  in  my 
power  to  see  this  thing  through. 
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“Will  you  kindly  convey  my  sincere  personal  regards 
to  all  members  of  lie  Board? 

“With  cordial  regards, 

“Sincerely  yours, 

“Joe  Binns, 

“Lieutenant  Colonel,  AC.” 

Plaintiffs ’  Exhibit  1  is  dated  January  9,  1946,  to: 

“Mr.  John  Clifford  Folger,  President, 

“Mayflower  Hotel  Corporation, 

“1127  Connecticut  Avenue, 

“Washington,  D.  C. 

“Dear  Cliff: 

“It  was  very  kind  of  you  to  write  me  recently  and  I  did 
not  actually  know  that  my  resignation  had  been  accepted 
until  you  so  advised  me.  I  am  sure  that  Mr.  McGrath  will 
make  a  fine  contribution  to  your  Board. 

“Please  let  me  hear  from  you  from  time  to  time  and 
extend  my  warmest  personal  regards  to  Ken  Baxter  and 
Mr.  Beale. 

“Very  sincerely, 

“(Signed)  Joseph  P.  Binns, 
Vice-President  and 
General  Manager.” 

•  •  •  • 

176  MB.  JONES:  I  wonder,  just  to  have  the  record 
straight,  if  you  would  put  in  an  excerpt  from  the 
minutes  of  June  18,  1942,  showing  the  resignation? 

MB.  BEACH:  Will  you  mark  that  Plaintiffs’  Ex¬ 
hibit  4? 

(Document  referred  to  was  received  in  evidence  and 
marked  Plaintiffs’  Exhibit  No.  4.) 

MB.  BEACH:  Plaintiffs’ Exhibit  No.  4: 

“Mayflower  Hotel  Corporation. 

“Excerpt  from  Minutes  of  Board  of  Directors’  meeting. 

“On  June  18, 1942. 

“At  this  time  the  President  stated  that  the  absence  of 
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Mr.  Joseph  Binns  was  due  to  the  fact  that  he  had  entered 
the  Armed  Forces  of  the  U.  S.  Government,  and  was  now 
a  First  Lieutenant,  stationed  in  the  South.  Members  of 
the  Board  commented  upon  the  excellent  contribution  which 
had  been  made  by  Mr.  Binns  to  the  management  of  the 
Mayflower  Hotel  It  was  unanimously  agreed  that  the 
resignation  of  Mr.  Binns  from  the  Board  would  not  be 
accepted,  but  rather  that  he  be  given  a  leave  of  absence 
for  the  duration.  It  was  also  agreed  that  he  be  continued 
as  a  member  of  the  Executive  Committee  until  the  end 
of  the  present  calendar  year,  but  be  given  leave 

177  of  absence  for  that  period.  By  unanimous  direc¬ 
tion  of  the  Board,  the  Chairman  of  the  Executive 

Committee  was  requested  to  communicate  with  Mr.  Binns 
and  convey  to  him  the  best  wishes  of  the  Board  and  con¬ 
gratulations  on  his  step  in  joining  the  U.  S.  Army.” 

Q  When  did  you  become  connected  with  the  Stevens 
Hotel,  Mr.  Binns?  A  March,  1939. 

Q  How  long  did  you  remain  with  the  Stevens  Hotel?  A 
Until  I  entered  the  Armed  Services. 

Q  In  what  capacity  were  you  at  the  Stevens  Hotel? 
A  I  was  general  manager. 

Q  You  were  general  manager  of  that  hotel,  then,  while 
you  were  also  a  director  of  the  Mayflower  Hotel?  A  Yes, 
sir. 

Q  And  also  a  member  of  the  executive  committee  of 
the  Mayflower  Hotel?  A  Yes,  sir. 

Q  You  have  been  in  the  hotel  business,  Mr.  Binns,  for 
quite  awhile?  A  All  my  life. 

Q  Not  to  ask  you  how  long  your  life  has  been,  but 
you  have  been  in  the  hotel  business  for  ten  or  fifteen 

178  or  twenty  years;  isn’t  that  correct?  A  I  started 
when  I  was  twelve  years  old.  It  has  been  over 

twenty-five,  sir. 

Q  That  makes  thirty-seven,  then. 
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When  yon  were  associated  with  the  Mayflower  Hotel 
and  on  the  executive  committee,  exactly  what  were  yonr 
dnties  on  that  committee,  Mr.  Binns?  A  I  had  the  dnties, 
normal  director’s  dnties,  in  addition  to  which  I  made  any 
stndies,  did  some  special  work  occasionally  when  requested 
to  do  so  by  the  Board,  reported  back  to  the  Board. 

Q  Well,  did  those  stndies  that  yon  wonld  sometimes 
be  reqnested  to  do  familiarize  yon  with  the  value  and  the 
management  and  the  rnnning  of  the  hotel,  sir?  A  Yes, 
sir. 

Q  And  yon  were  qnite  familiar  with  the  management 
and  the  control  and  the  financial  setup  of  the  Mayflower 
Hotel  because  of  that  position?  A  I  was  familiar  with 
it  until  I  went  overseas.  Of  course,  after  that  I  had  no 
connection  with  it. 

Q  After  yon  went  overseas  yon  had  no  connection  with 
it  until  when,  sir?  A  Well,  I  had  no  further  connection 
with  it  because  my  resignation  was  accepted  and  I  was 
no  longer  on  the  board  of  directors. 

179  Q  Well,  did  yon  go  overseas  in  1943,  sir?  A 
No;  I  went  overseas  in  February,  1945,  permanently, 
but  I  was  in  and  out  a  great  deal 

Q  So  the  last  real  knowledge  of  the  Mayflower  Hotel 
that  yon  had — intimate  knowledge — was  in  1945?  A  That 
is  correct 

Q  While  yon  were  there  at  the  Mayflower,  Mr.  Binns, 
did  yon  have  any  knowledge  of  certain  offers  to  purchase 
either  the  control  of  the  Mayflower  or  the  management  of 
the  Mayflower,  to  work  into  the  Mayflower  from  other 
hotels?  A  No,  sir. 

Q  Do  yon  know  anything  of  the  Wheeler  offer?  Does 
that  refresh  your  recollection  in  any  way,  sir?  A  I  don’t 
believe  I  ever  heard  of  it 

Q  That  was  made  in  1941?  A  I  know  of  no  offer, 
firm  offer,  made  to  the  directors  while  I  was  on  it 

Q  I  do  not  mean  firm  offer.  Let  me  put  it  this  way: 
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Do  you  know  of  any  inquiry  that  was  made  by  the  Wheeler 
.  people?  A  No,  sir,  I  do  not 

Q  Or  by  the  American  Hotels  Corporation?  That  was 
in  1942,  sir.  A  There  could  have  been  some  discussions, 
informal  discussions.  Our  business  is  full  of  minors, 
180  and  everybody  is  always  talking. 

Q  I  appreciate  that. 

MB.  BEACH:  Would  you  mark  these,  please? 

If  Your  Honor  please,  these  letters  have  been  initialled 
by  the  attorneys  on  the  other  side.  Rather  than  mark 
them  for  identification,  I  imagine  we  can  offer  them  in 
evidence,  and  that  will  save  a  little  time,  then. 

MB.  JONES:  Go  right  ahead.  Just  tell  us  what  is 
offered  so  we  can  check  it. 

MB.  BEACH:  I  was  going  to  get  them  marked  and 
then  tell  you  what  they  are. 

MR  JONES:  Fine. 

(Documents  were  received  in  evidence  and  marked  Plain- 
tiffs’  Exhibits  Nos.  5  through  9,  respectively.) 

•  •  •  • 

182  Q  You  resigned  from  the  board  in  July  or  June, 
1942?  A  June. 

Q  You  never  had  brought  to  your  attention  any  cor¬ 
respondence  from  Samuel  Wheeler  to  Mr.  Beale,  of  the 
Mayflower  Hotel,  about  a  sale  of  the  hotel?  A  No,  sir. 

MR  BEACH:  If  Your  Honor  please,  since  Mr.  Binns 
has  no  knowledge  of  them,  I  would  like  to  offer  them  in 
evidence  to  show  what  they  contain  with  reference  to 
offers  to  buy  or  inquiries  to  buy,  but  I  do  not  think  I  will 
read  them  at  this  time,  because  I  do  not  see  that  it  would 
do  any  good,  since  Mr.  Binns  has  no  knowledge  of  them. 

THE  COURT:  All  right 
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Plfs.  Ex.  #  8 

Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 

Copy 

AMERICAN  HOTELS  CORPORATION 

570  Lexington  Avenue 
New  York 

July  9,  1942 

William  L.  Beale,  Vice-President 
American  Security  and  Trust  Co. 

15th  and  Pennsylvania  Avenue  NW 
Washington,  D.  C. 

RE:  Mayflower  Hotel 
My  dear  Mr.  Beale: 

From  time  to  time  we  have  been  in  touch  with  you 
regarding  the  possibility  of  the  Mayflower  Hotel  becoming 
affiliated  with  the  American  System. 

The  American  Hotels  Corporation  is  now  international 
in  scope.  The  new  and  strictly  modern  Hotel  Jaragua  of 
Trujillo  City,  capitol  of  the  Dominican  Republic,  has  been 
placed  under  our  direction  by  General  Trujillo,  head  of 
the  Dominican  Government  The  Jaragua  will  be  the 
finest  hotel  in  the  Caribbean  area. 

No  doubt  you  are  facing,  as  are  we,  the  many  problems 
growing  out  of  rationing,  priorities,  personnel  and  rising 
costs.  Operating  many  Hotels,  we  have  learned  how  best 
to  cope  with  these  problems.  We  have  also  found  that  the 
Hotels  of  the  System  have  been  of  inestimable  value  and 
help  to  each  other. 

We  offer  your  Hotel  the  advantages  of  sharing  in  our 
modem  and  efficient  Hotel  operation  program. 

Very  truly  yours, 

E.  J.  Hockenbury 
Vice  President 
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Plfs.  Ex.  #  9 

Filed  Jul  26  1950  Harry  ML  Hall,  Clerk 

Copy 

July  14,  1942 

Mr.  E.  J.  Hockenbury,  Vice  President 
American  Hotels  Corporation 
570  Lexington  Avenue 
New  York,  N.  Y. 

Dear  Mr.  Hockenbury: 

This  will  acknowledge  receipt  of  your  letter  of  July 
9th  in  which  you  refer  to  the  services  of  the  American 
Hotels  Corporation. 

It  has  been  the  policy  of  the  Mayflower  in  the  past  to 
adhere  to  a  program  of  independent  operation  not  con¬ 
nected  with  any  chain.  I  shall  be  very  glad,  however,  to 
present  your  letter  to  the  Board  at  its  next  meeting.  You 
may  be  sure  that  your  suggestion  will  receive  careful 
consideration. 

Very  truly  yours, 

William  L.  Beale 
PRESIDENT 


MR.  WHITEFORD:  Will  you  at  the  same  time  offer 
the  minute  entry  in  the  minutes  of  the  Mayflower  Hotel, 
dated  September  18,  1941? 

MR.  BEACH:  Surely. 

MR.  WHITEFORD :  And  let  me  read  it  to  His  Honor? 

This  is  an  excerpt  from  the  minutes  of  the  board  of 
directors’  meeting  on  September  18,  1941: 

“At  this  time,  the  president  presented  a  letter  from 
S.  T.  Wheeler  containing  a  new  figure,  $5,000,000,  as  the 
gross  amount  his  clients  would  pay  for  the  Mayflower 
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Hotel  Corporation  property.  After  discussion,  it 

183  was  unanimously  agreed  that  Mr.  Wheeler  be  in¬ 
formed  the  corporation  declined  to  negotiate  on  the 

basis  suggested  in  this  letter.  The  president  next  pre¬ 
sented  to  the  board  a  proposition  from  Brooks,  Harvey 
&  Co.,  Inc.,  of  New  York,  for  refinancing  the  outstanding 
first  mortgage  bonds  of  the  hotel.  After  discussion,  it  was 
unanimously  agreed  that  this  proposition  be  declined.” 

I  read  that  merely  to  show  that  these  matters  did  come 
to  the  board’s  consideration. 

MB.  BEACH:  We  now  offer  what  Mr.  Whiteford  has 
read  as  an  excerpt  from  the  minutes  of  September  18, 
1941,  as  Plaintiffs’  Exhibit  10. 

•  •  •  • 

MR.  BEACH:  In  view  of  that,  then,  I  should  like  to 
read  Plaintiffs’  Exhibits  5,  6,  and  7. 

Plaintiffs’  Exhibit  7  is  a  telegram  dated  June  11,  1941, 
to  William  J.  Beale,  vice  president,  American  Security  & 
Trust  Company,  Washington,  D.  C.: 

“My  clients  for  whom  I  have  negotiated  with  you  during 
past  few  months  have  authorized  me  to  increase  their 
offer  for  hotel  by  half  million  dollars.  I  will  return  to 
Washington  Thursday  afternoon  when  I  will  commu- 

184  nicate  with  you.  Please  contact  your  associates  and 
let  me  have  prompt  reply. 

“S.  T.  Wheeler.” 

Plaintiff’s  Exhibit  6  is  a  letter  dated  June  28,  1941, 
to  Mr.  William  L.  Beale,  president,  Mayflower  Hotel  Cor¬ 
poration,  1127  Connecticut  Avenue,  Washington,  D.  C.  It 
reads: 

“Dear  Mr.  Beale:  v 

“I  duly  received  your  letter  of  June  20  stating  that 
the  directors  of  your  corporation,  at  its  meeting  on  the 
previous  day  directed  you  to  advise  me  that  negotiations 
could  not  be  entered  into  on  the  basis  indicated  in  my 
several  letters  to  you. 
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Last  Wednesday  I  had  further  conference  with  Mr.  and 
Mrs.  Kramer  in  New  York  City,  and  was  authorized  by 
them  to  increase  their  offer  to  $5,000,000. 

“I  endeavored  to  get  you  on  long  distance  phone  last 
Thursday  morning  before  I  started  for  Washington  in 
my  automobile,  but  was  told  that  you  would  be  absent 
for  several  hours.  I  thereupon  wired  you  as  follows : 

“  ‘Clients  authorize  me  increase  last  offer  for  hotel  by 
additional  half  million.  See  you  Friday  morning.’ 

“I  was  advised  on  Friday  morning  when  I  visited  your 
office,  that  you  left  Thursday  night  for  Cincinnati  and 
would  not  return  until  next  Monday  morning,  at  which 
time  I  sincerely  hope  that  you  will  be  able  to  give 
185  me  a  few  minutes  of  your  valuable  time  to  discuss 
this  matter  further. 

“Sincerely  yours, 

“S.  T.  Wheeler 
“S.  T.  WHEELER” 

Plaintiffs’  Exhibit  5  is  a  letter  dated  September  23, 
1941,  addressed  to  Mr.  Samuel  Tyrol  Wheeler,  Shoreham 
Building,  Washington,  D.  C.,  and  reads  as  follows: 
“Dear  Mr.  Wheeler: 

“I  refer  to  your  letters  of  June  Twenty-eighth  and  Sep¬ 
tember  Twelfth  informing  us  that  your  clients,  Max  J. 
Kramer  and  Marie  Kramer,  have  now  authorized  an  in¬ 
crease  to  $5,000,000  in  their  offer  to  negotiate  for  the 
purchase  of  the  Mayflower  Hotel  as  originally  outlined 
in  your  letter  of  March  18,  1941.  This  correspondence 
with  you  was  considered  again  by  the  board  of  directors  at 
their  meeting  of  September  Eighteenth,  and  I  was  again 
directed  by  the  board  to  inform  you  that  the  corporation 
declines  to  negotiate  on  the  basis  indicated  in  your  letters. 
“Yours  very  truly, 

“W.  L.  Beale, 

“President.” 

•  •  •  « 
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Q  Mr.  Binns,  when  did  yon  first  meet  Mr.  Hilton? 

186  A  In  the  latter  part  of  1938  or  early  1939. 

Q  Where  was  that,  sir?  A  I  believe  it  was 
either  in  Los  Angeles,  or  it  might  have  been  np  at  Seattle, 
at  a  hotel  meeting,  or  in  Chicago;  any  one  of  those  places. 

Q  Either  at  some  hotel  meeting  nr  in  Chicago,  where 
you  were  employed?  A  That  is  correct. 

Q  Did  you  see  him  frequently  in  1938, 1939,  and  1940? 
A  Very  infrequently. 

Q  What  was  your  position  in  Chicago  at  the  time  you 
met  him?  A  I  was  general  manager  of  the  Stevens 
Hotel. 

Q  Mr.  Binns,  were  you  connected  with  the  Plaza  Hotel 
in  any  way,  sir?  A  Well,  occasionally,  as  I  have  testi¬ 
fied. 

Q  I  beg.  your  pardon;  I  remember.  At  the  request  of 
Mr.  Hilton,  you  sat  in  on  certain  occasions?  A  Yes, 
sir. 

•  •  •  • 

187  Q  Mr.  Hilton  has  testified  that  sometime,  he 
thought  around  1940  or  1941  he  had  a  discussion 

with  you  with  reference  to  the  purchase  of  the  Mayflower 
Hotel  or  an  interest  in  the  Mayflower  Hotel.  Do  you 
recall  that?  A  Well,  I  don’t  actually  recall  it,  but  I  am 
sure  it  happened. 

Q  Well,  if  it  did  happen,  where  were  you?  A  I  was 
probably  at  the  Stevens. 

Q  In  other  words,  you  have  no  recollection  of  any 
conversation  with  Mr.  Hilton  regarding  the  Donner  inter¬ 
ests  or  the  Mayflower  Hotel  as  early  as  1940  or  1941? 
A  Not  as  early  as  that 

Q  Did  you  ever  have  a  conversation  with  Mr.  Hilton 
with  reference  to  the  purchase  of  the  Mayflower  Hotel  at 
any  time  while  you  were  serving  as  a  director  or  on  the 
executive  committee  of  the  Mayflower  Hotel?  A  I  may 
have  discussed  it  with  him  informally. 
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Q  Do  you  have  any  recollection  as  to  whether  or  not 
you  did,  sir?  A  No. 

Q  When  was  the  first  time  you  ever  did  discuss  with 
him  the  purchase  of  the  Mayflower  Hotel  or  a  con- 

188  trolling  interest  in  that  hotel!  A  It  was  during 
the  summer  of  1946,  which  was  the  first  foil  year 

I  was  at  the  Palmer  House. 

Q  When  you  say,  “during  the  summer  of  1946,”  can 
you  fix  the  month?  A  June. 

Q  In  June.  You  recall  Mr.  Hilton’s  testimony  that 
he  thought  it  was  sometime  in  November — October  or 
November — when  you  first  started  negotiating;  is  that 
■  correct?  A  That  is  correct 

Q  But  you  had  your  conversations  with  him  as  early 
as  June,  1946?  A  I  believe  I  did. 

Q  Did  you  have  more  than  one?  A  I  probably  had 
several 

Q  Where  did  those  discussions  take  place?  A  I  be¬ 
lieve  they  took  place  in  Chicago,  at  the  Palmer  House. 

Q  At  that  time  you  had  no  connection  with  the  May¬ 
flower  Hotel?  A  None  whatsoever. 

Q  You  say  you  knew  nothing  of  the  Mayflower  Hotel 
after  1945?  A  That  is  correct 
Q  As  to  those  discussions  you  had  with  Mr.  Hilton 
in  June,  1946,  what  happened?  Give  us  in  detail 

189  just  what  was  discussed.  I  do  not  mean  in  detail, 
but  I  mean  in  substance.  A  I  believe  that  I  said 

I  thought  the  Mayflower  was  a  fine  hotel,  in  the  Nation’s 
Capital,  would  be  a  fine  property  for  the  Hilton  Hotels 
to  own,  and  I  asked  Mr.  Hilton  if  he  would  be  interested 
in  negotiating  on  it,  and  he  said  he  thought  he  would; 
and  as  we  discussed  many  hotels  in  our  meetings,  not 
only  him  personally,  but  his  officers,  we  discussed  the 
Mayflower;  and  then  we  discussed  it  again  on  subsequent 
occasions. 

Q  I  do  not  want  to  leave  that  one  in  June.  When  you 
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say ,  “We  discussed”  it,  do  yon  mean  yon  discussed  it 
•with  Mr.  Hilton  at  a  board  meeting?  A  Informally. 

Q  At  that  time  yon  probably  did  not  know  what  the 
setup  of  the  Mayflower  was  from  a  financial  standpoint 
in  June,  1946?  A  I  knew  only  what  the  published  state¬ 
ments  were. 

Q  Did  yon  know  at  that  time  whether  or  not  the  May¬ 
flower  Hotel  had  a  trust  or  an  obligation  of  some  sort 
on  it?  A  Never  thought  about  it. 

Q  Did  you  ever  learn  that  that  was  paid  off  sometime 
— or,  at  least,  that  negotiations  were  made  to  pay  it 
off — in  May,  1946,  and  June  and  July  of  1946? 
190  A  No;  I  found  that  out  afterward. 

Q  When  did  you  first  find  it  out?  A  When  we 
first  began  discussing  seriously  the  purchase  of  stock  with 
Mr.  Baxter. 

Q  When  was  the  first  time?  A  Well,  that  was  some¬ 
time  in  the  latter  part  of  September  or  October.  Maybe 
the  middle  of  October. 

Q  You  mentioned  September,  did  you  not,  too?  A 
Yes. 

Q  It  could  have  been  in  September?  A  It  could  have 
been — the  first  conversations. 

Q  At  that  time,  in  that  discussion,  was  the  $1,700,000 
trust  on  the  hotel,  or  had  it  been  released?  A  At  what 
date? 

Q  Your  first  discussion,  either  in  September,  October, 
or  November,  with  Mr.  Baxter.  A  I  believe  I  was  in¬ 
formed  at  that  time  that  it  had  been  and  that  a  bank  loan 
had  been  negotiated  at  a  very  fine  rate  of  interest  in 
place  of  it. 

Q  Now,  the  first  person  you  did  talk  to  with  reference 
to  negotiations  on  the  Mayflower  stock  or  the  Donner 
stock  was  Mr.  Baxter,  as  I  understand  it?  A  That  is 
correct. 

Q  Did  you  obtain  from  him  at  that  time  any  informa- 
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tion  as  to  the  financial  setup  of  the  hotel,  or  did 

191  yon  still  just  rely  on  the  published  statement!  A 
Our  preliminary  negotiations  were  purely  conversa¬ 
tion  about  whether  or  not  the  Donners  would  sell  their 
stock. 

Q  You  knew  at  that  time,  did  you  not,  Mr.  Binns,  that 
the  Donners  held  control  or  were  in  control?  A  I  knew 
that  they  had  a  very  large  amount,  but  I  never  did  know 
the  total  shares  until  the  closing  date. 

Q  But  you  did  know  in  your  discussions  with  them 
how  many  shares  they  had,  did  you  not?  A  I  didn’t 
know  exactly  until  we  signed  the  paper. 

Q  Were  you  just  attempting  to  buy  stock  that  was 
owned  by  the  Donners,  or  were  you  attempting  to  nego¬ 
tiate  to  buy  control  of  the  Mayflower  stock?  A$  We  just 
talked  about  buying  the  Donner  stock. 

Q  Did  a  time  ever  come  in  your  discussions  with  Mr. 
Baxter  or  with  Mr.  Stewart  when  you  did  discuss  the 
fact  that  you  wanted  to  get  control  of  the  stock?  A  As 
the  negotiations  neared  the  end,  we  said  we  would  like 
to  have  the  stock  that  Mr.  Folger  and  his  associates  had. 

Q  How  did  you  know  how  much  Mr.  Folger  and  his 
associates  had?  A  I  didn’t  know  until  the  closing  date. 

Q  Well,  now,  you  read  Mr.  Stewart’s  testimony 

192  — his  deposition?  A  Yes. 

Q  That  closing  date  occurred  within  an  hour, 
didn’t  it,  on  December  10?  A  It  was  a  very  short  period 
of  time. 

Q  Were  you  present  when  there  was  a  discussion  with 
Mr.  Folger  over  the  telephone  on  December  10  regarding 
his  stock?  A  No,  -I  don’t  believe  I  was. 

Q  Did  you  know  in  1940  and  1941  who  had  the  con¬ 
trolling  working  stock  of  the  Mayflower?  A  Yes,  sir. 
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had  48,  or  somewhere  around  in  that  percentage.  Does 
that  answer  your  question? 

Q  I  did  not  hear  what  you  said.  A  I  said  I  knew 
they  had  about  45  to  48  per  cent  of  the  stock. 

Q  How  did  you  know  that?  A  From  general  state¬ 
ments  that  had  been  made. 

Q  Mr.  Hilton  testified,  though  you  do  not  recollect  it, 
that  when  he  spoke  to  you  about  the  sale  of  the 

193  stock  to  him  in  the  Mayflower,  you  said  to  him  that 
you  didn’t  think  there  was  a  chance  the  Donners 

would  sell.  A  That  is  correct 
Q  During  the  time  you  were  there  with  the  Mayflower 
from  1940  on,  was  that  the  general  trend — that  the  Donners 
would  not  sell  their  interest?  A  I  couldn’t  answer  what 
the  Donners’  opinion  was  on  that 
Q  I  do  not  expect  you  to  do  that,  Mr.  Binns.  All  1 
want  to  know  is  whether,  while  you  were  with  the  May¬ 
flower  Hotel,  it  was  generally  known  that  the  Donners 
would  not  sell,  if  you  know.  A  That  was  my  impression. 

Q  Where  did  you  get  that  impression  from?  A  From 
general  discussions  with  them. 

Q  Would  you  discuss  that  with  Mr.  Baxter?  A  I 
might  have  discussed  it  with  him  on  occasions. 

•  •  •  • 

Q  When  Mr.  Hilton  talked  to  you  in  June,  1946,  and 
you  talked  to  him,  informally,  did  you  discuss  a  price  as 
to  what  the  value  of  the  stock  of  the  Mayflower  was, 

194  in  your  opinion?  A  No,  not  at  that  time. 

Q  Did  you  and  Mr.  Hilton  or  any  of  Mr.  Hilton’s 
associates  between  June,  1946,  and  September,  October, 
or  November,  1946,  ever  discuss  what  you  thought  the 
value  of  the  stock  should  be  and  what  you  would  offer? 
A  We  discussed  the  price,  and  I  kept  them  advised  of 
the  general  conversations  as  they  went  along. 

Q  My  question  was  misleading.  I  mean  before  you 
actually  got  into  negotiations  with  Mr.  Baxter  and  Mr. 
Stewart,  did  you  and  Mr.  Hilton,  or  Mr.  Hilton  and  his 
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associates  and  yon,  discuss  what  yon  thought  the  stock 
of  the  Mayflower  was  worth?  A  We  discussed  that  from 
time  to  time. 

Q  In  those  discussions,  what  price  did  yon  put  on  it, 
then?  A  Well,  the  main  point  of  discussion  was,  first, 
would  they  sell?  and  then  what  could  we  buy  it  for? 

Q  At  that  time,  and  in  those  discussions,  was  there  any 
price  set  that  yon  would  offer  for  it?  A  No,  sir. 

Q  So  the  first  time  yon  got  any  idea  of  price  was  when 
yon  met  with  Baxter  and  Stewart;  is  that  correct?  A 
That  is  correct 

195  Q  Who  opened  the  negotiations?  A  I  believe 
I  did. 

Q  What  was  your  first  offer,  sir?  A  Yon  don’t  make 
a  first  offer  in  negotiations  like  this.  Yon  meet  and  have 
general  conversations.  Yon  do  a  little  horse  trading.  Yon 
start  and  see  what  they  will  take  for  it  and  what  yon 
figure  yon  will  be  willing  to  pay  for  it,  and  the  discussions 
start 

They  were  talking  about  a  price  of  around  sixteen,  and 
then  we  came  down  to  fifteen,  and  it  was  a  question  of 
negotiations.  We  never  made  an  analysis,  dollar  by  dollar, 
of  the  valuation  of  the  stock. 

Q  Did  you  at  any  time  ever  make  them  an  offer  as 
to  what  you  would  pay?  A  That  was  the  last  offer. 

Q  That  is  the  one  that  you  accepted?  A  Yes,  sir. 

Q  But  prior  to  that?  A  There  were  only  discussions, 
just  like  I  have  discussed  with  your 

“Will  you  sell  this?  I  will  pay  yon  so  much.” 

You  say: 

“No,  you  have  got  to  pay  me  more.” 

Q  Were  those  discussions  taken  up  with  Mr.  Baxter 
alone  or  with  Mr.  Stewart?  A  First  with  Mr. 

196  Baxter  and  Mr.  Baxter’s  brother,  and  then  later 
with  Mr.  Stewart 

Q  Who  was  present  on  December  10,  Mr.  Binns,  when 
the  contract  was  drawn?  A  Mr.  Baxter  was  home  sick, 


and  I  don’t  believe  his  brother  was  there.  Just  Mr. 
Stewart 

•  •  •  • 

(Letter  of  December  6,  1946,  was  marked  as  Plaintiffs’ 
Exhibit  11  and  received  in  evidence.) 

Plfs.  Ex.  #  11 

Filed  Jnl  26  1950  Harry  M.  Hull,  Clerk 

Copy 

December  6,  1946 

Mr.  J.  P.  Binns,  ’Vice  President 
Palmer  House 
Chicago  90,  HL 
Dear  Joe: 

This  will  acknowledge  receipt  of  the  papers  that  you 
returned  to  me  in  your  letter  of  December  4. 

It  have  been  unable  to  find  any  appraisal  of  the  property 
under  discussion.  The  only  appraisal  I  can  find  any  rec¬ 
ord  of  is  one  made  by  the  Penn  Mutual  Insurance  Com¬ 
pany  which  they  consider  confidential  and  of  which  we  do 
not  have  a  copy  in  our  files.  However,  I  can  state  that 
to  the  best  of  my  knowledge,  this  appraisal  made  in  the 
early  part  of  1944  showed  a  value  of  $5,500,000.00. 

I  am  unable  to  give  you  any  idea  of  the  size  of  the  loan 
which  would  be  placed  against  the  property.  In  checking 
over  our  records,  I  find  that  all  of  our  discussions  con¬ 
cerned  show  how  small  a  loan  we  could  make  and  still 
leave  the  Company  sufficient  working  capital  to  operate. 
As  I  told  you  in  our  discussions  our  aim  for  the  last  ten 
years  has  been  to  reduce  the  loan  at  every  possible  oppor¬ 
tunity.  For  that  reason  we  have  never  explored  the  idea 
of  the  maximum  loan  that  the  property  could  carry. 

Mr.  Stewart  left  last  week  for  the  South  and  will  not 
return  until  Monday.  Therefore,  we  have  not  had  an 
opportunity  to  have  a  complete  discussion  regarding  this 
matter  except  by  telephone.  However,  the  indications  are 


that  the  answer  will  be  “no”  until  the  offer  can  be  im¬ 
proved  upon.  While  you  are  giving  that  some  thought, 
you  might  consider  how  the  offer  can  be  improved;  if  not 
by  additional  cash,  possibly  we  could  include  in  the  deal 
the  Florida  property  which  you  mentioned  in  our  dis¬ 
cussion. 

Sincerely  yours, 

C.  Kenneth  Baxter 

(Letter  of  December  4,  1946,  was  marked  as  Plaintiffs* 
Exhibit  12  and  received  in  evidence.) 


BY  MR  BEACH: 

Q  Mr.  Binns,  I  show  you  Plaintiffs’  Exhibits  11  and 
12,  from  Baxter  to  you,  dated  December  6, 1946,  and  from 
you  to  Baxter,  dated  December  4, 1946.  Those  are  Plain¬ 
tiffs  ’  Exhibits  11  and  12.  Do  you  remember  those  two 
letters?  A  I  do. 

197  Q  With  reference  to  these  letters  dated  Decem¬ 
ber  4  and  December  6, 1946,  at  that  time,  Mr.  Binns, 
you  all  had  not  come  to  any  agreement  as  to  how  much 
you  would  pay  for  the  stock  or  how  much  they  would  sell 
for? 

MB.  JONES:  When  you  say,  “you  all,”  do  you  mean 
Mr.  Binns,  Mr.  Baxter,  and  Mr.  Stewart? 

MB.  BEACH:  That  is  correct 

MB.  JONES:  All  right.  We  did  not  know  whether 
you  meant  the  Hilton  organization  or  the  ones  doing  the 
negotiating. 

THE  WITNESS:  At  that  time  we  were  getting  very 
close  to  a  price,  but  we  had  not  made  a  definite  commit¬ 
ment 

BY  MB.  BEACH: 

Q  Had  you  talked  about  terms,  or  anything  like  that, 
if  you  did  get  to  a  price,  such  as  trading  stock?  A  We 


talked  everything.  We  talked  cash,  all  cash,  we  talked 
about  some  notes — any  consideration.  But  lie  Dormers 
wanted  nothing  but  cash. 

Q  You  were  in  a  position — your  company  was  in  a 
position — if  you  did  settle  to  take  care  of  it  in  casht  A 
It  certainly  was. 

MR.  BEACH :  This  letter  of  December,  1946, 1  should 
like  to  read  into  the  record,  if  the  Court  please.  It  is 
Plaintiffs’  Exhibit  12. 

“Registered  mail. 

198  “Mr.  C.  Kenneth  Baxter, 

Donner  Estates,  Inc. 

Lincoln-Liberty  Building, 

Philadelphia  7,  Pa. 

“Dear  Ken: 

“I  am  enclosing  herewith  various  papers  which  you 
gave  me  recently  setting  forth  the  earnings  of  the  property 
in  Washington,  and  I  am  also  enclosing  a  copy  of  a  study 
which  we  made  on  the  comparative  values  of  the  common 
stock  of  the  two  companies,  as  well  as  a  couple  of  copies 
of  the  original  papers  which  you  gave  me,  and  these  I 
return  with  the  thought  that  perhaps  they  might  be  useful 
to  you  at  the  present  time. 

“We  will  await  some  word  from  you  on  the  following 
questions: 

“L  Is  there  a  recent  appraisal  of  the  property  in  ques¬ 
tion  in  existence  ?  If  so,  can  we  have  a  copy  or  at  least 
knowledge  of  the  end  figure? 

“2.  Have  you  or  your  associates  any  information  which 
would  give  us  a  reasonable  idea  of  the  size  of  the  loan 
which  could  be  placed  against  the  property? 

“Sincerely  yours, 

“Joe  Binns.” 

BY  MR  BEACH: 

199  Q  What  papers  were  they,  Mr.  Binns?  A  Oh, 
they  were  some  figures  on  the  operations.  I  don’t 

recall  what  else.  Perhaps  some  plot  plans. 


Q  When  yon  say  in  this  letter  of  December  4,  “I  am 
also  enclosing  a  copy  of  a  study  which  we  made  on  the 
comparative  values  of  the  common  stock  of  the  two  com¬ 
panies/’  what  two  companies  were  you  writing  about, 
sir!  A  I  believe  that  referred  to:  a  study  of  the  value 
of  Hilton  Hotels  Corporation  stock  as  related  to  May¬ 
flower  Hotel  Corporation  stock. 

Q  What  was  the  percent  at  that  timet  A  I  don’t 
recall  that;  I  can  get  it  for  you,  I  believe. 

Q  Was  that  with  a  view  to  trading  stock  at  that  time 
for  Mayflower  stockt  A  We  were  discussing  the  price 
that  we  would  pay  and  they  might  accept,  and  we  were 
discussing  any  method  of  buying  them.;*  : 

Q  I  thought  you  said  they  wanted  all  cash.  A  They 
did.  This  was  my  idea. 

Q  You  were  trying  to  sell  them,  now!  A  Yes.  I 
didn’t  succeed  in  doing  it  j 

Q  But  they  were  the  two  companies  yon  had  in  mind! 
A  Yea. 

Q  Then,  you  asked  for  a  recent  appraisal  on  the 
200  property.  As  of  December  4,  you  had  not  gone  into 
that!  ,  A  No,  sir. 

Q  You  did  not  know  the  value  of  the  hotel!  I  mean 
the  appraisal  value.  A  No;  I  didn’t  know  what  the  re¬ 
cent  value  was. 

Q  When  was  the  most  recent  one  at  that  time!  A  I 
don’t  recall  ever  having  seen  an  appraisal  of  the  hotel. 

Q  Then,  the  second  question  of  your  letter: 

“Have  you  or  your  associates  any  information  which 
would  give  us  a  reasonable  idea  of  the  size  of  the  loan 
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which  could  be  placed  against  the  property!” 

In  those  discussions,  as  of  December  4— up  to  December 
4 — had  there  been  discussions  of  putting  a  loan  on  the 
Mayflower!  ’  Aj  Not  with  Mr.  Baxter. 

Q  Had  there  been  with  you  and  your  associates!  A 
Well,  whenever  we  buy  property— a  large  property— and 
consider  a  price  for  that  property,  we  always  consider  the 
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financing  of  it — the  basic  financing  of  it — ourselves;  and 
if  it  is  possible,  we  wish  to  do  it 

Q  In  this  particular  deal,  as  of  December  4,  1946,  had 
you  talked  with  Hilton  or  your  associates  in  contempla¬ 
tion  of  putting  a  loan  on  it  if  and  when  you  could  get 
the  stock?  A  I  may  have  discussed  that  with  Mr. 

201  Hilton  during  our  negotiations. 

Q  You  knew  at  that  time,  when  you  wrote  the 
letter  of  December  4, 1946,  that  the  Mayflower  had  no  loan 
on  it,  didn’t  you?  A  Pardon  me.  It  did  have  a  loan  of 
a  million  dollars — a  million  seven — against  it. 

Q  I  thought  you  testified  that  in  September  you  learned 
that  the  loan  had  been  paid  off,  and  that  they  had  bank 
notes.  A  I  beg  your  pardon.  I  meant  to  answer  that 
I  knew  there  were  bank  notes  of  a  million  seven  against 
the  property. 

Q  But  you  knew  it  was  an  unrecorded  note,  didn’t  you? 
A  No ;  I  had  not  seen  the  note. 

Q  You  had  not  seen  the  note?  A  No. 

Q  You  didn ’t  know  the  terms  of  that  note  of  $1,700,000? 
A  Only  in  generalities.  As  I  said,  I  knew  it  was  a  very 
low  interest  rate  and  made  with  a  group  of  banks. 

Q  But  you  knew  that  it  was  an  obligation  of  the  cor¬ 
poration?  A  Yes,  sir. 

(At  12:27  p.  m.  a  recess  was  taken  until  2 :00  p.  m.  of  the 
same  day.) 

•  •  •  .  • 

202  Q  Mr.  Binns,  when  we  adjourned,  I  think  we 
were  talking  about  the  letters  that  were  written 

on  December  4  and  December  6, 1946 — that  correspondence 
between  you  and  Mr.  Baxter. 

Would  you  mind  telling  me  again,  sir — I  think  you  have 
already  testified  to  it — when  was  the  first  time  you  learned 
that  the  $1,700,000  note  transaction  had  actually  been  taken 
up  by  a  group  of  banks?  A  I  think  I  learned  it  the  first 
time  when  I  had  my  first  or  second  conversation  with 
Mr.  Baxter. 


Q  When  was  that,  sir!  A  Well,  I  think  it  was  some¬ 
time  in  September,  as  I  have  testified  before.  Around 
in  September  or  perhaps  in  the  middle  or  early  part  of 
October. 

Q  Then,  yon  did  know  at  that  time,  did  yon  not,  Mr. 
Binns,  that  the  present  encumbrances,  I  will  call  it, 

203  or  mortgage,  or  whatever  it  was,  had  been  paid  off 
through  that  settlement  that  occurred,  I  believe,  in 

the  early  part  of  September,  1946!  A  Yes.  I  knew  that 
the  mortgage  had  been  paid  off  and  bank  notes  in  that 
amount  substituted. 

Q  During  your  course  of  negotiations  with  Mr.  Baxter 
and  with  Mr.  Stewart  for  the  purchase  of  stock,  you  natu¬ 
rally  considered  the  obligations,  and  whatnot,  of  the  May¬ 
flower  Hotel  at  that  time!  A  Yes,  sir. 

Q  Had  they  shown  you,  or  had  you  seen,  the  agreement 
that  was  entered  into  with  Folger,  Nolan  &  Company! 
A  No,  I  had  never  seen  that  agreement 
Q  So,  when  you  made  this  purchase,  you  never  knew 
the  terms  at  all!  A  We  knew  the  terms  only  of  the  note. 
We  knew  of  the  circumstances  of  the  note. 

Q  When  did  you  first  learn  the  terms  of  the  note!  Yon 
have  never  seen  the  terms  of  the  note  to  this  day!  A  I 
don’t  believe  I  have. 

Q  With  any  statement  of  balance  sheet  of  the  hotel 
company,  of  course,  it  was  set  forth  there,  and  you  mean 
the  terms  of  the  note  were  set  forth  in  the  balance  sheet! 
A  No ;  the  amount  of  the  note  and  the  interest  rate. 

Q  As  of  today,  you  don’t  know  the  terms  of  the 

204  note,  how  it  can  be  paid,  when  it  can  be  paid,  or 
in  what  periods  it  is  to  be  paid!  A  I  would  have 

to  refresh  my  memory  on  the  exact  figures  that  we  pay 
on  each  note,  but  it  is  paid  on  an  orderly  basis.  It  can 
be  prepaid  if  in  the  discretion  of  the  board  it  is  felt  that 
it  is  a  wise  business  move.  It  is  payable  over  a  period 
of  years. 
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Q  Over  a  period  of  how  many  years?  A  Well,  I 
don’t  believe  I  know  exactly. 

Q  How  mnch  is  paid  each  year?  A  It  is  paid,  I 
believe,  fifty  a  year. 

Q  Don’t  yon  know  it  is  payable  $25,000  every  three 
months?  A  No,  I  didn’t  remember  that. 

Q  Do  yon  know  how  mnch  was  paid  last  year?  A  I 
know  that  the  total  is  a  million  dollars  outstanding,  and 
that  we  prepaid  about  a  hundred  thousand  last  year. 

Q  Don’t  you  know,  as  a  matter  of  fact,  that  there  is 
more  than  a  million  dollars  outstanding? 
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205  Q  So  really  as  of  today,  Mr.  Binns,  as  I  under¬ 
stand  your  testimony,  you  have  never  seen,  actually, 

the  agreement  that  relates  to  the  Folger,  Nolan  trans¬ 
action?  A  That  is  correct;  I  have  never  seen  it. 

Q  As  of  December  4,  1946,  when  you  were  inquiring 
as  to  what  the  property  would  stand  in  the  way  of 

206  a  loan,  you  did  not  know  the  terms  of  that  $1,700,000 
negotiation  that  Folger,  Nolan  put  over?  A  I 

don’t  know  the  details  of  it. 

Q  So  you  don’t  know  the  details  today?  A  No,  not 
all  the  legal  details. 

Q  Now,  at  the  time  you  closed  the  contract  on  Decem¬ 
ber  10,  1946,  with  Mr.  Baxter  and  Mr.  Stewart,  did  you 
know  who  owned  the  outstanding  stock  that  was  controlled 
by  the  Donner  interests?  A  No.  I  knew  that  the  Donner 
Estates  held — they  have  various  estates,  and  the  stock  is 
held  in  those  estates. 

Q  You  were  the  only  person  representing  Hilton  Hotels 
in  that  negotiation;  isn’t  that  correct?  A  That  is  cor¬ 
rect 

•  •  •  • 

Q  Certainly,  sir. 

Did  you  report  back  to  Mr.  Hilton,  while  you  were  ne¬ 
gotiating  for  the  purchase  of  the  Donner  stock,  that  the: 


Mayflower  Hotel  Corporation  had  an  obligation  of  $1,700,- 
000  in  the  form  of  a  note  which  had  been  negotiated 

207  by  Folger,  Nolan  &  Company!  A  I  reported  to 
Mr.  Hilton  that  there  was  a  note  in  that  amount, 

and  I  presented  him  with  a  statement  of  the  company 
which  clearly  sets  that  forth. 

Q  What  statement  was  that?  A  An  operating  state¬ 
ment 

Q  An  operating  statement  of  what!  1946?  A  I  be¬ 
lieve  it  was  the  month  of  September.  That  was  first 

Q  Did  that  operating  statement  show  the  terms  and 
conditions  of  the  note,  sir?  A  No,  it  just  showed  the 
outstanding  amount. 

Q  When  did  yon  first  report  that  to  Mr.  Hilton?  A 
When  we  began  onr  serious  negotiations,  which  I  told  you 
was  in  the  latter  part  of  September  or  the  early  part  of 
October.  ,w  -  ^  -•  >  ••  • 

Q  Did  yon  report  to  Mr.  Hilton  how  much  stock  the 
Donners  had,  sir?  A  I  don’t  know.  I  didn’t  know  how 
much  they  had. 

Q  Is  it  your  testimony,  Mr.  Binns,  that  yon  just  wanted 
to  buy  the  Donner  stock  and  not  the  control?  A  We 
wanted  control  Of  course,  we  wanted  control.  But  we 
were  negotiating  to  buy  the  Donner  stock,  and  later  we 
negotiated  to  buy  some  stock  that  Mr.  Folger  had. 

Q  Did  you  negotiate  to  buy  the  stock  Mr.  Folger 

208  had  prior  to  December  10,  1946?  A  No;  it  was 
done  simultaneously. 

Q  Did  you  know  prior  to  December  10, 1946,  Mr.  Binns, 
whether  or  not  Donner  did  have  control?  A  I  believe 
they  had  control,  v-.  V5 

Q  Did  you  ask  Mr.  Stewart  or  Mr.  Baxter  if  they  did 
have  control?  A  No;  we  talked  about  a  general  number 
of  shares  that  they  would  sell  us. 

Q  Am  I  to  understand  from  your  testimony,  Mr.  Binns, 
that  from  the  start  of  the  negotiations  to  purchase  the 
Donner  stock  up  until  December  10,  when  the  deal  was 
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closed,  you  did  not  know  whether  or  not  Donner  had  con¬ 
trol?  A  May  I  ask  you  to  clarify  what  you  mean  by 
“control”? 

Q  Well,  a  majority  of  the  stock  sir.  A  I  knew  they 
didn’t  have  a  majority  of  the  stock,  but  I  knew  they  had 
almost  a  majority. 

Q  You  knew  they  had  a  little  less  than  50  per  cent? 
A  I  knew  they  had  almost  a  majority. 

Q  So  it  was  on  December  10  that  you  ascertained  ex¬ 
actly  how  many  shares  they  had?  A  Yes,  sir.  We  sat 
down  and  counted  them  up.  Mr.  Stewart  himself  did  not 
know  the  exact  number  until  they  got  them  all  together 
at  the  time. 

Q  Did  you  ever  examine  stock  ledgers,  or  anything 
of  that  sort,  to  ascertain  how  much  stock  they  had? 
209  A  No. 

Q  Do  you  know  whether  or  not  the  Donner  stock 
was  registered  on  the  stock  books  in  their  name?  A  No. 

MR.  BEACH:  This  is  Plaintiff  s’ Exhibit  13. 

(A  contract  was  marked  as  Plaintiffs’  Exhibit  No.  13 
and  received  in  evidence.) 

BY  MR.  BEACH: 

Q  I  hand  you  Plaintiffs’  Exhibit  13,  initialed  by  Mr. 
Jones,  Mr.  Whiteford,  and  Mr.  Binns.  Do  you  recognize 
that?  A  Yes,  sir. 

Q  This,  I  believe,  is  a  contract  or  agreement  entered 
into  between  you  and  Mr.  Stewart  on  December  10,  re^ 
garding  the  stock  that  was  held  by  Donner,  Incorporated? 
A  That  is  the  preliminary  agreement — memorandum 
agreement. 

Q  Do  you  have  any  other  agreement?  A  No,  but 
there  were  other  considerations  that  were  in  the  final  set¬ 
tlement,  which  you  know  about. 

Q-  You  say  I  do?  What  do  you  mean?  A  In  the 
final  agreement  we  agreed  that  we  would  do  certain  things 


besides  just  the  buying  of  that  certain  number  of  shares 
of  stock. 

210  Q  Was  that  reduced  to  writing?  A  Yes,  that 
was  reduced  to  writing. 

Q  Do  you  have  that  available?  A  No. 

Q  Can  you  tell  me  when  it  was  reduced  to  writing? 
A  We  have  that.  It  consisted  of  a  letter — 

Q  My  question  was,  Can  you  tell  us  when  it  was  reduced 
to  writing? 


THE  WITNESS:  No,  I  can’t  give  you  the  exact  date 
of  it 


'  JL  ;  v 


Q  I  do  not  want  to  press  too  far,  sir,  but  I  just  do  not 
know  what  agreement  it  is.  Could  you  describe  it  to  me? 
Maybe  I  can  ask  Mr.  Jones  for  it  j- 

MR  ROTH :  I  think  this  is  what  Mr.  Binns  is  referring 
to.  After  they  signed  that  agreement,  they  stated  in  a 
letter  that  the  title  was  in  several  Donner  trusts.  They 
had  a  letter  from  the  president  of  the  Donner  Estates, 
warranting  that  the  stock  was  free  and  dear  of  all  liens. 
The  letter  is  dated  December  14th.  i 
BY  MR.  BEACH: 

Q  Is  that  what  you  had  reference  to,  Mr.  Binns?  A 
That  is  right 

Q  But,  as  I  understand  your  testimony,  this  exhibit, 
Plaintiffs’  Exhibit  13,  was  the  preliminary  agree- 
211  ment  and  then  finally,  after  that,  there  was  another 
agreement?  A  No,  I  didn’t  say  that  I  said  that 
was  the  preliminary  agreement  Naturally,  subject  to 
that,  in  a  very  important  case  like  that,  legal  counsel  ex¬ 
amines  the  right  to  sell,  and  free  and  dear,  and  all  those 
other  things  that  went  in  there  afterward.  That  is  what 
I  was  referring  to.  That  is  the  contract  there.  You  have 
the  contract 

I  appreciate  that,  but  there  was  no  other  contract 
at  all;  is  that  correct,  sir?  A  No. 


Q  This  letter  that  Mr.  Both  has  submitted,  dated  De¬ 
cember  14, 1946,  is  a  letter  from  Mr.  Stewart  to  the  Hilton 
Hotels  Corporation,  saying  that  the  stock — 194,525  shares 
of  common  stock — is  free  and  dear;  is  that  right?  A 
Yes. 

Q  Were  there  any  other  papers  in  connection  with  that, 
sir?  A  Not  that  I  know  of. 

MR.  BEACH:  May  I  read  into  the  record  Plaintiffs 
Exhibit  13? 

THE  COURT:  Very  well,  sir. 

MR.  BEACH:  (Reading)— 

“We  have  today  agreed  and  this  paper  is  evidence  of 
our  agreement,  that  Donner  Estates,  Inc.,  holding  con¬ 
trol  over  194,525  shares,  agrees  to  sell  to  and  the 
212  Hilton  Hotels  Corporation  agrees  to  buy  at  a  price 
of  $13.00  a  share  net,  194,525  shares  of  Mayflower 
Hotel  Corporation  Common  Stock,  for  settlement  on  or 
before  December  31st,  1946. 

“John  Stewart, 

“President, 

“Donner  Estates,  Inc. 

“Joseph  P.  Binns,  "Vice  President — 
“Hilton  Hotels  Corp. 

“Dated:  December  10th,  1946.” 


213  Q  *  •  •  Were  you  present  at  that  meeting  of 
the  Hilton  Hotels  Corporation  held  on  January  24, 

214  1947?  A  I  don’t  honestly  know  whether  I  was 
there  or  not,  but  I  am  familiar  with  that. 

Q  You  are  familiar  with  that?  A  Yes,  sir. 


BY  THE  COURT: 

Q  When  the  price  of  $13  a  share  was  agreed  to,  did 
the  Hilton  Corporation  have  in  mind  this  debt— this  note — 
of  $1,750,000?  A  Yes,  Your  Honor.  We  realized  that 
in  addition  to  the  price  we  were  paying  for  the  stock,  we 


nad  to  assume — the  company  had  to  continue  to  assume 
that  note. v , 

;  THE  COURT:  AH  right. 

MR.  BEACH:  Plaintiffs’  Exhibit  14  reads  as  follows: 

“Excerpts  from  minutes  regular  meeting  of  the  board 
of  directors  of  Hilton  Hotels  Corporation  held  January 
24,  1947,  at  11  o  ’clock  a.  m. 

“Mr.  Hilton  reported  to  the  board  that  the  corporation 
had  purchased  199,825  shares  of  the  389,738  shares  of 
capital  stock  of  Mayflower  Hotel  Corporation  at  a  price 
of  $13.00  a  share,  of  which  194,525  shares  had  been  pur¬ 
chased  from  Donner  Estates,  Inc.,  and  its  affiliated  interests 
and  5,300  shares  from  Folger,  Nolan  &  Company.” 
h  BY  MR.  BEACH: 

215  Q  That  is  the  first  part,  Mr.  Binns.  Now,  in 
your  contract  of  December  10,  or  your  agreement  of  De¬ 
cember  10,  you  spoke  of  194,525.  As  to  the  199,825,  which 
was  reported  to  the  board  on  January  24,  1947,  do  you 
know  where  that  stock  came  from— the  difference  between 
199,825  and  194,525?  A  I  don’t  know  where  it  came 
from: 

'  •  •  • 

MR.  JONES :  Does  not  the  minute  show  it  came  from 
Folger,  Nolan? 

MR.  BEACH:  No.  It  goes  on  to  say: 

“•  •  •  and  its  affiliated  interests,  and  5,300  shares  from 
Folger,  Nolan  &  Company.” 

That  is  the  part  I  am  trying  to  clear  up,  if  I  can. 

-?MR  WHITEFORD :  That  totals  it. 

MR  JONES:  5,300  even. 

;  MR  BEACH:  Yes. 

MR  JONES:  If  you  add  those  together — 

MR  BEACH:  The  194,525  and  the  5,300  are  199,825. 

MR.  JONES:  That  adds  up. 

MR.  BEACH :  That  is  all  right.  That  is  what  I  wanted 
to  get 


The  COURT :  Well,  I  have  been  wondering  my- 
216  self  what  this  is  all  about 

MR.  BEACH:  We  want  to  show  the  time,  if 
Your  Honor  please. 

THE  COURT:  I  know,  but  I  understood  from  the 
answer  to  one  of  counsel’s  questions  that  you  thought 
these  people  were  so  anxious  to  make  this  deal  that  they 
even  disregarded  the  fact  that  there  was  outstanding  a 
note  of  $1,750,000. 

MR.  BEACH:  That  was  not  my  purpose  of  examining 
him  on  that,  if  Your  Honor  please. 

THE  COURT :  That  is  the  reason  I  asked  the  question 
— whether  you  paid  no  attention  to  that  small  item. 

MR  BEACH:  My  purpose  was  in  showing  that  he 
knew  at  that  time  that  that  $1,700,000  was  in  a  secured 
note  at  the  time  he  made  the  deal;  in  other  words,  that 
there  was  $1,700,000  which  was  secured  by  the  hotel  itself, 
and  that  that  was  cleared  before  this  deal  was  made. 

May  I  continue  to  read  this? 


217  BY  MR  BEACH: 

Q  Right  there,  this  was  a  board  meeting  on 
January  24,  1947.  The  management  contract  was  not 
approved,  was  it,  by  the  Mayflower  Hotel  until  January 
27?  A  I  believe  that  the  matter  was  discussed  at  the 
board  meeting  on  December  18,  but  it  was  not  ratified 
until  January  27,  the  record  shows. 


Q  My  point,  sir,  is  this,  and  my  question  is  this,  sir: 
that  the  management  contract  that  went  into  effect  in 
January,  1947,  went  into  effect  at  the  directors’ 
218  meeting  of  January  27, 1947 — at  the  directors’  meet¬ 

ing  of  the  Mayflower — isn’t  that  correct?  A  I 
believe  that  is  right. 

Q  What  I  am  asking  about  now  is  the  regular  meeting 
of  the  board  of  directors  of  the  Hilton  Hotels  Corporation, 
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which  occurred  three  days  prior  to  that,  on  January  24, 
1947.  This  discussion  that  I  have  just  read,  in  reference 
to  the  management  contract,  took  place  in  your  directors’ 
meeting  of  the  Hilton  Hotels  Corporation,  did  it  not? 
A  That  is  correct. 

Q  So  as  of  January  24,  1947,  it  was  considered  by 
the  directors  of  the  Hilton  Hotels  that  the  management 
contract  would  produce  income  to  the  Hilton  Hotels  Cor¬ 
poration  of  approximately  $75,000  a  year?  A  You  have 
the  minutes. 

Q  I  mean  was  that  discussed,  sir.  A  I  assume  it  was, 
since  the  minutes  show  it 

Q  Did  you  take  part  in  that  discussion?  A  I  told 
you  I  am  not  sure  I  was  there,  but  I  am  sure  that  a  dis¬ 
cussion  occurred. 

Q  Do  you  know  from  what  source  the  information  was 
obtained  to  show  that  as  of  January  24  it  was  anticipated 
by  Hilton  that  the  management  contract  would  produce 
$75,000  a  year  from  the  Mayflower  Hotel?  A  Mr.  Beach, 
naturally,  to  make  such  a  serious  contract 
219  and  operate  under  it,  the  hotel  directors  would  con¬ 
sider  very  carefully  whether  it  was  a  good  business 
move  or  how  much  it  would  produce.  That  is  a  statement 
of  estimate  in  those  minutes;  that  is  alL 

Q  Do  you  know  from  what  source  they  got  that  esti¬ 
mate?  A  I  can’t  answer  that.  We  were  thinking  in 
terms  of  a  proposed  management  contract 


221  BY  MR  BEACH: 

Q  Mr.  Binns,  after  this  agreement  was  signed 
on  December  10  what  took  place  then,  sir?  A  Well,  I 
advised  Mr.  Hilton  that  the  agreement  had  been  signed 
and  invited  legal  counsel  to  come  into  the  matter  as  quickly 
as  possible  to  go  through  the  usual  routine  things,  and 
we  went  ahead  and  planned  a  directors’  meeting. 

;..Q  Well,  I  mean,  what  actual  steps  did  you  take  with 
reference  to  paying  for  the  stock,  and  that  sort  of  thing, 
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sir?  A  Well,  these  things  are  large  matters  and  it  takes 
some  time.  I  can’t  give  yon  the  exact  dates,  but,  upon 
the  ratification  of  our  action,  the  funds  were  made  avail¬ 
able,  and  I  believe  the  American  Security  acted  for  us 
and  the  stock  was  to  be  deposited  with  them,  and  when 
the  money  was  deposited  the  transfer  took  place. 

•  •  •  • 

(Document  referred  to  was  marked  Plaintiffs’  Exhibit 
No.  15  and  offered  in  evidence.) 

Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 

Plfs.  Ex.  #  15 

Hilton  Hotels 
Across  the  Nation 
C.  ,N.  Hilton,  President 

Executive  Offices 
The  Stevens  Hotel 
Chicago  5,  Illinois 

December  18,  1946 

To  the  Stockholders  of 
Mayflower  Hotel  Corporation: 

On  December  18,  1946,  the.  Hilton  Hotels  Corporation 
purchased  all  of  the  common  stock  of  the  Mayflower  Hotel 
Corporation  controlled  by  the  Donner  Estates,  Inc.  at  a 
price  of  $13.00  per  share.  Simultaneously  with  this  action, 
it  was  agreed  that  the  same  offer  would  be  made  to  all 
other  holders  of  Mayflower  Hotel  Corporation  common 
stock. 

We  are,  therefore,  pleased  to  offer  to  purchase  from 
you  the  common  stock  of  Mayflower  Hotel  Corporation 
owned  by  you  at  a  price  of  $13.00  per  share  net.  This 
offer  will  remain  open  for  30  days,  subject,  however,  to 
prior  cancellation  by  us. 

If  you  desire  to  accept  this  offer,  please  forward  by 
registered  mail  your  stock  certificate  or  certificates,  en- 
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dorsed  in  blank  with  signature  guaranteed,  to  the  Conti¬ 
nental  Illinois  National  Bank  and  Trust  Company  of  Chi¬ 
cago,  Chicago,  Illinois,  attention  Special  Service  Division, 
for  sale  to  us.  The  bank  will  then  forward  to  you,  in 
accordance  with  your  instructions,  payment  therefor  at  the 
price  of  $13.00  per  share,  less  federal  stamp  taxes. 

Very  truly  yours, 

HILTON  HOTEL  CORPORATION 
By  C.  N.  Hilton, 

President 


THE  COURT:  Would  this  be  a  proper  statement  of 
the  purchase  price?  $13  a  share  was  the  price  of  the 
stock.  Practically  half  the  stock  was  purchased  by 

222  you  for  five  million  two  hundred  and  some  thousand 
dollars.  There  was  a  note  outstanding  of  $1,750,000. 

MR.  BEACH:  $1,700,000, 1  think. 

THE  COURT:  $1,700,000. 

MR  BEACH:  Yes,  sir. 

THE  COURT :  Now,  that  would  make  an  approximate 
purchase  price  of  $5,200,000,  plus  the  note  of  $1,700,000, 
making  a  total  purchase  price  of  $6,900,000. 

•  •  •  • 

THE  COURT :  I  have  only  one  note.  I  have  the  stock 

down  at  $13  a  share,  $5,200,000,  approximately,  and  then 
I  had  the  note  of  $1,700,000,  which  makes  $6,900,000  as 
the  purchase  price  of  all  the  stock. 

MR.  BEACH:  Is  that  figure  correct? 

MR  CLARK:  Yes,  that  is  correct 

•  •  •  • 

223  BY  MR  BEACH: 

Q  Mr.  Binns,  I  show  you  Plaintiff  s’  Exhibit 
No.  15,  which  has  been  identified  in  the  case  by  Mr.  Roth. 
Do  you  recognize  that  (handing  a  document  to  the  wit¬ 
ness)?  A  I  do. 

Q  Do  you  know  when  this  letter  was  prepared?  Did 
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you  have  anything  to  do  with  preparing  it,  sir!  A  No. 
I  believe  that  letter  was  prepared  by  counsel. 

Q  By  counsel?  A  Yes,  sir. 

Q  And  do  you  know  when  it  was  prepared,  sir?  A  It 
has  a  date  on  it. 

Q  It  is  dated,  but  I  mean  when  it  was  composed? 
A  No,  sir,  I  could  not  answer  that. 

Q  It  bears  the  postmark  of  December  20,  1946,  though 
dated  December  18,  as  being  mailed  on  the  20th  of  De¬ 
cember.  Do  you  know  the  reason  for  its  being  sent  out 
on  the  20th?  A  I  think  that  it  may  be  a  mechan- 

224  ical  delay  of  getting  them.  We  also  put  many 
notices  in  the  newspapers  about  the  same  time. 

Q  But  you  think  that  this  letter  was  prepared  by 
counsel?  A  Yes,  sir. 

Q  And  when  you  say  by  counsel,  do  you  mean  by 
counsel  for  Hilton?  A  I  think  so. 

Q  Now,  wasn’t  there  some  discussion  between  you  and 
Stewart  or  Baxter  as  to  who  would  prepare  it?  A  I 
believe  so,  and  I  believe  that  Mr.  Stewart  or  Mr.  Baxter 
requested  that  we  have  our  counsel  prepare  it. 

•  •  •  • 

Q  I  show  you  Plaintiffs’  Exhibit  No.  16,  which  is  a 
letter  dated  December  16,  1946,  which  purports  to  be  to 
you  from  Mr.  Stewart,  I  think,  sir,  and  initialled  by  Mr. 
Jones  and  Mr.  Whiteford.  You  received  that  letter,  did 
you  (handing  a  document  to  the  witness)?  A  I  believe 
I  did.  Yes,  I  did. 

Q  This  is  dated  December  16,  1946,  to  Mr.  Joseph  P. 
Binns,  care  of  the  Mayflower  Hotel,  Washington,  D.  C. 
“Dear  Joe: 

225  “Following  up  my  telephone  conversation  with 
you  of  this  morning,  I  suggest  a  letter  to  the  May¬ 
flower  stockholders  similar  to  the  one  which  I  have  enclosed 
and  which  is  in  accordance  with  what  I  told  you  over  the 
telephone  today. 
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“I  will  be  out  of  the  office  on  Tuesday,  the  I7th,  so  if 
there  is  anything  that  yon  want  to  take  np,  yon  better 
call  Ken. 

“(Signed)  J.  S.” 

That  is  Mr.  Stewart,  is  it  not,  sir? 

A  Yes. 

Q  Who  is  Ken?  A  Mr.  Baxter;  C.  K.  Baxter. 

Q  This  letter  to  yon  was  saying  that  he  suggests  a 
letter  to  the  Mayflower  stockholders.  What  was  that  letter 
about?  A  Well,  they  felt,  and  we  agreed,  that  the  same 
price,  and  the  same  offering  should  be  made  to  all  the 
minority  stockholders  as  we  had  made  to  them  and  a 
letter  be  prepared  and  sent  to  all  stockholders. 

Q  Was  this  enclosed  letter  a  proposed  letter  that  should 
be  sent  to  the  stockholders?  A  I  believe  they  were  his 
suggestions  for  a  letter  as  he  says  in  that 

Q  What  was  the  reason  for  not  adopting  his 
226  letter  and  allowing  Donner  to  send  it  out?  Was 
.  there  any  agreement  about  that?  A  Mr.  Beach, 
I  did  not  say  that  I  said  that  I  believe  the  final  letter 
was  made  by  our  counsel,  written  by  our  counsel,  as  the 
purchaser  of  the  stock.  I  am  sure  that  our  counsel  did 
it  following  the  suggestions  that  Mr.  Stewart  had  given 
us. 

Q  But  was  there  any  real  reason  advanced,  Mr.  Binns, 
as  to  why  Bolton  should  inform  the  minority  stockholders 
of  the  sale  of  the  Donner  interests?  A  May  I  see  the 
letter  again? 

Q  Yes,  sir  (handing  a  document  to  the  witness).  A  I 
do  not  know  any  reason  why  they  should.  We  just  all 
felt  that  one  or  the  other  of  us  should  advise  all  the 
minority  stockholders. 

Q  Were  there  any  other  conditions  attached  to  this 
December  10  agreement  that  you  all  entered  into,  sir,  that 
does  not  appear  in  that  agreement?  A  I  only  remember 
one  point  The  Donners  in  selling  felt  that  they  had  an 
interest  in  a  man  named  Thornton  Baney,  who  was  an 


employee  of  the  hotel,  and  they  asked  that  in  the  manage¬ 
ment  of  the  property  he  should  be  given  serious  considera¬ 
tion  for  continued  employment. 

Q  And  that  was  not  included  in  this  Exhibit  No.  13? 
A  No,  sir. 

227  ME.  BEACH:  Will  you  mark  these,  please? 
(Documents  referred  to  were  marked  Plaintiffs  * 

Exhibits  Nos.  17  through  26,  and  were  offered  in  evidence.) 

•  •  •  • 

BY  MR.  BEACH: 

Q  Mr.  Binns,  in  your  letter  of  December  4  and  De¬ 
cember  6,  when  you  were  making  inquiries  as  to  how  much 
loan  could  be  obtained  on  the  Mayflower  properties,  what 
was  your  purpose  in  doing  that,  sir?  A  Well,  whenever 
we  consider  a  purchase  we  consider  all  of  the  aspects  of 
the  value  of  the  property  and  what  its  debt  is.  You  might 
want  to  refinance  it  in  some  way.  It  was  in  connection 
with  the  study  of  the  value  of  the  securities. 

Q  Did  it  have  anything  to  do  with  your  negotiations 
in  attempting  at  that  time  to  buy  the  stock?  A  No,  sir. 

Q  I  believe  you  said  before  luncheon  that  you  were 
offering  them  anything  that  you  could  rather  than  cash 
to  get  the  properties  as  cheap  as  you  could?  A  Well, 
I  said  that  was  my  idea. 

Q  Yes,  sir.  A  It  was  part  of  the  trading. 

228  Q  But  at  that  time  you  knew  of  this  $1,700,000 
loan,  as  I  understand  it,  and  your  inquiry  as  to 

the  appraisement  and  as  to  the  loan  value  was  just  to 
ascertain  from  them  what  they  considered  was  the  value 
of  the  property;  is  that  it?  A  That  is  correct. 

Q  And  it  had  nothing  to  do  with  the  deal  itself?  A 
That  is  right. 

Q  Did  you  get  a  reply  from  them,  Mr.  Binns,  as  to  how 
much  loan  it  would  stand?  A  They  did  not  know  the 
answer  to  that  I  will  answer  your  question,  no,  sir,  I 
did  not 
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Q  They  gave  yon  no  idea  as  to  what  conld  be  placed 
npon  it  Now,  at  that  time,  Mr.  Binns,  yonr  organiza¬ 
tion — that  is,  the  Hilton  Hotels  Corporation — I  believe 
Mr.  Hilton  testified,  had  made  arrangements  with  an 
underwriter  in  New  York;  is  that  correct,  sir? 

MB.  BOTH:  I  can’t  follow  yonr  question. 

MB.  BEACH:  Strike  it 

•  .  •  *  • 

230  BY  MR  BEACH: 

Q  Do  yon  know,  Mr.  Binns,  where  Hilton  Hotels 
Corporation  did  raise  the  money  to  pay  for  the  Donner 
stock?  A  l  am  only  hesitating  to  see  where  funds  come 
in  any  corporation.  Hilton  Corporation  at  that  time  had 
a  number  of  hotels  it  was  operating.  It  had  a  treasury 
in  Chicago,  the  home  office,  and  funds  came  into  it  from 
the  various  properties,  and  they  were  corporate  funds. 
We  did  not  raise  it  any  place;  we  just  went  to  the  treas¬ 
urer  and  said,  “We  bought  some  stock.  Give  us  some 
money  to  pay  for  it” 

Q  And  that  is  the  way  it  was  handled?  A  That  is 
the  way  it  was  handled. 

Q  Mr.  Binns,  I  show  you  Plaintiffs’  Exhibits  21,  22, 
23,  24,  25,  and  26.  Would  you  be  good  enough  to  examine 
those? 

I  should  have  given  you  these  first:  17,  18,  19,  and  20 
(17,  18  and  19  are  read  into  record  infra).  They  will,  go 
along  with  those  (handing  documents  to  the  witness). 
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Filed  Jul  26  1950  Harry  M.  Hall,  Clerk 


Plfs.  Ex.  #  20 

Wilmington  Trust  Company 
Wilmington,  Delaware 


December  14,  1946 


Attention:  Mr.  Gr.  P.  Bissell,  Jr. 


Gentlemen ; 

We  have  sold  to  the  Hilton  Hotels  Corporation  71,931 
shares  of  Mayflower  Hotel  Corporation  Common  Stock 
at  $13.00  a  share  net  from  the  following  trusts: 


Trust  Number  1454 

3,000  shares 

u 

1772 

.  3,000 

shares 

a 

a 

1773 

4,060 

n 

tt 

1774 

3,280 

tt 

a 

a 

1775 

2,250 

it 

a 

a 

1775—1 

1,500 

a 

a 

a 

1776 

2,250 

ft 

a 

1776—1 

1,500 

tt 

a 

a 

1777 

7,108 

tt 

a 

a 

1778 

10,000 

it 

a 

a 

1886 

18,000 

tt 

a 

a 

2152 

15,000 

tt 

a 

tt 

2596 

983 

tt 

Delivery  is  to  he  made  sight  draft  attached  to  the  Amer¬ 
ican  Security  and  Trust  Company,  Washington,  D.  C., 
attention  of  Mr.  T.  Stanley  Holland,  Vice-President,  for 
settlement  Wednesday,  December  18th.  We  request  that 
you  ship  this  stock  immediately,  with  instructions  that 
the  draft  does  not  have  to  be  honored  until  the  18th. 

If  there  are  any  questions,  please  call  Mr.  Stewart  on 
the  telephone  at  our  expense  as  soon  as  possible. 

Very  truly  yours, 

DONNER  ESTATES,  INC. 
President 
Treasurer 
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Filed  Jul  26  1950  Harry  M.  Hall,  Clerk 
Plfs.  Ex.  #  21 

December  13, 1946 

Delaware  Trust  Co. 

Wilmington,  Delaware 

Gentlemen: 

This  will  advise  you  that  we  are  purchasing  from  you 
for  delivery  on  Wednesday,  December  18,  1946,  46,518 
shares  of  the  common  capital  stock  of  Mayflower  Hotel 
Corporation  at  a  price  of  $13  per  share,  net  Accordingly, 
will  you  kindly  forward  this  stock  in  negotiable  form,  with 
signature  guaranteed,  to  the  American  Security  and  Trust 
Company,  730  15th  Street,  N.  W.,  Washington  D.  C., 
attention  of  Stanley  Holland,  Vice  President  and  Trust 
Officer,  with  instructions  to  deliver  the  same  to  the  under¬ 
signed  upon  delivery  to  said  bank  for  your  account  of  a 
check  in  Washington  funds  in  payment  therefor.  Please 
instruct  the  bank  to  purchase  federal  transfer  stamps  for 
your  account  at  the  time  of  closing  and  deduct  them  from 
the  proceeds. 

It  is  understood  that  this  purchase  is  part  of  a  purchase 
by  us  of  a  total  of  194,525  shares  of  common  capital  stock 
of  said  Mayflower  Hotel  Corporation  from  affiliated  inter¬ 
ests  of  Donner  Estates,  Inc. 

Yours  very  truly, 

HELTON  HOTELS  COBPORATION 
By 

Vice  President 
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Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 


Plfs.  Ex.  #  22 

December  14,  1946 


Delaware  Trust  Company 
Wilmington,  Delaware 

Attention:  Mr.  Paul  D.  Lovett 

Gentlemen: 

We  have  sold  to  the  Hilton  Hotels  Corporation  46,518 
shares  of  Mayflower  Hotel  Corporation  Common  Stock  at 
$13.00  a  share  net  from  the  following  trusts: 


Trust  Number  8000  — 

500  shares 

“  “  8556  — 

220  “ 

“  “  8566  — 

5,600  “ 

“  “  8567  — 

4100  “ 

“  “  8569  — 

1,038  “ 

“  “  8571  — 

1^50  “ 

“  “  8572  — 

1,010  “ 

Trusts  Numbers  8558-8565  incL  32,800  shares  (4,100  shares 
each  trust) 

Delivery  is  to  be  made  sight  draft  attached  to  the  Amer¬ 
ican  Security  and  Trust  Company,  Washington,  D.  C., 
attention  of  Mr.  T.  Stanley  Holland,  Vice-President,  for 
settlement  Wednesday,  December  18th.  We  request  that 
you  ship  this  stock  immediately,  with  instructions  that 
the  draft  does  not  have  to  be  honored  until  the  18th. 

If  there  are  any  questions,  please  call  Mr.  Stewart  on 
the  telephone  as  soon  as  possible  at  our  expense. 

Very  truly  yours, 

DONNER  ESTATES,  INC. 

President 

Treasurer 


Filed  Jul  26  1950  Harry  M.  Hall,  Clerk 
Plfs.  Ex.  #  23 

December  13, 1946 

Mellon  Bank  &  Trust  Co. 

Pittsburgh,  Pennsylvania 
Gentlemen : 

This  -will  advise  yon  that  we  are  purchasing  from  you 
for  delivery  on  Wednesday,  December  18,  1946,  13,500 
shares  of  the  common  capital  stock  of  Mayflower  Hotel 
Corporation  at  a  price  of  $13  per  share,  net.  Accordingly, 
will  you  kindly  forward  this  stock  in  negotiable  form,  with 
signature  guaranteed,  to  the  American  Security  and  Trust 
Company,  730  15th  Street,  N.  W.,  Washington,  D.  C.,  at¬ 
tention  of  Stanley  Holland,  Vice  President  and  Trust  Of¬ 
ficer,  with  instructions  to  deliver  the  same  to  the  under¬ 
signed  upon  delivery  to  said  bank  for  your  account  of  a 
check  in  Washington  funds  in  payment  therefor.  Please 
instruct  the  bank  to  purchase  federal  transfer  stamps  for 
your  account  at  the  time  of  closing  and  deduct  them  from 
the  proceeds. 

It  is  understood  that  this  purchase  is  part  of  a  purchase 
by  us  of  a  total  of  194,525  shares  of  common  capital  stock 
of  said  Mayflower  Hotel  Corporation  from  affiliated  inter¬ 
ests  of  Donner  Estates,  Inc. 

Tours  very  truly, 

HILTON  HOTELS  CORPORATION 
By 

Vice  President 
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Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 
Plfs.  Ex.  #  24 

December  13, 1946 

Mellon  National  Bank  &  Trust  Company 
P.  0.  Box  926 
Pittsburgh  30,  Pa. 

Attention:  Mr.  C.  J.  Conrad 

Gentlemen: 

We  have  sold  to  the  Hilton  Hotels  Corporation  -13,500 
shares  of  Mayflower  Hotel  Corporation  Common  Stock  at 
$13.00  a  share  net  from  the  account  of  Donner  Founda¬ 
tion,  Incorporated. 

Delivery  is  to  be  made  sight  draft  attached  to  the  Amer¬ 
ican  Security  and  Trust  Company,  Washington,  D.  C.,  at¬ 
tention  of  Mr.  T.  Stanley  Holland,  Vice-President,  for 
settlement  Wednesday,  December  18th.  We  request  that 
you  ship  this  stock  immediately,  with  instructions  that  the 
draft  does  not  have  to  be  honored  until  the  18th. 

If  there  are  any  questions,  please  call  Mr.  Stewart  on 
the  telephone  at  our  expense  as  soon  as  possible. 

Very  truly  yours, 

DONNER  ESTATES,  INC. 
President 
Treasurer 

Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 
Plfs.  Ex.  #  25 

December  13, 1946 

Louisville  Trust  Company 
Louisville,  Kentucky 
Gentlemen: 

This  will  advise  you  that  we  are  purchasing  from  you 
for  delivery  on  Wednesday,  December  18, 1946, 4600  shares 
of  the  common  capital  stock  of  Mayflower  Hotel  Corpora- 
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tion  at  a  price  of  $13  per  share,  net.  Accordingly,  will 
yon  kindly  forward  this  stock  in  negotiable  form,  with 
signatures  guaranteed,  to  the  American  Security  and  Trust 
Company,  730  15th  Street,  N.  W.,  Washington,  D.  C.,  at¬ 
tention  of  Stanley  Holland,  Vice  President  and  Trust 
Officer,  with  instructions  to  deliver  the  same  to  the  under¬ 
signed  upon  delivery  to  said  bank  for  your  account  of  a 
check  in  Washington  funds  in  payment  therefor.  Please 
instruct  the  bank  to  purchase  federal  transfer  stamps  for 
your  account  at  the  time  of  closing  and  deduct  them  from 
the  proceeds. 

It  is  understood  that  this  purchase  is  part  of  a  purchase 
by  us  of  a  total  of  194,525  shares  of  common  capital  stock 
of  said  Mayflower  Hotel  Corporation  from  affiliated  inter¬ 
ests  of  Donner  Estates,  Inc. 

Yours  very  truly 

HILTON  HOTELS  CORPORATION 
By 

Vice  President 
Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 
Plfs.  Ex.  #  26 

December  14, 1946 

Louisville  Trust  Company 
Louisville,  Kentucky 

Attention :  Mr.  J.  J.  Wickstead 

Gentlemen: 

We  have  sold  to  the  Hilton  Hotels  Corporation  4,600 
shares  of  Mayflower  Hotel  Corporation  Common  Stock  at 
$13.00  a  share  net  from  the  following  trusts : 


Trust  Number  2  — 

300  shares 

it  it  _ 

3,000  “ 

“  .  ’  “  11  — 

500  “ 

“  “  12  — 

300  “ 

“  “  15  — 

500  “ 
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Delivery  is  to  be  made  sight  draft  attached  to  the  Amer¬ 
ican  Security  and  Trust  Company,  Washington,  D.  C., 
attention  of  Mr.  Stanley  Holland,  Vice-President,  for  set¬ 
tlement  Wednesday,  December  18th.  We  request  that  yon 
ship  this  stock  immediately,  with  instructions  that  the  draft 
does  not  have  to  be  honored  until  the  18th. 

If  there  are  any  questions,  please  call  me  on  the  telephone 
at  our  expense  as  soon  as  possible. 

Very  truly  yours, 

DONNER  ESTATES,  INC. 

President 


•  •  •  • 

231  Q  Mr.  Bums,  after  you  had  closed  the  agreement 
ment  with  Mr.  Stewart  and  Mr.  Baxter  on  December 

10,  did  you  get  any  information  from  them  as  to  where 
this  stock  was  that  they  controlled?  A  All  they  told  me 
was  that  it  belonged  in  various  estates.  I  believe  members 
of  the  family  had  their  own  estate,  and  they  put  the  stock 
around  in  various  estates. 

MR  ROTH:  Let  me  get  that  word  clear.  Do  you 
mean  trust  estates? 

THE  WITNESS:  Trust  estates.  Thank  you. 

BY  MR  BEACH: 

Q  Did  they  at  that  time  give  you  any  identification  of 
them?  I  mean  who  they  were.  A  No,  sir. 

.  Q  Did  you  not  have  to,  Mr.  Binns,  give  some  instruc¬ 
tions  to  the  various  people  who  had  physical  possession 
of  that  stock  for  delivery?  A  No,  sir. 

232  MR  BEACH:  I  would  like  to  read  Plaintiffs' 
Exhibit  17,  dated  December  13, 1946: 

“Wilmington  Trust  Company, 

“Wilmington,  Delaware. 

“Gentlemen: 
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“This  will  advise  yon  that  we  are  purchasing  from  yon 
for  delivery  on  Wednesday,  December  18,  1946,  129,907 
shares  of  the  common  capital  stock  of  Mayflower  Hotel 
Corporation  at  a  price  of  $13  per  share  net.  Accordingly 
will  you” — 

THE  COURT:  How  much  a  share? 

MR.  BEACH:  $13  per  share  net. 

THE  COURT:  All  right 

MR.  BEACH:  “Accordingly  will  yon  kindly  forward 
this  stock  in  negotiable  form  with  signatures  guaranteed 
to  the  American  Security  &  Trust  Company,  730  15th 
Street,  N.  W.,  Washington,  D.  C.,  attention  of  Stanley 
Holland,  Vice  President  and  Trust  Officer,  with  instruc¬ 
tions  to  deliver  the  same  to  the  undersigned  upon  delivery 
to  said  bank  for  your  account  of  a  check  in  Washington 
funds  in  payment  therefor.  Please  instruct  the  bank  to 
purchase  Federal  transfer  stamps  for  your  account  at 
the  time  of  closing  and  deduct  them  from  the  proceeds. 

“It  is  understood  that  this  purchase  is  part 
233  of  a  purchase  by  us  of  a  total  of  194,525  shares  of 
common  capital  stock  of  said  Mayflower  Hotel  Cor¬ 
poration  from  affiliated  interests  of  Donner  Estates,  Inc. 

“Yours  very  truly, 

•  “Hilton  Hotels  Corporation, 
“By  Vice  President” 

BY  MR  BEACH: 

Q  You  say  you  did  not  send  that?  A  I  do  not  believe 
I  ever  saw  it  before. 

Q  Was  there  some  other  vice-president  that  you  know  of 
that  would  be  connected  with  this  particular  transaction? 
A  Maybe  I  can  answer  the  question  this  way,  Mr.  Beach. 
After  negotiations  for  the  purchase  of  the  stock,  legal 
counsel  was  called  in,  as  I  told  you,  our  legal  counsel. 

Q  Yes.  A  They  took  charge  of  the  settlement  of  the 
various  routine  matters  that  had  to  be  accomplished.  They, 
working  with  Donner  Estates,  did  whatever  was  necessary 
to  advise  the  various  people  who  owned  the  stock  to  send 
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the  stock  in,  I  presume.  That  was  not  handled  by  me,  and 
I  had  never  seen  any  of  these  letters  before. 

Q  And  yon  did  not  have  any  information  to  give  to 
anyone  to  write  that  letter  to  Wilmington  Trust 

234  Company?  A  No,  sir.  I  don’t  believe  I  wrote 
the  letter. 

Q  Is  there  any  other  vice-president  of  the  Hilton  Hotels 
Corporation?  A  There  are  about  six. 

Q  Was  there  any  other  vice-president  of  the  Hilton 
Hotels  Corporation  at  that  time  that  was  working  on  this 
particular  transaction?  A  I  could  not  answer  that  My 
information  is  it  was  handled  by  our  general  legal  counsel 
out  of  Chicago. 

Q  Well,  I  show  you  Plaintiffs’  Exhibit  No.  18,  a  letter 
to  tiie  Wilmington  Trust  Company,  which  you  have  already 
seen,  which  is  initialled  by  Mr.  Jones  and  Mr.  Whiteford, 
dated  December  14,  the  day  after  December  13,  Plaintiffs’ 
Exhibit  17,  written  to  Wilmington  Trust  Company,  Wil¬ 
mington,  Delaware;  and  a  letter  dated  December  14,  being 
Plaintiffs’  Exhibit  19,  written  to  Wilmington  Trust  Com¬ 
pany;  and  one,  Plaintiffs’  Exhibit  20,  written  to  the  Wil¬ 
mington  Trust  Company,  each  of  which  bears  the  date  of 
December  14, 1946. 

This  is  Plaintiffs’  Exhibit  18: 

“December  14, 1946.” 

It  is  written  the  day  after  the  Hilton  letter  was  written 
to  the  Trust  Company. 

“Wilmington  Trust  Company, 

“Wilmington,  Delaware. 

“Gentlemen: 

235  “We  have  sold  the  Hilton  Hotels  Corporation 
4,000  shares  of  Mayflower  Hotel  Corporation  com¬ 
mon  stock  at  $13  a  share  net  from  Trust  No.  944.  • 

“Delivery  is  to  be  made  sight  draft  attached  to  the 
American  Security  and  Trust  Company,  Washington,  D.  C., 
attention  of  Mr.  T.  Stanley  Holland,  Vice-President,  for 
settlement  Wednesday,  December  18.  We  request  that 
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you  ship  this  stock  immediately,  with  instructions  that  the 
draft  does  not  have  to  be  honored  until  the  18th. 

4 ‘If  there  are  any  questions,  please  call  me  on  the  tele¬ 
phone  at  our  expense  as  soon  as  possible. 

“Within  a  few  days  we  shall  send  you  a  copy  of  this 
letter  signed  by  Mrs.  Denckla  approving  this  sale  from 
Trust  No.  944. 

“Very  truly  yours, 

“Bonner  Estates,  Inc. 

“President.” 

Now,  as  of  December  14,  1946,  Mr.  Binns,  was  Mr. 
Baxter  the  president  or  was  Mr.  Stewart  the  president  of 
Donners? 

A  I  don’t  know.  I  believe  Mr.  Stewart  was.  He  is 
here  in  the  room. 

Q  Yes,  sir,  I  know  he  is.  But  you  do  not  know  who 
was  president  of  Donners  at  the  time  that  you  were 
236  dealing  on  December  10,  sir?  A  I  believe  it  was 
Mr.  Stewart  I  believe  Mr.  Baxter  was  vice-presi¬ 
dent. 

MB.  BEACH:  Then,  plaintiffs’  Exhibit  No.  19,  dated 
December  14,  1946,  to  Wilmington  Trust  Company,  Wil¬ 
mington,  Delaware : 

“Gentlemen: 

“We  have  sold  to  the  Hilton  Hotels  Corporation  53,976 
shares  of  Mayflower  Hotel  Corporation  common  stock  at 
$13  a  share  net  from  the  following  trusts: 


“Trust  Number  754-1 
“Trust  Number  754-2 
“Trust  Number  754-3 
“Trust  Number  754-6 
“Trust  Number  1246 
“Trust  Number  1246-1 
“Trust  Number  1383 
“Trust  Number  3163-1 
“Trust  Number  3163-2 


12,970  shares 
6,000  shares 
9,000  shares 
14,106  shares 
300  shares 
2,100  shares 
2,000  shares 
3,750  shares 
3,750  shares 
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“Delivery  is  to  be  made  sight  draft  attached  to  the 
American  Security  and  Trust  Company,  Washington,  D.  C., 
attention  of  Mr.  T.  Stanley  Holland,  Vice-President,  for  set¬ 
tlement  Wednesday,  December  18.  We  request  that  you 
ship  this  stock  immediately,  with  instructions  that  the 
draft  does  not  have  to  be  honored  until  the  18th. 

237  “If  there  are  any  questions,  please  call  Mr.  Stew¬ 
art  on  the  telephone  at  our  expense  as  soon  as 

possible. 

“Within  a  few  days  we  shall  send  you  a  copy  of  this 
letter  signed  by  the  proper  persons  approving  this  sale 
from  those  trusts  requiring  such  authorization. 

“Very  truly  yours, 

“Donner  Estates,  Inc. 

“President 

“Treasurer.” 

BY  ME.  BEACH: 

Q  Mr.  Binns,  in  your  negotiations  in  dealing  with  Mr. 
Stewart  and  Mr.  Baxter  you  were  anxious  to  know  who 
actually  owned  the  stock  and  whether  or  not  the  stock 
was  free  and  unencumbered,  were  you  not,  sir?  A  I 
wanted  to  buy  some  shares  of  stock,  and  that  is  what  I 
did. 

Q  Yes,  sir.  A  That  was  my  primary  interest 

•  •  •  • 

238  THE  COUBT:  Well,  what  he  says  is,  as  I  un¬ 
derstand  it,  that  he  had  counsel  that  he  relied  upon; 

that  he  was  swinging  the  deal  and  he  was  depending  on 
counsel  to  see  that  the  legal  formalities  were  taken  care  of. 
Now,  that  is  what  I  understand  him  to  say. 

ME.  ROTH:  Yes,  sir. 

MB.  BEACH:  Yes,  sir;  that  was  after  the  deal  was 
closed,  if  Your  Honor  please.  What  I  wanted  to  do  is  to 
find  out  what  they  did  during  the  negotiations.  I  know  they 
were  horse  trading  prior  to  the  10th. 

THE  COURT:  I  do  not  think  I  ought  to  stop  what 


you  are  trying  to  do,  but  bis  testimony  to  me  is 

239  clear.  That  is  all  I  mean. 

•  *  •  • 

BY  MB.  BEACH: 

Q  After  the  deal  was  closed  on  December  10,  Mr.  Binns, 
you  did  not  know  whether  this  stock  was  in  the  Wilming¬ 
ton  Trust  Company  or  the  Mellon  Trust  Company  or  in 
whose  name  it  was,  did  you!  A  No,  sir. 

Q  Did  you  know,  as  a  matter  of  fact,  it  was  not  in  the 
name  of  the  Wilmington  Trust  Company?  A  No,  sir. 

Q  So  when  you  signed  the  deal  you  felt  that  the  stock 
was  free  and  unencumbered  on  December  10?  A  I  was 
dealing  with  highly  reputable  people,  of  outstanding,  long 
reputation  in  the  City  of  Philadelphia.  I  knew  that  if  they 
signed  something  it  was  right.  I  had  confidence  in  the 
person  I  was  negotiating  with.  On  that  basis  we  signed 
that  arrangement  and  at  that  point  legal  counsel  for  both 
sides  entered  the  details  of  the  settlement 
Q  And  you  had  nothing  further  to  do  with  the  stock 
transaction  after  December  10,  after  the  deal  was  closed? 
A  No,  sir. 

Q  You  had  nothing  more  to  do  with  it?  A  No, 
sir. . 

•  •  •  • 

240  Conrad  N.  Hilton 

•  •  •  v“  X  - 

was  recalled  as  a  witness,  and,' having  been  previ¬ 
ously  duly  sworn,  was  examined  and  testified  further  as 
follows : 

Further  Cross-Examimadbion 
BY  MB.  JONES: 

Q  Mr.  Hilton,  in  your  experience  as  a  hotel  man,  you 
have  had  numerous  occasions  to  deal  with.the  financ- 

241  ing  of  hotels?  A  I  have. 

QAnd  the  evidence  in  this  case  shows  that  the 
agreement  was  signed  in  July  of  1946  and  closed  in  Sep- 
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tember  of  1946.  The  Mayflower  Hotel  was  refinanced  at 
a  rate  of  2%  per  cent.  What  have  yon  to  say  with  refer¬ 
ence  to  that  rate?  A  That  is  a  very  low  rate. 

Q  Do  yon  know  of  any  other  rate  of  any  hotel  in  the 
United  States  that  has  been  refinanced  or  financed  at  that 
rate?  A  No,  sir. 

Q  Has  any  hotel  in  the  Hilton  Chain  been  financed  at 
that  rate?  A  Not  that  rate. 

Q  What  is  the  cheapest  money  yon  have  ever  been  able 
to  get  on  any  of  yonr  hotels?  A  Three  and  a  half  per 
cent. 

Q  Three  and  a  half  per  cent.  Jnst  one  other  question, 
Mr.  Hilton. 

The  testimony  here  has  indicated  that  the  board  of  the 
Hilton  Hotels  confirmed  the  action  to  purchase  this  stock 
before  yon  authorized  Mr.  Binns  to  close  the  sale  of  the 
Donner  stock.  Had  yon  contacted  yonr  Board?  A  I  had 
contacted  them  over  the  phone. 

Q  Over  the  telephone?  A  At  least  the  execu- 
242  tive  committee,  and  I  do  not  know  whether  I  con¬ 
tacted  every  one  of  them,  but  I  think  I  probably  did. 
At  least,  I  contacted  the  majority  of  them. 

Q  And  at  the  next  Board  meeting  the  action  was  con¬ 
firmed?  A  Yes,  sir. 

MB.  JONES :  That  is  alL 

Further  Redirect  Examination 

BY  MB.  CLABK: 

•  •  •  • 

244  Q  Now,  in  this  case  we  have  some  appraisals 
and  things  here  as  of  1931.  Hypothetically — and 
I  do  not  ask  yon  to  admit  this — on  the  cost  of  the  May¬ 
flower  alone,  say  around  $12,000,000,  jnst  using  that  as  a 
figure — if  we  are  wrong,  why,  we  are  wrong  on  that — this 
loan  was  only  $1,700,000,  wasn’t  it? — and  at  that  time 
when  the  banks  and  institutional  lenders  generally  were 
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crying  to  lend  money,  don’t  you  think  that  that  interest 
rate  could  have  been  obtained  elsewhere  other  than  at 
Folger,  Nolan  &  Company?  A  I  wouldn’t  say  that  Folger 
and  Nolan  were  the  only  people  in  the  world  that  could 
have  got  it,  but  I  do  say  that  I  doubt  that  there  is  another 
loan  in  all  of  America  at  that  low  rate. 

245  Q  Of  course,  none  has  come  to  your  personal 
knowledge?  That  is  what  you  mean?  A  That  is 
correct 

Q  And  you  were  pleased  with  the  loan?  That  is  what 
you  mean?  A  I  have  never  heard  of  that  low  a  loan  in 
all  our  experience.  I  was  amazed  when  I  heard  about  this 
one. 

•  •  •  .  • 

248  Joseph  P.  Bmns, 

was  recalled  as  a  witness  and,  having  been  previ¬ 
ously  duly  sworn,  was  examined  and  testified  further  as 
follows : 

Direct  Examination  (Resumed) 

BY  MR  BEACH: 

Q  Mr.  Binns,  was  Mr.  Mack,  manager  of  the  Mayflower 
Hotel,  to  remain  there  as  manager?  A  Yes. 

Q  Did  you  consider  him  a  capable  manager?.  A  I 
did. 

•  •  •  • 

249  Q  You  were  present  at  the  meeting  of  the  board 
of  directors  of  the  Mayflower  Hotel  on  December  19, 

1946?  A  I  was. 

Q  And  Mr.  Binns,  at  that  meeting  it  was  stated,  was 
it  not,  that  a  management  contract  was  in  the  process  of 
being  worked  out?  A  I  believe  it  was  stated  that  it  was 
to  be  considered. 

Q  To  be  considered?  A  Yes,  sir. 

Q  Do  you  have  any  recollection  as  to  when  it  was  first 
considered  by  Hilton  Corporation  or  by  yourself,  sir? 
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A  As  I  recall,  we  discussed  the  matter  among  the  oper¬ 
ating  vice  presidents  and  committee.  As  negotiations 
came  closer,  we  sat  down  and  discussed  it  informally,  but 
that  is  about  all.  We  didn’t  have  anything  formal 

250  at  the  time. 

Q  When  was  the  first  time  you  saw  the  final  draft 
of  the  management  contract,  sir?  A  Well,  I  would  say 
it  was  sometime  prior  to,  a  week  or  ten  days  prior  to  the 
meeting  of  the  27th. 

Q  I  see.  And  when  you  saw  it  at  that  time — 

'  MR  ROTH:  That  is  January. 

THE  WITNESS:  January  27th. 

BY  MR  BEACH: 

Q  That  was  the  board  of  directors’  meeting?  A  Yes. 

Q  And  it  was  approved  at  that  meeting?  A  That  is 
correct. 

Q  When  you  saw  it  for  the  first  time,  a  week  or  ten 
days  before  that  time,  where  was  it  you  saw  it?  A  I 
don’t  recall  whether  it  was  in  Chicago  or  in  Washington. 

Q  Did  you  ever  discuss  it  with  any  of  the  other  direc¬ 
tors  of  Mayflower,  sir,  before  January  27, 1947?  A  Per¬ 
haps  informally;  I  don’t  recall  going  into  detail. 

Q  Did  you  discuss  it  prior  to  December  19,  1946,  sir? 
A  I  discussed  the  idea  of  having  a  management  contract 

Q  What  I  am  trying  to  get  to  is  that  in  your  deposition, 
taken  on  December  2,  1949,  at  page  39,  you  were 

251  asked  this  question: 

“As  part  of  the  minutes  of  that  meeting,  it  was 
recorded  that  a  management  contract  would  soon  be  pre¬ 
sented  or  be  presented,  I  don’t  want  to  put  words  in  the 
record,  but  substantially  that.  Had  some  thought  been 
given  by  you  or  others  connected  with  your  company  prior 
to  that  meeting  as  to  a  management  contract?” 

And  your  answer  to  that  was,  sir: 

“Yes,  I  believe  it  was  discussed  informally,  as  I  testified 
before,  prior  to  the  meeting.” 
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Now,  can  yon  tell  me  how  long  prior  to  the  meeting  of 
January  27th  or  the  meeting  of  December  19th,  I  mean  of 
1946,  it  was  discussed  informally?  A  Now,  let  me  see  if 
I  understand. 

Q  Maybe  I  have  confused  you.  A  Which  date  do  you 
mean? 

Q  December  19,  1946. 

Your  answer  was: 

“Yes,  I  believe  it  was  discussed  informally,  as  I  testified 
before,  prior  to  the  meeting.” 

Did  you  mean  December,  1946? 

A  Yes,  that  would  be  right. 

Q  Now,  when  was  it  discussed,  if  you  can  recall,  and 
how  long  before  December,  1946?  A  Well,  the  sale 
252  was  consummated  December  10th,  wasn’t  it? 

Q  That  is  correct  A  So  it  was  sometime  be¬ 
tween  the  10th  and  the  19th,  probably;  a  few  days  or  a 
week  before  the  meeting  of  the  19th. 

Q  And  the  actual  transfer  and  delivery  of  stock  was — 
A  I  don’t  recall  exactly. 

Q  On  the  18th?  A  Yes. 

Q  And  the  meeting  on  the  19th?  A  That  is  right 

MR.  BEACH:  If  the  Court  please,  we  have  copies  of 
the  minutes  of  December  19,  1946.  They  are  part  of  the 
appendix  and  part  of  the  original  pleading,  and  I  don’t 
know  whether  it  is  necessary  to  encumber  the  record  with 
them,  and  I  think  we  can  agree  that  is  the  correct  date. 

MR.  ROTH:  They  are  in  the  general  appendix. 

Do  you  want  them  put  in  as  part  of  the  record? 

MR.  CLARK:  ./Everything  in  the  appendix  is  part  of 
the  record. 

-  MR.  ROTH:  But  they  are  subject  to  objection  on  ma¬ 
teriality  and  competency. 

THE  COURT:  Yes. 

BY  MR  BEACH: 

Q  Now,  Mr.  Binns,  the  management  contract  was  ex¬ 
ecuted  on  January  27, 1947,  effective  as  of  January 
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253  2,  1947,  and  approved  by  the  board  of  directors  on 

January  27, 1947 ;  that  is  correct,  isn’t  it?  A  Yes, 
sir. 

Q  Then  did  yon  have  anything  to  do  with  the  renewal 
of  the  management  contract  from  the  years  1947  on  to  date, 
sir?  A  I  did. 

MB.  BEACH:  Will  yon  mark  these,  please? 

(Thereupon  the  documents  were  marked  as  Plaintiffs’ 
Exhibits  27  through  31,  for  identification.) 

Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 
Plfs.  Ex.  #  27 

MAYFLOWER  HOTEL  CORPORATION 
1127  Connecticut  Avenue 
Washington,  D.  C. 

December  27, 1948 

Hilton  Hotels  Corporation 
The  Stevens  Hotel 
Chicago  5,  Illinois 
Gentlemen : 

We  hereby  accept  your  notice  of  renewal  dated  Novem¬ 
ber  19, 1948  of  the  agreement  between  you  and  the  under¬ 
signed  dated  January  2,  1947,  and  confirm  the  renewal 
of  said  agreement  for  an  additional  period  of  one  (1) 
year  commencing  January  1,  1949  and  ending  December 
31,  1949. 

Very  truly  yours, 

MAYFLOWER  HOTEL  CORPORATION 
/sgd/  Joseph  P.  Binns 
Executive  Vice  President 


Copy 
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Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 

Plfs.  Ex.  #  28 
HILTON  HOTELS 

Executive  Offices 
The  Stevens 
Chicago  5,  Illinois 

November  19, 1948 

Mayflower  Hotel  Corporation 
Mayflower  Hotel 
Washington,  D.  C. 

Gentlemen: 

You  are  hereby  notified  that  the  agreement  between  you 
and  the  undersigned,  dated  January  2,  1947,  is  renewed 
for  an  additional  period  of  one  year  commencing  January 
1, 1949,  and  ending  December  31, 1949. 

Although  the  agreement  provides  that  the  notice  of 
renewal  shall  be  binding  unless  within  thirty  days  there¬ 
after  the  party  receiving  such  notice  indicates  that  it  does 
not  desire  to  renew  the  agreement,  we  are  informed  that 
you  may  not  have  a  Board  of  Directors’  meeting  to  pass 
upon  this  question  until  after  the  expiration  of  the  thirty 
days. 

We,  therefore,  waive  the  thirty-day  notice  requirement 
but  request  that  you  advise  us  as  soon  as  you  can,  and 
not  later  than  December  31,  1948,  if  possible,  of  your  in¬ 
tentions  with  respect  to  the  renewal. 

Yours  very  truly, 

HILTON  HOTELS  CORPORATION 
BY:  /sgd/  J.  B.  Herndon 
Vice  President 

Copy 
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Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 
Plfs.  Ex.  #  29 

Report  to  the  Board  of  Special  Committee  of  Mayflower 
Directors  Appointed  to  Consider  Renewal  of  Manage¬ 
ment  Contract 

The  special  committee  of  directors  met  at  Noon,  Novem¬ 
ber  14,  1947,  in  the  Board  Boom  of  the  Biggs  National 
Bank,  Washington,  D.  C.  Those  in  attendance  were:  C. 
Kenneth  Baxter,  Bobert  V.  Fleming  and  J.  Clifford  Folger. 
Nelson  T.  Hartson,  General  Counsel  of  the  Mayflower,  was 
present  by  invitation. 

It  was  stated  by  Mr.- Folger  that  under  date  of  October 
28, 1947,  the  Hilton  Corporation  had  notified  the  Mayflower 
Corporation  by  registered  mail  of  its  intention  to  exercise 
an  option  to  renew  the  management  contract.  This  was 
done  in  compliance  with  paragraph  9,  which,  among  other 
things,  provides  that  a  binding  renewal  of  the  contract 
will  result  unless  Mayflower  within  thirty  days,  that  is 
November  27,  1947,  serves  notice  by  registered  mail  on 
the  Hilton  Corporation  that  it  does  not  desire  to  renew. 
It  follows  that  the  Mayflower  Board  must  decide  and  no¬ 
tify  Hilton  of  its  decision  by  registered  mail  before  No¬ 
vember  27,  1947  if  Mayflower  wishes  to  discontinue  the 
contract  or  modify  it  in  any  respect  Mr.  Folger  then 
pointed  out  that  this  special  committee  of  directors  had 
been  appointed  by  the  President  to  recommend  to  the 
Board  what  should  be  done  under  the  circumstances. 

A  report,  prepared  by  the  management,  on  the  opera¬ 
tions  of  the  hotel  was  carefully  considered.  The  advantages 
that  had  accrued  to  the  hotel  as  a  result  of  the  management 
contract  were  reviewed  in  detail,  as  well  as  the  cost  to  the 
Mayflower  of  the  services  being  rendered  by  Hilton  Hotels 
Corporation.  After  full  discussion,  in  which  each  of  the 
members  of  the  committee  participated,  it  was  unanimously 
decided  to  recommend  to  the  Board  that  the  management 
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contract  be  continued  without  change  for  an  additional 
period  of  one  year.  It  was  the  sense  of  the  meeting  that 
the  Mayflower  Hotel  Corporation  should  communicate  for¬ 
mally  with  the  Hilton  Hotels  Corporation  prior  to  Novem¬ 
ber  27,  1947,  giving  notice  of  its  willingness  to  continue 
the  contract  in  effect  without  change  until  December  31, 
1948. 

There  being  no  further  business,  the  committee  ad¬ 
journed  at  1:10  P.  M. 

Respectfully  submitted, 

/sgd/  C.  Kenneth  Baxter 
/sgd/  Robert  V.  Fleming 
/sgd/  J.  C.  Folger 

Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 
Plfs.  Ex.  #  30 

November  12, 1947 

Memwrcmdmri  for  Special  Committee  of  Mayflower  Direc¬ 
tors  Appointed  to  Consider  Renewal  of  Management 
Contract. 

Under  date  of  October  28,  1947,  the  Hilton  Corporation 
has  notified  the  Mayflower  Corporation  by  registered  mail 
of  its  intention  to  exercise  the  option  to  renew  the  man¬ 
agement  contract  Under  paragraph  9,  a  binding  renewal 
of  the  contract  as,  will  result  unless  Mayflower  within 
thirty  days  (November  27,  1947)  serves  notice  on  Hilton 
that  it  does  not  desire  to  renew.  It  follows  that  the  May¬ 
flower  Board  must  decide  and  notify  Hilton  by  registered 
mail  before  the  November  date  if  it  wishes  to  discontinue 
the  contract  Should  the  directors  decide  to  renew  the 
contract  without  change,  there  is  nothing  for  them  to  do 
since  failure  to  notify  within  thirty  days  will  result  anto- 
*  matically  in  a  renewal.  If  the  Mayflower  directors  desire 
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to  change  the  present  contract  in  any  particular,  they 
should  be  in  contact  with  the  Hilton  representatives  to 
endeavor  to  agree  on  modifications.  The  duty  of  this  com¬ 
mittee  would  therefore  seem  to  be  to  recommend  to  the 
Mayflower  Board  what  action  should  be  taken  by  the  Cor¬ 
poration  so  that  a  decision  can  be  made  in  time  to  permit 
Mayflower,  before  November  27th,  to  exercise  its  rights 
under  paragraph  9. 

The  suggestion  of  change  in  the  present  contract  that 
has  been  most  frequently  mention  has  to  do  with  the 
elimination  of  the  excess  commissions  due  Hilton  when  the 
gross  operating  profits  exceed  $1,000,000  for  any  year.  Of 
course,  any  material  change  in  the  contract  involves  the 
probability  that  the  plaintiffs  in  the  pending  suit  would 
claim  it  was  an  admission  of  error  on  the  part  of  the 
Mayflower  directors  in  entering  into  the  original  contract 
This  they  would  use  to  support  the  unfounded  charges  they 
are  making.  If  the  elimination  of  the  10%  excess  com¬ 
mission  were  a  major  element  in  the  contract,  there  could 
be  little  doubt  that  at  this  time  it  would  be  harmful.  The 
argument  could  be  made,  however,  that  the  provision  has 
no  practical  value,  if  the  directors  knew  last  January  that 
the  gross  operating  profit  would  not  reach  a  million  dollars 
in  any  year.  Should  (b)  of  Paragraph  5  be  eliminated,  it 
could  be  said  that  the  action  was  only  intended  to  conform 
the  contract  to  actual  conditions.  After  reviewing  the 
experience  of  one  year,  the  directors  might  well  say  that 
what  they  had  anticipated  has  actually  occurred,  and  that 
the  provision  for  excess  commissions  was  dropped  as  hav¬ 
ing  no  real  importance.  By  this  action,  the  Board  would 
be  giving  evidence  of  having  carefully  followed  the  situ¬ 
ation  and,  after  a  year’s  trial,  negotiated  terms  which  on 
paper  at  least  were  more  favorable  to  Mayflower  than  the 
original  ones.  In  this  way,  it  is  entirely  possible  that, 
without  conceding  a  major  error  in  entering  into  the  con¬ 
tract,  the  directors — mindful  of  their  duties  to  the  May¬ 
flower-had  secured  for  it  more  advantageous  conditions. 
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The  pertinent  parts  of  the  management  contract  are: 

“5.  The  Owner  will  pay  to  Hilton  for  the  services 
rendered,  the  following: 

(a)  One  per  cent  (1%)  of  the  gross  sales  of  the  Owner, 
as  hereinafter  defined;  and 

(b)  Ten  per  cent  (10%)  of  the  excess  of  the  gross 
operating  profits  as  hereinafter  defined,  of  the  Owner  over 
One  Million  Dollars  ($1,000,000.00)  for  any  year  in  which 
said  gross  operating  profits  shall  be  in  excess  of  the  sum 
of  One  Million  Dollars  ($1,000,000.00) ;  and 

(c)  All  room,  food,  beverage,  laundry  and  valet  ex¬ 
penses  of  the  employees  of  Hilton  while  they  are  in  Wash¬ 
ington  attending  to  the  affairs  of  the  Owner,  it  being 
understood  that  Hilton  shall  pay  all  traveling  expenses 
to  and  from  Washington. 

Anything  to  the  contrary  notwithstanding,  total  pay¬ 
ments  for  any  one  year  under  (a)  and  (b)  above  shall  not 

exceed  One  Hundred  Thousand  Dollars  ($100,000.00). 

•  • 

4 ‘9.  The  terms  of  this  contract  shall  begin  on  January 
1, 1947,  and  shall  continue  to  December  31, 1947,  provided, 
however,  that  this  contract  may  be  renewed,  at  the  option 
of  either  of  the  parties  hereto,  for  four  additional  periods 
of  one  year  each  by  notices  in  writing  of  intention  to  exer¬ 
cise  the  options  of  renewal,  given  by  either  party  to  the 
other  party  hereto;  said  notices  shall  be  served  at  least 
sixty  (60)  days  prior  to  the  expiration  of  the  term  or  of 
any  extensions  hereof,  and  shall  result  in  a  binding  renewal, 
unless  within  thirty  (30)  days  thereafter  the  party  receiv¬ 
ing  such  notice  of  renewal  serves  notice  to  the  other  that 
it  does  not  desire  to  renew  said  contract.  Service  may  be 
had  by  sending  such  notice  by  registered  United  Slates 
first  class  mail,  postage  prepaid,  addressed  to  the  follow¬ 
ing  addresses,  or  such  other  addresses  as  may  be  given 
from  time  to  time  by  the  parties  hereto  for  the  purposes 
hereof : 


Hilton  Hotels  Corporation 
%  Stevens  Hotel, 

Chicago,  Illinois. 

Mayflower  Hotel  Corporation 
Mayflower  Hotel, 

Washington,  D.  C.” 

Paragraph  8  gives  Mayflower  the  right  to  terminate  the 
contract  at  any  time  for  “reasonable  canse”.  Reasonable 
canse  is  defined  generally  as  resulting  from  the  failure  of 
Hilton  to  carry  ont  its  commitments.  Hilton  may  demand 
arbitration  if  Mayflower  endeavors  to  exercise  its  rights 
under  paragraph  8. 

•  •  •  -  • 

Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 

Plfs.  Ex.  #  31 

HILTON  HOTELS 
C.  N.  Hilton,  President 

Executive  Offices 
The  Stevens 
Chicago  5,  Illinois 

January  17,  1949 

Mr.  John  Clifford  Folger 
730  Fifteenth  Street 
Washington  5,  D.  C. 

Dear  Mr.  Folger: 

As  I  recall,  Mr.  Fleming,  Mr.  Baxter,  and  you  were 
appointed  as  a  committee  of  three  to  review  and  make 
recommendations  regarding  the  management  contract  with 
Hilton  Hotels  Corporation  for  the  Mayflower  Hotel  I 
suggest  that  you  pass  a  copy  of  the  memorandum  to  each 
of  these  other  gentlemen. 

Kindest  regards, 
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Sincerely, 

/sgd/  Robert  B.  Williford 
Robert  B.  Williford 
Executive  Vice  President 

Copy 

— 

•  •  •  • 

254  MR.  SMITH,  JR:  If  Mr.  Binns  could  take  a 
copy  of  the  deposition,  I  will  read  the  questions  and 

he  can  read  the  answers. 

This  is  on  page  39,  near  the  bottom  of  the  page,  Mr. 
Binns. 

(As  indicated,  the  following  questions  and  answers  were 
read  from  the  deposition  of  the  witness  Binns,  the  questions 
being  read  by  Mr.  John  Lewis  Smith,  Jr.  and  the  answers 
being  read  by  the  witness  Binns :) 

“Q  As  part  of  the  minutes  of  that  meeting,  it  was 
recorded  that  a  management  contract  would  soon  be  pre¬ 
sented,  or  be  presented,  I  don’t  want  to  put  words  in  the 
record,  but  substantially  that.  Had  some  thought  been 
given  you  or  others  connected  with  your  company  prior 
to  that  meeting  as  to  a  management  contract? 

255  A  Yes.  I  believe  .it  was  discussed  informally,  as 
I  testified  before,  prior  to  the  meeting. 

“Q  I  believe  you  stated  that  you  did  not  draw  it,  your 
categorical  answer  was  that  you  did  not  draw  the  manage¬ 
ment  contract.  A  That  is  correct. 

“Q  Who  did  draw  it  in  the  first  instance?  A  I  don’t 
know;  I  believe  legal  counsel  did. 

“Q  Legal  counsel  for  the  Mayflower  or  legal  counsel 
for  Hilton?  A  Hilton. 

“Q  Was  that  drawn  in  Chicago,  if  you  know?  If  you 
don’t  know,  just  tell  me  and  that  will  be  fine.  A  I  don’t 
know  when  it  was  drawn. 


“Q  When  did  it  first  come  to  your  attention t  A  In 
an  informal  series  of  discussions  after  the  date  of  the 
memorandum  between  Mr.  Stewart  and  myself. 

“Q  And  prior  to  the  directors’  meeting  of  December 
19th?  A  Yes,  informally,  it  did. 

4  4  Q  Was  the  written  document  presented  to  you?  A  I 
remember  seeing  a  rough  draft.  - 

44  Q  A  rough  draft?  A  Yes. 

256  44 Q  And  were  those  discussions  within  your  own 
group,  the  Hilton  group,  or  was  anybody  outside 

the  Hilton  group  connected  with  the  Mayflower  partici¬ 
pants  in  those  discussions?  A  My  memory  is  principally 
that  the  discussions  were  within  the  group  of  Hiltons,  as 
you  use  the  word,  at  that  time. 

“Q  Do  you  know  whether  Mr.  Folger  was  present  at 
any  of  those  discussions  or  not?  A  I  don’t  recall  that 
he  was. 

44Q  Would  your  memory  be  sufficiently  certain  for  you 
to  state  that  he  was  not?  A  I  don’t  recall  that  Mr.  Folger 
attended  any  of  our  conferences  on  that  subject 

44 Q  I  am  not  trying  to  trap  you,  but  you  have  got  a 
pretty  good  mental  image  of  those  discussions. 

•  •  •  • 

44  Q  Is  your  memory  sufficiently  clear  to  say  that  he  did 
not?  A  Well,  I  would  like  to  answer  the  question  the 
same  way.  I  don’t  recall  that  Mr.  Folger  attended  any 
of  our  discussions. 

44 Q  All  right,  let  me  put  it  this  way:  As  far  as  your 
visual  images  of  those  discussions  are  as  of  this 

257  date,  you  have  no  mental  impression  of  Mr.  Folger 
being  there? 

•  ..  •  •  -  • 

4 4 THE  WITNESS:  I  don’t  remember  that  Mr.  Folger 
was  at  any  of  those  meetings  which  occurred  among  our¬ 
selves,  the  Hilton  group,  in  an  informal  way. 
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“BY  MB.  CLARK: 

“Q  Do  yon  recall  seeing  Mr.  Folger  at  any  time  be¬ 
tween  December  10, 1946  and  December  19, 1946?  A  Yes, 
sir. 

“Q  When  did  yon  see  him  between  those  dates?  A  I 
testified  that  I  saw  him  for  lnncheon  with  Mr.  Fleming 
down  here  at  some  time,  which  might  have  been  the  13th, 
14th,  or  15th,  as  I  testified. 

“Q  Any  other  time  that  yon  recall?  A  No,  sir. 

“Q  At  the  discussion  between  you  and  Mr.  Fleming 
and  Mr.  Folger  that  yon  have  referred  to  this  mom- 

258  ing,  was  the  management  contract  or  anything  con¬ 
nected  with  it  brought  up?  A  No,  sir. 

“Q  After  the  meeting  of  December  19,  1946,  the  di¬ 
rectors’  meeting,  were  yon  present  at  any  discussions  as 
regards  the  management  contract,  the  proposed  manage¬ 
ment  contract? 

•  *  •  • 

“THE  WITNESS:  Yes,  sir. 

•  •  •  * 

“BY  MR.  CLARK: 

“Q  Approximately  how  many  discussions,  if  yon  re¬ 
call?  A  With  whom? 

“Q  With  anybody — I  am  going  to  ask  yon  who  was 
present.  I  will  tell  yon  exactly  what  I  am  going  to  do, 
when  it  was,  if  yon  can  recall,  who  was  present,  and  the 
nature  of  the  discussions;  and  if  yon  want  to  take 

259  those  three  things  and  tell  it  in  your  own  way,  I  will 
be  perfectly  happy.  A  I  will  try. 

“Q  All  right,  sir.  A  Discussions  concerning  the  man¬ 
agement  contract,  so  far  as  I  am  concerned,  occurred 
primarily  between  the  members  of  the  Hilton  organization 
with  reference  to  what  would  be  a  fair  management  con¬ 
tract. 

“Q  Now,  are  yon  addressing  yourself  to  after  Decem¬ 
ber  19th?  A  I  am  talking  about  after  the  meeting  of 
December  19th. 


“Q  All  right,  sir.  A  A  general  meeting  of  the  minds 
of  what  we  thonght  was  a  very  fair  management  contract 
was  arrived  at.  I  believe  that  informally  this  was  dis¬ 
cussed  with  other  members  of  the  board,  but  I  was  not 
present  at  those  discussions. 

“Q  At  any  of  those  discussions,  and  now  I  will  be 
more  specific,  that  occurred  between  the  meeting  of  the 
board  December  19,  1946,  and  the  subsequent  meeting  of 
the  board  on  January  27, 1947,  at  any  of  those  discussions 
concerning  the  management  contract,  was  Mr.  Folger  pres¬ 
ent?  A  I  don’t  believe  so,  but,  I  believe,  Mr. 
260  Folger  was  familiar  with  the  general  terms  of  the 
proposed  management  contract 

“Q  But  he  was  not  present?  A  Not  to  my  knowledge, 
no,  sir. 

“Q  Did  you,  during  that  interim  period,  or  before, 
send  Mr.  Folger  a  copy  of  the  proposed  management  con¬ 
tract? 


“THE  WITNESS:  I  didn’t,  and  I  don’t  know  that 
anybody  else  did. 

“BY  MR.  CLARK: 

“Q  Was  Mr.  Fleming  present  at  any  of  those  discus¬ 
sions?  A  No,  sir,  I  don’t  believe  so. 

“Q  Then  at  the  meeting  of  January  27, 1947,  the  board 
meeting,  was  that  the  first  time  that  the  contract,  to  the 
best  of  your  knowledge,  that  the  management  contract  was 
presented  to  any  of  the  members  of  the  board  of  May¬ 
flower  other  than  your  own  people  on  the  board?  A  I 
am  sure  that  was  the  first  official  presentation,  but  I  believe 
that  the  other  members  of  the  board  discussed  it  informally 
before  the  meeting,  and  considered  it  before  the  meeting 
informally.” 
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Cross-Exammation 


BY  MR.  ROTH: 

Q  I  would  like  to  address  a  few  questions  to  Mr.  Binns, 
Your  Honor. 

Mr.  Binns,  how  did  you  become,  under  what  circum¬ 
stances  did  you  become  a  director  of  the  Penn  Hotel  in 
Pittsburgh?  A  I  became  a  director  of  the  board  of  the 
William  Penn  Hotel  because  I  was  at  the  same  time  a 
vice  president  of  an  operating  company  which  was  owned 
by  the  Fidelity-Philadelphia  Trust  Company  in  Philadel-. 
phia,  and  that  operating  company  had  approximately  12 
hotels  under  its  control  and  management,  which  had  come 
into  its  management  because  of  the  foreclosure  of  various 
trusts  and  estates,  and  they  had  the  property,  instead  of 
having  bonds  in  the  trust  estate. 

I  was  asked  by  the  vice  president  of  that  bank  to  go  on 
the  board  of  the  William  Penn  Hotel,  representing  the 
bank. 

Q  Did  Mr.  Baxter  or  Mr.  Stewart  or  anyone  connected 
with  the  Donner  Estates  have  anything  to  do  with  your 
becoming  a  member  of  the  board?  A  No,  that  was  the 
occasion  on  which  I  met  them  both. 

Q  That  was  the  occasion  you  had  met  them?  A  Yes. 

Q  Mr.  Binns,  I  would  like  you  to  go  back  into  your 
life  and  give  His  Honor  a  picture  of  your  experience 
262  in  the  various  walks  of  life,  hotel  and  otherwise,  if 
you  will  tell  us  in  a  general  way.  A  Well,  Your 
Honor,  my  home  is  in  Philadelphia.  I  was  a  Philadelphia 
Quaker,  of  Quaker  parentage. 

I  first  went  into  the  hotel  business  when  I  was  12  years 
of  age  as  a  bus  boy  in  a  boarding  house  in  the  Poconos 
near  Philadelphia.  There  I  met  a  man  named  Henry 
Leeds,  president  of  the  Leeds  Company,  owners  and  op¬ 
erators  of  the  Chalfonte-Haddon  Hall  in  Atlantic  City, 
and  I  went  into  the  hotel  business,  working  summers. 

I  went  to  the  University  of  Pennsylvania,  the.  School 
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of  Commerce  and  Finance,  and  later  to  Cornell  University 
and  graduated  from  the  School  of  Hotel  Administration 
there. 

I  went  with  the  Philadelphia  Bank,  as  I  have  outlined 
previously,  in  charge  eventually  of  all  their  property,  and 
in  Philadelphia  they  had  several  properties.  They  had 
the  William  Penn  interests,  and  a  hotel  in  Atlantic  City, 
and  a  very  fine  hotel  in  Minneapolis. 

Well,  it  was  my  job  to  see  about  these  properties. 

Q  What  did  they  include  in  Minneapolis?  A  The 
Madison  Hotel,  which  is  one  of  the  best,  and  the  Lemington, 
and  the  old  West  Hotel,  or  a  total  in  these  three  hotels  of 
about  1500  rooms,  a  large  hotel  operation. 

While  I  was  with  the  Fidelity-Philadelphia  Bank,  the 
trustees  of  the  Stevens  Hotel  in  Chicago  came  to 
263  me  and  asked  me  to  consider  joining  their  organ¬ 
ization  as  general  manager. 

Q  When  was  that?  A  That  was  ’39,  when  I  was  33 
years  old. 

I  worked  in  the  property,  and  that  was,  of  course,  before 
the  Hilton  interests  had  any  connection  with  it,  and  I 
worked  until  I  went  into  Service  in  ’42. 

•  •  •  • 

And  it  was  that  actually  I  changed  my  civilian  suit  for 
a  first  lieutenant  uniform  because  they  sent  me  back  to 
the  commanding  general  when  they  took  the  Stevens  over, 
and  I  was  doing  the  same  thing  I  did  before  that  but  with 
a  difference  in  salary. 

But  I  was  back  there  when  the  Army  took  over  and  I 
was  then  transferred  to  Miami  where  the  Army  Air  force 
had  about  400  hotels. 

BY  MR  ROTH: 

Q  Mr.  Binns,  I  think  it  is  important  for  us  to  know.  And 
can  you  give  us  the  span,  the  dates  within  a  reasonable 
approximation? 


Now,  when  yon  got  in,  where  did  yon  go,  to  the 
Stevens? 

264  A  I  accepted  a  commission  when  I  was  general 
manager  of  the  Stevens  in  1942. 

First  I  went  to  training  school,  Officers  Training  School, 
and  then  I  went  to  Miami,  in  1943,  at  which  time  I  was  the 
only  hotel  man  on  the  staff  of  the  commanding  general, 
Army  Air  Forces,  in  Miami  Beach,  at  the  time  we  were 
training  so  many  officers  and  men  there. 

And  I  served  with  them  until  transferred,  and  I  don’t 
have  this  clearly  in  mind,  hut  about  the  latter  part  of 
1943.  I  do  have  my  military  record  here  if  it  is  important. 

But  I  was  transferred  to  headuarters,  Army  Air  Force 
Transport  Command,  in  Chicago,  and  assigned  to  the  job 
of  assisting  in  the  creation  of  hotel  facilities  along  the 
route  of  our  Transport  Command,  both  in  South  America 
and  in  Europe. 

And  thereafter  I  traveled  a  great  deal,  and  in  the 
supervision  of  what  we  called  Little  VIP  Houses  for  the 
handling  of  important  air  travelers,  I  was  in  England  and 
elsewhere. 

I  have  had  service  in  all  the  capitals  of  Western  Europe 
in  connection  with  this  work  and  became  familiar  with  their 
hotels  in  this  way,  although  it  was  naturally  of  interest 
to  me. 

And  I  returned  to  headquarters  in  Washington  on  the 
date  of  February  the  20th,  I  believe,  but  I  think  I  can  re¬ 
member  the  exact  date  being  1945,  and  I  was  changed  to 
permanent,  what  they  call  permanent  change  of 

265  station,  to  Paris,  France,  first  London  and  then 
Paris,  and  in  charge  of  all  billeting  and  mess  houses 

and  hotels  of  our  Transport  Command  in  England  and 
France. 

Upon  my  return,  when  I  was  discharged  at  the  end 
of  my  tour  of  duty  in  October,  1945,  I  had  contacted  Mr. 
Hilton  and  others  like  him  for  an  opportunity  to  reenter 
the  hotel  field. 


Q  Let  me  stop  yon  there.  While  you  were  in  Service, 
except  for  the  little  employment  that  Mr.  Hilton  men¬ 
tioned  at  the  Plaza,  did' you  have  any  arrangements  with 
him  to  go  with  him  when  you  got  out  of  Service?  A  No, 
sir. 

Q  Were  you,  when  you  got  out  of  Service  in  October, 
1945,  giving  consideration  to  any  other  prospective  em¬ 
ployment?  A  I  was  giving  consideration  to  any  good 
prospective  employment,  and  at  that  time  I  was  discuss¬ 
ing  with  Mr.  Boomer,  then  president  of  the  Waldorf,  thg 
possibility  of  going  with  him. 

Q  Mr.  Boomer  was  the  president  of  the  Waldorf  in 
New  York  City?  A  Yes,  sir. 

Q  So  between  the  time  that  you — between  October, 
1945,  and  I  understand  it  was  in  October  sometime  that 
your  resignation  with  the  Mayflower  was  formally 
266  accepted;  is  that  right?  A  Yes. 

Q  You  hadn’t  determined  where  you  were  going 
in  the  hotel  field,  is  that  correct,  Mr.  Binns?  A  That  is 
right. 

Q  Now,  do  you  remember  Mr.  Hilton  testifying,  I 
think — if  you  don’t  mind  this  question — testifying  that  he 
said  to  you,  or  at  least  he  testified  in  his  deposition,  that 
he  told  you  to  take  the  course  which  you  felt  was  the  best 
for  you,  and  at  one  time  when  you  were  discussing  it  with 
him,  you  mentioned  the  Waldorf-Astoria  to  him?  A  Yes ; 
that  is  correct. 

Q  And  he  didn’t  urge  you  particularly  to  go  with  the 
Hilton  Hotels  Corporation?  A  No.  We  had  discussions. 
He  had  not  at  that  time  completed  the  purchase  of  the 
Palmer  House  in  Chicago.  We  would  have  discussion 
back  and  forth  about  the  possibilities. 

I  would  like  to  say  also  that  during  the  time  I  was 
with  the  bank,  the  Fidelity-Philadelphia  Trust  Company, 
many  matters  of  a  nature  of  trust  estates  came  up,  and  I 
handled  all  of  that  sort  of  work  in  these  properties,  and 
as  a  result  and  as  part  of  my  experience  on  the  job,  it 


was  a  part  of  my  job  to  negotiate  various  loans,  and  to 
see  if  we  could  make  settlement  of  claims,  and  so  forth, 
and  all  that  sort  of  work.  That  was  all  part  of  my  dut: 
at  that  time. 

MR.  ROTH:  Will  you  mark  these? 


267  MR.  ROTH:  These  are  two  cancelled  checks, 
Your  Honor,  one  dated  December  16,  1946,  Check 

No.  24,  payable  to  the  order  of  the  American  Security 
&  Trust  Company  in  the  amount  of  $2,528,825  by  Hilton 
Hotels  Corporation. 

The  other  check  is  No.  19,  dated  also  December  16, 
1946,  payable  to  the  order  of  Folger,  Nolan,  Inc.,  in  the 
sum  of  $68,900,  by  the  Hilton  Hotels  Corporation. 

BY  MR.  ROTH: 

Q  Mr.  Binns,  I  show  you  the  two  checks  which  I  have 
just  referred  to  in  the  record,  and  ask  you  if  these  were 
the  checks  which  were  sent  by  the  Hilton  Hotels  Corpora¬ 
tion  to  the  American  Security  &  Trust  Company  in  pay¬ 
ment  of  both  the  stock  purchased  from  the  Donner  Estates 
and  the  Folger,  Nolan- stock?  A  'Yes,  they  are.  They 
bear  the  signature  of  Mr.  Harry  Ludwig,  who  was  then 
treasurer  of  the  Hilton  Hotels  Corporation. 

268  MR.  BEACH:  May  I  see  them? 

MR.  ROTH:  Yes.  Do  you  want  to  offer  them? 
MR.  BEACH:  We  stipulate  these  are  the  checks. 


BY  MR.  ROTH: 

Q  Mr.  Binns,  during  the  time  that  you  were  a  director 
of  Mayflower,  did  you  ever  engage  in  any  so-called  scheme 
or  conspiracy  with  anyone  to  depress  the  market  value 
of  the  stock  of  Mayflower  by  refusing  to  pay  dividends 
upon  the  stock?  A  No,  sir. 

Q  Did  you,  when  a  director  of  Mayflower,  ever  have 
any  conversation  with  anyone  about  a  purchase  of  May¬ 
flower  or  Mayflower  stock?  A  No,  ,  l 
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Q  Did  you  ever  have  any  conversation  -with  Mr. 
Stewart  or  Mr.  Baxter  about  the  sale  of  their  interest,  of 
the  Donner  interest,  or  any  part  of  it  to  Hilton 

269  Hotels  Corporation  or  to  any  other  hotel  corpora¬ 
tion?  A  No,  sir. 

Q  Did  you  during  the  year  1945,  or  at  any  other  time, 
ever  enter  into  any  conspiracy  with  anyone  connected  with 
the  Donner  Estates,  or  more  specifically,  Mr.  Stewart, 
Mr.  Baxter,  Mr.  Folger,  or  Mr.  Hilton,  to  secure  control 
of  the  Mayflower  for  Hilton  by  any  means  whatsoever? 
A  No,  sir. 

Q  Now,  Mr.  Binns,  I  want  to  go  to  the  negotiations 
in  November  and  December  of  1946  on  this  stock. 

Did  I  understand  you  to  say  that  you  started,  or  there 
was  a  talk  of  a  figure  of  $11  which  you  suggested  as  a 
price,  and  15  or  16  which  the  Donner  interests  suggested? 
A  That  is  correct  The  best  way  to  clarify  these  nego- 
-  tiations  is  that  Mr.  Hilton  authorized  me  to  begin  negotia¬ 
tions  at  a  point,  and  we  talked  it  over,  and  he  said — I  don’t 
remember  what  his  first  remarks  were  but  he  said,  let  us 
see,  let  us  see  if  we  can  get  the  best  possible  price,  and 
we  were  talking  about  a  figure  of  around  $11,  and  they 
were  talking  16  as  a  start,  15. 

Q  And  you  finally  arrived  at  $13  and  that  was  the 
price  paid?  A  That  is  right. 

Q  Mr.  Binns,  was  there  any  other  consideration  paid 
for  the  stock,  other  than  the  $13  a  share?  A 

270  None  whatsoever. 

Q  Directly  or  indirectly?  A  Directly  or  indi¬ 
rectly. 

Q  Was  there  any  promise  of  consideration  to  anyone 
connected  with  that,  other  than  the  $13  a  share?  A  None 
whatsoever. 

Q  Were  there  any  commissions  paid  in  that  transac¬ 
tion?  A  No  commissions. 

Q  Mr.  Binns,  was  the  purpose  of  your  resignation 
from  the  board  of  directors  of  the  Mayflower  to  prepare 
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for  and  cause  the  transfer  of  the  control  of  Mayflower 
secretly  to  Hilton  Hotels  Corporation  or  to  any  interests 
controlled  by  Hilton  Hotels  Corporation,  Mr.  Hilton,  or 
anyone  connected  with  the  Hilton  Hotels  Corporation?  A 
No,  sir.  I  resigned  all  connections  at  the  same  time  to 
go  into  the  Army. 

Q  I  would  like  to  show  you  this  Defendants’  exhibit, 
that  letter  that  went  out  to  the  stockholders. 

MB.  BEACH:  There  it  is.  That  is  our  Exhibit  No.  15. 
BY  MR  BOTH: 

Q  Mr.  Binns,  I  again  show  you  Plaintiffs’  Exhibit  15, 
which  I  think  Mr.  Beach  has  already  called  to  your  atten¬ 
tion,  and  can  you  recall  whether  that  was  the  letter  which 
the  Hilton  Hotels  Corporation  sent  out  offering  to  the 
stockholders,  other  than  Donner  interests  and  that 
271  was  made  to  Folger,  Nolan,  a  price  of  $13  a  share? 

I  will  ask  you  if  that  letter  correctly  states  the 
true  situation  with  respect  to  the  stock  purchase. 

MB.  JONES:  I  don’t  think  that  letter  has  been  read 
to  the  Court.  It  may  be  well  to  read  it 

THE  COUBT:  He  wants  to  know  if  that  is  the  true 
picture. 

THE  WITNESS :  That  is  a  true  picture. 

BY  ME.  BOTH: 

Q  Suppose  you  read  it.  A  Your  Honor,  this  is  a 
letter  on  the  stationery  of  the  Hilton  Hotels  Corpora¬ 
tion,  dated  December  18, 1946.  It  is  a  printed  letter  sent 
to  all  the  stockholders  on  the  list,  all  the  stockholders  of 
the  Mayflower  Hotel  Corporation.  It  reads: 

“On  December  18,  1946,  the  Hilton  Hotels  Corpora¬ 
tion  purchased  all  of  the  common  stock  of  the  Mayflower 
Hotel  Corporation  controlled  by  the  Donner  Estates,  Inc., 
at  a  price  of  $13  per  share.  Simultaneously  with  this 
action,  it  was  agreed  that  the  same  offer  would  be  made 
to  all  other  holders  of  Mayflower  Hotel  Corporation  com¬ 
mon  stock. 
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“We  axe,  therefore,  pleased  to 'offer  to  purchase  from 
you  the  common  stock  of  Mayflower  Hotel  Corporation 
owned  by  yon  at  a  price  of  $13  per  share  net.  This 
offer  will  remain  open  for  30  days,  subject,  how- 

272  ever,  to  prior  cancellation  by  ns. 

“If  yon  desire  to  accept  this  offer,  please  forward 
by  registered  mail  your  stock  certificate  or  certificates, 
endorsed  in  blank,  with  signature  guaranteed,  to  the  Con- 
tinental-Hlinois  National  Bank  &  Trust  Company  of  Chi¬ 
cago,  Chicago,  Illinois,  attention  Special  Service  Division, 
for  sale  to  us.  The  bank  will  then  forward  to  you,  in 
accordance  with  your  instructions,  payment  therefor  at  the 
price  of  $13.00  per  share,  less  Federal  Stamp  Taxes. 

“Very  truly  yours,  Hilton  Hotels  Corporation, 

By  C.  N.  Hilton,  President” 

Q  Now,  Mr.  Binns,  Mr.  Beach  asked  you  why  that  was 
sent  out  under  Hilton  Hotels  Corporation.  Have  you  any 
further  explanation  with  respect  to  that?  A  Well,  we 
were  the  purchasers  of  the  stock.  We  sent  the  letter  be¬ 
cause  we  would  like  to  buy  some  more  stock,  and  we  gave 
everybody  the  same  opportunity. 

Q  Did  that  letter,  more  specifically,  Plaintiffs’  Exhibit 
15  correctly  state  the  price  paid  for  the  shares  of  May¬ 
flower  stock  by  the  Hilton  Hotels  Corporation?  A  That 
is  a  true  statement  in  that  letter. 

Q  Did  that  letter  fail  to  state  any  matter  having  to  do 
with  the  price  paid  for  that  stock?  A  No,  sir. 

273  Q  Was  it  intended  by  that  letter  to  induce  mi¬ 
nority  stockholders  to  surrender  their  stock  at  any 

so-called  fictitious  price?  A  It  was  a  pure,  straight  offer 
to  everybody;  the  same  price  that  was  paid  to  the  Dormers. 

Q  There  was  nothing  fictitious  about  the  letter  or  stated 
in  the  letter  at  all?  A  No ;  it  was  $13  cash,  net  per  share. 

Q  Mr.  Jones  calls  my  attention,  as  you  have  read 
Plaintiffs’  Exhibit  15,  about  the  offer  to  the  other  stock¬ 
holders,  that  it  was  to  remain  open  for  30  days.  Was 
that  offer  held  open  for  the  full  30  days?  A  It  wasn’t 


held  open  for  30  days,  but  for  another  30  days,  and  then 
later  we  accepted  some  that  didn’t  get  in  under  the  line, 
and  we  took  it  anyway,  and  that  is  a  matter  of  public 
knowledge  in  the  newspapers.  Everybody  was  on  notice. 

Q  lam  talking  about  this  exhibit  specifically.  A  Yes, 


Q  Prior  to  the  time  of  your  negotiations  with  Messrs. 
Stewart  and  Baxter  in  December  or  November,  or  whenever 
it  was,  in  1946,  did  you  ever  hear  of  any  talks  or  negotia¬ 
tions  or  offers,  or  alleged  offers  to  purchase  the  May¬ 
flower  Hotel  for  a  price  of  $7,500,000?  A  No,  sir. 
274  Q  Did  you  ever  hear  or  know  of  a  man  named 
Peter  Miller  of  Detroit,  Michigan?  A  I  don’t  know 
Mr.  Miller.  I  have  heard  of  him. 

Q  Did  you  at  any  time  prior  to  the  negotiations  which 
I  have  mentioned  hear  anything  about  any  such  alleged 
offer?  A  No;  I  never  did. 

Q  Did  you  ever  hear  of  any  conversation  by  Mr.  Kirke- 
by  with  Messrs.  Stewart  and  Baxter  in  Philadelphia,  prior 
to  the  time  you  negotiated  for  the  stock  in  Philadelphia  in 
June  of  ’46?  A  Yes,  sir.  When  I  started  talking  to 
Mr.  Baxter,  he  mentioned  that  they  had  had  some  con¬ 
versation  with  Mr.  Kirkeby,  and  that  Mr.  Kirkeby  had 
come  down  and  talked  to  them  about  it,  and  then  he  had 
gone  away,  and  they  never  had  heard  anything  further, 
and  he  never  had  made  a  definite  proposal 

Q  Mr.  Binns,  this  question  may  be  developed  later, 
but  has  any  compensation  ever  been  paid  to  the  officers, 
officers,  now,  of  the  Mayflower  Hotel  Corporation  since 
the  Hilton  Hotels  Corporation  became  the  majority  stock¬ 
holder?  A  No,  sir.  Their  compensation  ceased  at  that 
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279  Cross-Exammalion 
BY  MB.  BOTH: 

Q  Mr.  Binns,  I  just  have  two  or  three  more  questions 
that  I  would  like  to  ask  you.  You  were  questioned  yester¬ 
day  by  Mr.  Beach  on  what  I  call  the  refunding  or  re¬ 
financing  of  the  Mayflower  mortgage  by  notes  issued  in 
1946.  Do  you  recall  that?  Did  you  have  any  conversa¬ 
tion  with  Mr.  Folger  about  that  refinancing  prior  to  the 
time  that  it  took  place  ?  A  No. 

Q  Did  you  ever  have  any  conversations  with  him 
after  the  mortgage —  A  Never  had  any  conversations 
whatsoever  with  Mr.  Folger  and  did  not  know  about  the 
refunding  until  I  first  met  with  Mr.  Baxter. 

Q  That  is,  when  you  met  with  Mr.  Baxter  to  start 
negotiating  for  the  purchase  of  the  Donner  interest?  A 
Yes. 

BYTHECOUBT: 

280  Q  Did  you  or  Mr.  Hilton  or  anyone  else  con¬ 
nected  with  the  Hilton  interest  have  anything  to 

do  with  or  know  anything  about  that  refinancing?  A 
No,  sir. 

BY  MB.  BOTH: 

Q  Mr.  Binns,  while  you  were  a  director  of  the  May¬ 
flower,  the  stock  was  publicly  held,  was  it  not?  A  Yes. 

Q  Was  it  pretty  widely  distributed?  A  I  believe  so. 
Probably  700  or  800  stockholders. 

Q  And  did  the  Mayflower  issue  annual  reports  to  all 
of  those  stockholders?  A  Yes;  they  were  sent  out  regu¬ 
larly. 

Q  And  did  they  consist  of  operating  statements  and 
balance  sheets?  Did  they?  A  Yes.  They  showed  the 
position  of  the  company  at  the  end  of  the  year,  showing 
profit  and  loss  and  balance  sheets. 

Q  So  at  no  time  was  there  any  secret  about  what  the 
operations  of  Mayflower  were?  A  It  was  public  knowl¬ 
edge. 


Q  It  was  a  matter  of  public  knowledge?  A  Yes,  sir. 

•  •  •  • 

281  BY  MB.  ROTH: 

•  Q  Mr.  Binns,  did  you  have  in  your  possession, 
at  the  time  that  you  negotiated  the  stock  sale,  any  secret 
information  which  was  of  help  to  Mr.  Hilton? 

MB.  BEACH :  I  object  to  the  question,  Your  Honor. 
MB.  ROTH :  Just  a  minute,  I  am  not  quite  through. 
MR.  BEACH :  I  beg  your  pardon,  Mr.  Roth. 

BY  MR.  ROTH: 

Q  In  connection  with  these  negotiations  with  Messrs. 
Stewart  and  Baxter? 

MR.  BEACH:  I  object.  I  do  not  see  how  Mr.  Binns 
could  testify  what  secret  information  might  help  Mr. 
Hilton. 

THE  COURT :  What  counsel  wants  to  know  is  whether 
Mr.  Binns  and  representatives  of  this  estate  knew  any¬ 
thing  significant  that  Mr.  Hilton  did  not  know. 

MR.  ROTH :  That  is  right. 

THE  COURT :  That  is  what  he  wants  to  know,  if  that 
is  the  question.  Does  that  state  it? 

282  MB.  ROTH:  Yes,  sir.  I  think  you  probably 
put  it  better  than  I  did. 

MR.  BEACH :  Very  well ;  no  objection. 

THE  COURT:  Of  course,  it  is  not  necessary  to  com¬ 
pliment  the  Court. 

MR.  BEACH :  I  will  withdraw  my  objection. 

THE  WITNESS:  No,  sir;  I  had  no  information  that 
was  confidential  or  that  was  secret  or  that  I  gained  being 
a  director  that  I  would  not  have  had  as  a  stranger. 

MR.  ROTH :  I  think  that  is  all  I  have  of  Mr.  Binns. 
THE  COURT:  All  right. 

MR.  JONES :  No  questions 
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Redirect  Examination 

BY  MB.  BEACH  : 

•  •  •  • 

Q  I  ’believe  yon  testified,  in  response  to  Mr.  Roth’s 
question,  that  at  the  time  that  yon  were  negotiating  with 
Mr.  Stewart  and  Mr.  Baxter,  Mr.  Baxter  mentioned 

283  something  to  yon  about  Mr.  Kirkeby?  A  That  is 
right. 

Q  And  can  yon  recall,  Mr.  Binns,  in  what  stage  of  the 
negotiations  it  was  that  he  mentioned  that  to  yon?  A 
Well,  I  believe  that  was  early  in  the  negotiations.  It 
merely  was  a  matter  of  interest,  a  passing  remark  on  his 
part 

Q  What  did  he  tell  yon  about  Mr.  Kirkeby?  A  He 
said  that  Mr.  Kirkeby  had  come  down  to  see  them;  called 
them  up,  asked  them  if  they  would  be  interested.  They 
said  they  were  not  interested— I  am  giving  my  memory — 

Q  That  is  all  I  want  to  know.  A  Later  Mr.  Kirkeby 
came  down,  talked  about  the  property,  asked  them  about 
some  figures  and  one  thing  and  another,  and  he  said  he 
would  go  back  and  think  it  over  and  if  they  had  any  in¬ 
terest — he  had  any  interest,  they  would  hear  from  him. 
Mr.  Baxter  said  they  had  never  a  call  back  from  him,  or 
an  offer  of  any  kind. 

Q  And  in  that  conversation  that  you  had  with  Mr. 
Baxter,  did  he  mention  to  you  what  Mr.  Kirkeby  was  will¬ 
ing  to  pay  for  the  Donner  stock?  A  No,  sir. 

Q  And  it  was  just  a  general  discussion —  A  That  is 
correct 

Q  — that  Mr.  Kirkeby  was  interested  in  buying 

284  the  interest  of  the  Donners?  A  He  had  been,  yes, 
sir. 

Q  Did  he  tell  you  when  that  was,  sir?  A  Well,  I 
don’t  remember  when  he  said  it  was,  but  it  was  some¬ 
time  prior — oh,  three  or  four  months  before  our  conver¬ 
sation. 
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'  Q  Three  or  four  months  before  you — 

THE  COURT :  What  he  says  is  that  the  gentleman 
was  trying  to  inch  Mr.  Binns  up  as  close  as  he  could 
to  $15. 

BY  MR.  BEACH: 

Q  That  is  what  I  was  wondering.  I  was  wondering 
if  he  mentioned  any  price  of  Mr.  Kirkeby.  A  No,  I 
don’t  recall  any  price. 

Q  Do  you  remember  testifying  in  your  deposition  on 
December  2,  1949  here  in  Washington?  A  I  recall  that 
I  testified,  yes. 

Q  Was  this  question  asked  you  and  this  answer  given 
by  you,  and  I  am  referring  to  page  19 : 

*■ ‘Question:  I  believe  you  testified  as  to  the  Waldorf- 
Astoria.  In  your  negotiations  with  Mr.  Baxter  and  Mr. 
Stewart  relative  to  the  sale  of  this  controlling  stock, 
which  was  eventually  sold  for  $13  a  share,  was  there  any 
discussion  between  you  and  Mr.  Baxter  and  Mr.  Stewart 
of  any  contacts  that  you  had  with  Mr.  Arnold  Kirkeby 
or  the  Kirkeby  hotel  chain  ? ’  9 
285  MR.  JONES:  “That  they  had.” 

BY  MR.  BEACH: 

Q  “That  they  had  with  Mr.  Arnold  Kirkeby  or  the 
Kirkeby  Hotel  chain  V9 

.And  your  answer  to  that  question  was : 

“No.” 

Now,  what  has  refreshed  your  recollection  about  the  con¬ 
versation  that  you  had  with  Mr.  Baxter  about  the  Kirkeby 
offer?  A  I  can’t  answer  that  I  don’t  know  why  I  did 
not  remember  the  conversation.  It  was  a  casual  conver¬ 
sation.  It  was  a  part  of  our  trading. 

Q  Do  you  remember  the  question  being  put  to  you  in 
the  deposition?  A  Obviously. 

Q  And  that  is  your  answer,  “No”?  A  That  is  right 

Q  You  say  it  was  part  of  your  trading?  A  Yes. 

Q  In  other  words,  the  discussion  that  you  had  with 
Mr.  Baxter  with  reference  to  the  Kirkeby  offer  was  part 


of  trading  in  the  negotiations?  A  Well,  it  was  a  part 
of  the  conversations  which  one  naturally  goes  through  in 
discussing  the  sale — the  horse  trading  that  I  men- 

286  tioned  yesterday.  He  mentioned  somebody  else  was 
interested.  I  was  not  interested  in  what  somebody 

else  was  interested  in.  I  was  trying  to  buy  some  stock, 
and  he  mentioned  it,  and  I  don’t  know  why  I  forgot.  It 
was  a  casual  conversation. 

Q  You  mean  you  forgot  it  in  December  when  you 
testified?  A  Yes. 

Q  There  is  nothing  that  has  occurred  since  that  time 
that  has  refreshed  your  recollection  about  it?  A  Well, 
obviously  I  have  been  thinking  about  it,  and  I  just  remem¬ 
bered  it 

Q  Didn’t  you  read  this  deposition  carefully  yester¬ 
day?  A  Very  carefully— -no,  not  yesterday. 

Q  Weren’t  you  sitting  back  there  reading  it?  A  Yes, 
but  that  was  not  that  deposition;  that  was  Mr.  Hilton’s 
deposition. 

Q  When  did  you  last  read  your  deposition?  A  Oh, 
four  or  five  days  after  the  trial — after  the  deposition  was 
taken. 

Q  So  you  read  this  and  saw  this  answer?  A  I  ob¬ 
viously  did. 

Q  There  has  been  no  effort  on  your  part  to  correct 
that?  That  actually  occurred?  A  Well,  I  did  not  thir>k 
that  was  material. 

Q  Did  they  disclose  any  price  that  was  ever 

287  suggested  by  Mr.  Kirkeby  before  the  formal  notice 
went  out  of  December  18,  1946?  A  Not  to  my 

knowledge. 

•  •  •  • 

John  Stewart, 

was  called  as  a  witness  and,  being  first  duly  sworn,  was 
examined  and  testified  as  follows : 
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Direct  Examination 

•  '  •  •  •  . 

Q  Were  you  affiliated  with  the  Donner  Corporation? 
A  I  was. 

288  Q  Could  you  give  us  the  history  of  your  affilia¬ 
tion  with  the  Donner  Corporation,  when  you  started 

with  them,  up  to  the  time  you  terminated  your  service 
with  them?  A  I  started  with  them  either  the  1st  or  the 
3rd  of  October,  1940,  as  president.  The  corporation  was 
formed  in  September.  I  served  as  president  and  as  di¬ 
rector  from  the  inception  of  the  corporation  until  I  re¬ 
signed  on  October  21,  to  have  my  resignation  effective 
December  31, 1949. 

Q  1949.  Did  Mr.  C.  Kenneth  Baxter  also  hold  office 
in  Donner  in  the  period  1940  to  1949?  A  Vice  president 
and  treasurer  most  of  the  time  except  when  he  was  in 
the  Service,  when,  due  to  the  fact  that  we  had  to  have 
certain  signatures,  he  relinquished  the  office  of  treasurer 
and  some  other  man  filled  it 

Q  And  what  position  did  Harold  R.  Baxter  hold  with 
the  company?  A  He  held  the  office  of  vice  president 
and  secretary,  and  at  times  he  was  vice  president  and 
treasurer;  but  he  was  not  in  the  corporation  when  it  was 
founded.  He  came  in  in  November,  1942,  when  I  recom¬ 
mended  him,  his  brother  having  gone  into  the  Army  in 
July. 

Q  And  he  has  been  with  them  ever  since?  A  Ever 
since. 

Q  Could  you  tell  us  just  what  is  the  business  of 

289  the  Donner  Corporation,  what  it  does?  A  Well, 
we  are  registered  with  the  SEC  as  investment  coun¬ 
sel.  We  have  received  an  exemption  due  to  the  fact  that 
the  SEC — as  explained  to  them,  the  Donner  Corporation — 
by  Donner  Corporation  I  mean  Donner  Estates,  Inc.,  which 
it  was  in  the  beginning — handles  really  only  one  account; 
in  other  words,  only  the  accounts  which  were  originated 
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by  Mr.  William  H.  Donner  or  members  of  his  family  or 
charitable  organizations  that  that  family  originated  and 
controlled. 

The  only  other  business  it  did  was  I  handled  some  of 
my  family’s  affairs,  as  did  the  Baxters.  We  were  never 
allowed  to  give  any  advice  whatsoever  to  anyone  else,  and 
we  religiously  stayed  within  bounds. 

Q  Did  the  Donner  Corporation  have  complete  control 
or  the  say-so  of  what  should  be  done  with  the  different 
assets  contained  in  the  Donner  trusts?  A  That  is 
right.  There  were  certain  trusts  that  we  had  to  receive, 
signatures  of  various  members  of  the  family,  that  was 
sort  of  a  perfunctory  thing,  that  they  never  knew  what 
they  were  signing  and  they  never  asked. 

290  Q  Did  you  have  an  interest  in  the  William  Penn 
Hotel?  A  Yes,  we  did. 

Q  A  substantial  interest?  A  Yes. 

Q  Could  you  tell  me  how  much  stock  the  Donner  trusts 
held  in  the  Mayflower  Corporation  in  the  year  1946?  A 
The  amount  we  sold,  which  was  194^525  shares. 

Q  Approximately  49  per  cent?  49-plus  per  cent?  A 
It  was  just  under  50  per  cent;  about  500  shares  under  50 
percent. 

Q  Did  the  Donner  trust  own  that  same  amount  of 
stock  in  the  year  1945?  A  I  think  so.  I  don’t  think 
there  were  any  changes  in  the  investments  of  the  May¬ 
flower  in  the  last  two  years. 

Q  What  about  the  year  1944?  A  There  may  have 
been  some  very  small  changes. 

Q  And  in  1943?  A  The  same. 

Q  In  1942?  A  In  1942  there  may  have  been  some 
purchases,  but  the  bulk  of  the  purchases  were  made  during 
the  ’SOs  and  in  1940  and  1941. 

Q  I  see.  Would  it  be  a  fair  statement  to  say  that 
from  the  time  that  you  took  office  with  the  Donner 

291  Corporation  the  holdings  of  the  Donner  in  May¬ 
flower  were  pretty  much  the  same  from  that  period 
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to  the  time  it  was  sold?  A  That  is  basically  it.  In 
other  words,  I  do  not  think  in  the  last  four  years  there 
was  a  change  of  5,000  shares — that  is,  the  last  fonr  years 
of  our  ownership. 

Q  Yes,  I  understand.  We  are  talking  about  the  period 
from  December  19,  1946  back.  A  Yes.  ; 

Q  When  did  you  become  a  director  of  the  Mayflower 
Hotel?  A  I  took  the  place  of  Mr.  Stanton  Peele,  who 
I  think  died  in  the  summer  of  1941,  and  I  believe  I  went 
on  at  the  November  meeting  in  1941. 

Q  Were  you  also  a  member  of  the  executive  committee? 

A  Not  immediately. 

Q  When  did  you  become  a  member  of  the  executive 
committee?  A  I  should  judge  I  became  a  member,  about  ^ 
a  year,  a  year  and  a  half,  later.  I  don’t  remember  the 
date. 

Q  Just  approximately.  A  Yes. 

•Q  You  say  about  1942  or  1943?  A  Well,  I  would  say 
by  1943. 

Q  And  did  you  remain  a  member  of  the  executive 
292  committee  until  December  19,  1946?  A  I  think  I 
did.  I  am  not  sure  on  that.  The  records  will  show  it 

Q  Of  course,  Mr.  C.  Kenneth  Baxter  was  also  a  mem¬ 
ber  of  the  executive  committee?  A  That  is  right. 

Q  And  Mr.  Harold  Baxter  was  also  a  director  of  the 
Mayflower?  A  That  is  right. 

Q  So  all  the  officers  of  the  Donner  Corporation  were 
officers  of  Mayflower;  is  that  correct?  A  That  is  correct 

Q  Now,  Mr.  Raymond  McGrath  was  also  a  director 
of  the  Mayflower.  At  whose  suggestion  did  he  become 
a  member  of  the  Mayflower  board?  A  Mr.  Baxter’s 
suggestion;  Mr.  Kenneth  Baxter’s  suggestion. 

Q  Would  this  be  a  fair  statement  to  make,  Mr. 
Stewart:  That,  in  view  of  the  stockholdings  of  the 
Donner  Corporation  in  the  period  1942  to  1946,  no  di¬ 
rector  could  be  elected  to  the  board  of  Mayflower  if  that 
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director  was  dissatisfactory  to  the  Donner  Corporation? 
Is  that  correct?  Would  that  be  a  fair  statement  to  make? 
A  I  don’t  know  that  that  is  a  fair  statement,  because  I 
don’t  think  we  ever  exerted  our  stock  power  to  that  ex¬ 
tent 

Q  But  there  is  no  cumulative  voting  in  May- 

293  flower;  is  that  correct?  A  No,  I  do  not  think 
there  is.  It  is  a  Delaware  corporation.  I  do  not 

think  Delaware  allows  cumulative  voting. 

THE  COURT:  I  thought  they  allowed  everything. 
MR.  BEACH :  That  is  what  I  was  going  to  say. 

MR.  DICK:  If  you  do  not  provide  it,  there  is  no  cumu¬ 
lative  voting;  if  you  do,  there  is. 

THE  WITNESS:  Well,  then,  we  did  not  have  any. 

BY  MR.  DICK: 

Q  Did  you  take  an  active  interest  in  the  affairs  of 
the  Mayflower?  Did  you  actively  participate  in  the  man¬ 
agement?  A  I  very  much  so  did.  I  enjoyed  it  and  gave 
it  a  great  deal  of  time. 

Q  Who  was  the  manager  of  the  Mayflower  while  you 
were  on  the  board?  A  Mr.  C.  J.  Mack. 

Q  Could  you  give  us  your  opinion  of  Mr.  Mack’s  capa¬ 
bilities?  A  Top  flight  manager. 

Q  What  would  you  say  about  the  management  of  the 
Mayflower  while  you  were  a  member  of  the  board?  A  I 
should  say  it  was  good. 

294  Q  You  thought  it  was  efficiently  managed?  A 
Efficiently  managed;  well  managed.  I  think  it  was 

being  operated  in  a  very  trying  period,  when  certainly 
Washington  was  overrun  with  people  coming  to  it,  treat¬ 
ing  the  property  in  a  way  that  no  hotel  would  stand  for 
today,  and  it  was  beautifully  managed. 

Q  And  it  ,  was  operating  at  a  profit  during  that  period, 
while  you  were  a  member  of  the  board?  A  It  was  oper¬ 
ating  at  a  profit,  with  very  high  operating  costs. 

Q  Were  there  any  dividends  declared  during  that  pe¬ 
riod,  while  you  were  a  member  of  the  board?  A  No. 
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Q  No  dividends  declared.  In  yonr  opinion,  while  yon 
were  on  the  board,  was  there  any  need  for  the  affiliation 
or  management  of  the  hotel  by  any  hotel  chain?  A  No. 

Q  What  wonld  be  the  reason  for  that  opinion?  A  I 
think  the  management  was  operating  properly  and  we  saw 
no  reason  that  we  wanted  to  change  it  dnring  the  war.  It 
was  a  bad  time  to  change  anything  of  that  character. 
Ton  never  knew  what  was  going  to  happen  next.  We  had 
good  Washington  directors;  they  were  of  great  aid;  Bax¬ 
ters  and  I  thought  we  could  help;  and  we  saw  no  purpose 
in  bringing  someone  in  the  middle  of  the  maelstrom  of 
Washington  to  maybe  upset  things. 

295  Q  In  fact,  you  felt  that  a  hotel  chain  would 
not  bring  any  benefit  to  the  Mayflower?  Is  that 

about  right?  A  That  is  right,  yes. 

Q  Was  that  your  conviction  as  of  December  19,  1946? 
A  It  was  my  conviction  as  long  as  we  owned  it  After 
we  sold  it,  I  was  not  interested. 

Q  You  still  had  that  same  opinion  as  of  December  19, 
1946,  that  there  was  no  need  for  chain  affiliation?  A  If 
I  had  felt  otherwise  I  would  have  taken  active  steps  to 
have  brought  a  chain  in  and  paid  a  fee  to  manage  it;  but 
we  did  not  feel  there  was  any  need  for  it,  nor  did  we  wish 
to  pay  such  a  fee. 

Q  These  are  Plaintiffs  ’  Exhibits  8  and  9.  Do  you  re¬ 
call  the  offer  or  the  inquiry  of  the  American  Hotels 
Corporation,  or  Mr.  Hockenbury,  in  1942,  inquiring  about 
the  possibility  of  the  Mayflower  Hotel  becoming  affiliated 
with  the  American  system?  A  In  1942? 

Q  Yes.  That  was  July  9,  1942.  A  I  was  on  the 
board  at  that  time,  but  I  do  not  remember  it. 

Q  In  your  deposition  you  did  testify  you  had  some 
recollection  of  it  and  that  it  was  turned  down.  A  I  may 
have — it  may  have  come  before — 

296  Q  Let  me  just  read  it  A  If  you  will. 

Q  In  Mr.  Stewart’s  deposition  of  December  1, 
1949,  at  page  12,  he  was  asked  the  question : 
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“Well,  do  you  recall  any  offer  of  affiliation  or  manage¬ 
ment  or  association  with  the  American  Hotels  Corpora¬ 
tion  in  July,  1942? 

“Answer:  I  think  there  was  a  suggestion  that  they 
would  like  to  manage  the  hotel.  The  board  decided  that 
we  did  not  wish  to  be  managed  by  the  American  Hotels 
Association.”  A  I  remember  the  name,  but  I  do  not  re¬ 
member  the  details  of  it 

•  •  •  • 

297  Q  Mr.  Stewart,  did  the  Donner  Corporation  get 
many  inquiries  or  calls  from  people  with  respect 

to  the  purchase,  of  the  Donner  interest  in  the  Mayflower 
Hotel?  A  "We  certainly  did. 

•  •  •  • 

Q  Mr.  Stewart,  I  have  shown  you  Plaintiff’s 

298  Exhibits  Nos.  32,  33,  and  34.  Are  you  familiar 
with  these  letters  that  I  just  showed  you?  A  They 

are  my  letters,  I  think, 

MR.  DICK:  I  would  like  to  read  into  the  record 
Plaintiffs’  Exhibit  32.  It  is  a  letter  from  the  Sheraton 
Corporation,  signed  “Ernest  Henderson,”  addressed  to: 
“Mr.  W.  W.  Hoblitzell 
50  Congress  Street 
Boston,  Massachusetts 
“Dear  Mr.  Hoblitzell : 

“We  would  be  very  much  interested  in  knowing  whether 
it  might  be  possible  to  purchase  the  Hotel  Mayflower  in 
Washington,  D.  C.  If  the  owners  are  interested  in  talk¬ 
ing,  confidentially  of  course,  about  disposition  of  their 
interests  .in  this  property,  we  could  let  you  know  very 
promptly  the  extent  of  our  interest  if  you  could  give  us 
an  indication  of  the  price  that  would  be  asked.  ” 

The  letter  is  dated  May  9, 1946. 

MR.  JONES :  Who  is  that  from? 

MR.  DICK :  From  the  president  of  the  Sheraton 
Hotel,  Mr.  Ernest  Henderson. 
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•  •  •  * 

299  MB.  DICK:  I  would  like  now  to  read  into  the 
record  Plaintiffs’  Exhibit  No.  33.  This  is  a  letter 

from  Mr.  Stewart,  as  president  of  Donner  Estates,  Inc., 
dated  August  15, 1946,  to : 

“Mr.  B.  L.  Boston 
1724  Spruce  Street 
Philadelphia,  Pa. 

‘ 1 Dear  Sir: 

“Confirming  my  oral  statement  to  you  of  this  morning, 
I  am  hereby  notifying  you  that  neither  the  securities  of 
the  Mayflower  Hotel  Corporation  nor  the  Mayflower  Hotel 
is  being  offered  for  sale,  and  that  you  are  under  no  cir¬ 
cumstances  authorized  to  offer  these  securities  or -the 
hotel  on  our  behalf. ” 

That  letter  is  dated  August  15, 1946. 

BY  MB.  DICK: 

Q  Now,  Mr.  Stewart,  could  you  explain  the  circum- 
'  stances  and  what  action  was  taken  because  of  these  two 
letters?  A  Mr.  Boston  came  in  to  see  me — I  had 

300  never  seen  him  or  heard  of  him  before — recom¬ 
mended  by  a  man  that  I  knew  in  the  securities 

business,  who  said  that  he  held  no  brief  for  him,  but 
would  I  please  see  him. 

He  said  that  he  had  a  very  active  possible  purchaser  for 
our  securities  of  the  Mayflower.  I  told  him  we  were  not 
interested. 

He  said,  “Well,  if  I  get  a  letter  from  a  responsible 
buyer,  will  you  listen  to  that? 

I  said,  “You  can  bring  it  in,  but  we  are  not  inter¬ 
ested.*  * 

He  got  this  letter  from  Sheraton  to  Nordblom,  because 
Nordblom  were  the  brokers,  I  had  been  told — I  don’t  know, 
but  I  had  been  told  that  they  were  the  brokers  who  acted 
for  Sheraton  in  all  of  their  hotel  purchases.  So  Nordblom, 
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or  whoever  their  representative  was,  I  have  forgotten 
now,  and  Boston,  came  in  and  saw  ns. 

They  did  not  have  an  active  interest;  they  simply  were 
on  a  fishing  expedition,  and  we  soon  fonnd  it  out,  in  a 
very  few  minntes. 

They  left,  and  in  order  to  protect  the  Donner  office, 
and  possibly  the  Mayflower,  I  wrote  that  letter  to  Boston, 
telling  him  that  the  deal  was  off  and  to  cut  ont  any  pos¬ 
sibility  that  if  any  deal  would  come  up  in  the  future  that 
he  would  be  entitled  to  a  commission,  because  we  had 
learned  from  one  of  our  very  good  friends  in  Pittsburgh 
that  his  company  out  there  had  been  hooked  for 
301  $200,000  by  a  man  who  claimed  a  commission  and 

had  done  absolutely  nothing,  and  we  did  not  want 
anything  of  that  sort  to  happen. 

The  possibility  of  such  a  thing  as  that  happening  to 
the  Mayflower  was  frequently  discussed  at  directors’  meet¬ 
ings  here  in  Washington  and  informally  with  directors. 

Q  Now,  this  letter  to  Boston  was  dated  August  15. 
Are  you  saying  that  the  reason  you  told  him  the  securi¬ 
ties  of  the  Mayflower  Hotel  Corporation  or  the  Mayflower 
Hotel  were  being  offered  for  sale  was — 

MB.  JONES :  Was  not  being  offered  for  sale. 

MB.  DICK:  — was  not  being  offered  for  sale  was  be¬ 
cause  you  were  afraid  of  getting  involved  in  any  fight 
or  any  claim  for  commission? 

THE  WITNESS:  No;  we  were  not  interested  in  the 
proposition  that  he  had  brought  in  to  us,  and  therefore 
we  were  shutting  it  off  completely,  because  they  were  not 
interested  in  buying.  They  wanted  to  get  an  option  and 
then  try  to  put  a  deal  over  somewhere. 

BY  MB.  DICK: 

Q  At  that  time  were  you  considering  the  possibility  of 
selling  the  Donner  interests  in  the  Mayflower?  A  No; 
definitely  not. 

Q  I  would  like  to  read  Plaintiffs7  Exhibit  No.  34  into 
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the  record.  It  is  a  letter  signed  by  Mr.  Stewart  to  Mr. 
J.  Clifford  Folger,  dated  April  4, 1944 : 

302  *  ‘  Mr.  J.  Clifford  Folger 
American  Security  Building 

Washington,  D.  C. 

“Dear  Cliff: 

“The  enclosed  came  in  to  me  this  morning.  These 
people  certainly  are  persistent,  as  I  get  one  on  the  aver¬ 
age  of  about  every  two  months. 

“How  is  your  friend  Bob  Meyer? 

“Best  regards, 

“Sincerely  yours, 

“Jack.” 

Now,  what  was  that  enclosed? 

A  It  was  probably  something  from  some  broker  want¬ 
ing  to  know  whether  we  would  not  let  him  offer  the  May¬ 
flower,  but  I  don’t  know  who  it  was. 

Q  And  when  you  said,  “These  people  certainly  are 
persistent,  as  I  get  one  on  the  average  of  about  every 
two  months,”  you  are  talking  about  people  inquiring 
about  the  possibility  of  buying  the  Donner  interests?  A 
That  is  right. 

•  •  •  • 

303  Q  Mr.  Stewart,  I  have  just  shown  you  Plaintiffs’ 
Exhibits  35,  36,  37,  and  38,  which  are  correspond¬ 
ence  between  Mr.  Guy  Whiteford  and  Mr.  C.  Kenneth 
Baxter,  with  respect  to  an  inquiry  about  the  availability 
of  the  sale  of  the  Donner  interest  in  the  Mayflower.  Are 
you  familiar  with  the  transaction  covered  by  these  let¬ 
ters?  I  mean,  with  the  inquiry.  A  Only  second-hand. 
Mr.  Baxter  told  me — I  have  never  seen  those  letters.  Mr. 
Baxter  told  me  he  had  received  an  inquiry  from  a  Wash¬ 
ington  broker  wanting  to  know  whether  we  would  not 
let  him  offer  our  securities  and  that  he  had  given  him 
the  usual  answer,  no. 

MB.  DICK:  I  would  like  to  read  these  exhibits  into 
the  record. 
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Exhibit  35  is  a  letter  signed  by  Mr.  Guy  Whiteford, 
addressed  to: 

‘  *  Mr.  C.  Kenneth  Baxter 
Bonner  Estates,  Inc. 

Lincoln-Liberty  Building 
Philadelphia  7,  Pennsylvania 
“Dear  Mr.  Baxter : 

“Relative  to  Mr.  Dormer’s  holdings  in  the  Mayflower, 
has  there  been  any  change  in  your  position  as  to  the  ad¬ 
visability  of  disposing  of  your  holdings  in  the 

304  hotel?  If  so,  what  would  be  your  thoughts  in  the 
matter?  • 

“Would  you  be  interested  in  making  a  purchase  of  any 
other  real  estate  in  the  District,  if  you  do  not  want  to 
sell  anything  in  the  Mayflower?  I  think  you  will  agree 
with  me  that  real  estate  looks  like  the  best  investment  with 
inflation  here  but,  of  course,  it  may  not  be  applicable  to 
your  situation. 

“If  you  have  any  thoughts  about  the  matter  that  would 
be  mutually  helpful,  I  will  be  very  glad  to  attempt  to 
serve  you.  I  am  well  known  to  such  men  as  the  Hon. 
William  A.  Julian,  Treasurer  of  the  United  States;  Henry 
B.  Spencer,  President  of  the  Fruit  Growers  Express, 
and  some  of  the  largest  and  most  responsible  operators 
here. 

i  *  May  I  hear  from  you  ? 

“Very  truly  yours, 

“Guy  Whiteford.” 

Plaintiffs  ’  Exhibit  36,  dated  April  26,  1946,  a  letter 
from  Guy  Whiteford  to : 

“Mr.  C.  Kenneth  Baxter 
Lincoln-Liberty  Building 
Philadelphia  7,  Pennsylvania 
“Dear  Mr.  Baxter : 

“Some  days  ago  I  wrote  you  relative  to  Mr.  Donner’s 
*  holdings.  I  presume  you  were  out  of  the  city. 

305  “Naturally,  I  do  not  believe  my  prospective  pur¬ 
chaser  would  be  interested  unless  Mr.  Donner’s  in- 
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terests  could  be  acquired,  which  is  larger  than  the  other 
outstanding  interests.  Kindly  advise  if  you  feel  this 
will  be  of  interest  to  you. 

“I  will  be  glad  to  discuss  it  at  your  convenience. 

“Very  truly  yours, . 

‘ ‘  ( Signed)  Guy  Whitef  ord.  *  ’ 

Plaintiffs’  Exhibit  37,  a  letter  dated  May  1,  1946,  sent 
to: 

“Mr.  Guy  Whitef  ord 
McKeever  &  Whitef  ord 
1616  K  Street,  Northwest 
Washington  6,  D.  C. 

‘‘Dear  Mr.  Whiteford : 

“In  reply  to  your  letter  of  April  26th,  I  suggest  that 
you  submit  in  writing  any  propositions  you  have  regard¬ 
ing  the  Mayflower  Hotel  to  the  president  of  the  corpora¬ 
tion,  Mr.  J.  Clifford  Folger. 

“Very  truly  yours, 

“C.  Kenneth  Baxter.” 

Plaintiffs’  Exhibit  38  is  a  letter  from  Mr.  Guy  White- 
ford  to  Mr.  C.  Kenneth  Baxter,  dated  May  17, 1946: 

“Mr.  C.  Kenneth  Baxter 

Lincoln-Liberty  Building 
306  Philadelphia  7,  Pennsylvania 
“Dear  Mr.  Baxter : 

“Mr.  Folger,  whom  I  have  known  a  number  of  years 
and  who  is  closely  associated  with  my  brother  in  a 
friendly  way,  discussed  the  Mayflower  with  me  but  he 
frankly  stated  it  was  one  of  those  things  when  so  many 
people  owned  it  and  nobody  has  authority  to  name  any 
price.  I  think  in  a  general  way  he  agrees  that  it  might 
be  a  good  time  to  liquidate,  although  I  am  not  quoting 
him — I  only  gained  that  impression. 

“Naturally,  when  there  are  so  many  people  involved, 
someone  has  to  act  for  them  and  no  one  feels  like  faking 
the  responsibility.  The  Donner  holdings  are  so  much 
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greater  than  any  other,  that  it  would  seem  useless  to  try 
to  make  a  deal  unless  the  attitude  of  you  gentlemen  was 
favorable,  provided  some  kind  of  a  deal  can  be  worked 
out  that  would  seem  to  be  to  your  advantage.  Naturally, 
unless  it  is  to  your  advantage  to  sell,  you  are  not  going 
to  do  it. 

“Of  course,  you  know  the  history  of  the  Mayflower  and 
other  Washington  hotels  even  better  than  I  do.  I  have 
been  here  many  years  and  over  a  35-year  period  that 
I  have  observed  real  estate,  office  buildings  and  hotels 
have  never  been  very  profitable.  Today,  conditions 
307  are  different  When  we  will  return  to  the  old  era, 
no  one  can  say.  It  is  my  feeling  that  Washington 
is  still  backward  in  hotels  and  office  buildings  and  even¬ 
tually  when  people  have  to  go  back  to  work  and  they 
start  manufacturing  material  on  a  competitive  basis,  we 
will  have  modern  hotels  that  will  make  these  hotels  second 
rate.  I  think  it  will  be  impossible  in  five  years  to  rent 
hotel  and  office  space  that  are  not  completely  air-condi¬ 
tioned  and  with  other  modem  fixtures. 

“Of  course,  it  is  not  easy  for  large  holdings,  as  yours, 
to  know  where  to  place  the  funds.  The  rate  of  return  is 
considerably  lower  due  to  the  competition  of  the  Gov¬ 
ernment  using  taxpayers’  money  to  compete  with  pri¬ 
vate  business.  Insurance  companies  have  many  funds  and 
they  are  securing  amended  state  charters  where  they  can 

purchase  property.  All  of  which  tends  to  lower  the 
,  * 

interest  rate  to  investors.  I  deal  only  in  large  prop¬ 
erties  and  talk  to  those  who  seem  to  know  business 
trends.  I  find  that  many  of  the  richer  estates  and  busi¬ 
ness  people  feel  there  is  still  a  good  cheap  investment 
in  Western  farm  ground,  and  the  speculative  possibilities 
of  natural  resources  also  seem  to  appeal  to  them. 

“I  am,  therefore,  wondering  if  you  will  give  me  an  ex¬ 
pression  as  to  whether  you  will  be  willing  to  sell. 
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something  to  be  worked  out  along  your  ideas,  of 

308  course. 

“Very  truly  yours, 

“Guy  Whiteford.” 

•  •  •  • 

Q  Now,  did  you  answer  Mr.  Guy  Whiteford  and  just 
give  him  the  idea  that  it  was  not  up  for  sale?  A  I  don’t 
know  what  Mr.  Baxter  did.  I  did  hot  answer  him.  But 
to  me  that  is  nothing  more  than  a  good  real  estate  broker 
trying  to  work  up  a  deal.  He  has  no  proposition.  He 
wants  to  know  whether  he  can’t  do  something  that  will 
fit  what  we  would  like  to  have  him  do.  We  never  heard 
of  it  We  did  not  deal  that  way  in  our  office. 

Q  Mr.  Stewart,  you  were  present  at  the  taking  of 
the  deposition  of  Mr.  Arnold  Kirkeby  in  New  York  on 
December  16;  is  that  correct?  A  That  is  right 

Q  In  his  deposition  Mr.  Kirkeby  stated  that  he  had 
made  a  tentative  offer  in  person  to  you  and  Mr.  C.  Ken¬ 
neth  Baxter  in  the  latter  half  of  June,  1946  for  the  Donner 
stock  at  a  point  or  two  above  the  market,  or  at  a  price 
of  about  18.  Is  that  your  understanding  of  what  took 
place  at  this  conference  between  Kirkeby,  yourself,  and 
Mr.  Baxter?  A  I  do  not  think  Mr.  Kirkeby  ever  made 
us  an  offer  in  which  he  mentioned  a  price. 

TELE  COURT:  He  said  he  never  made  a  firm 

309  offer  in  his  deposition. 

THE  WITNESS :  Yes ;  that  is  correct. 

MB.  DICK:  I  did  not  say  a  firm  offer;  I  said  a  tenta¬ 
tive  offer.  I  used  Mr.  Kirkeby  *s  language  exactly. 

THE  WITNESS:  He  mentioned  a  price  of  17%  that 
he  might  be  able  to  pay  if  he  could  arrange  the  financing; 
that  he  had  just  bought  the  Warrick,  which  we  knew; 
that  any  deal  of  the  character  of  buying  the  Mayflower 
he  would  have,  to  arrange  financing.  He  was  very  dis¬ 
appointed  that  we  had  a  small  so-called  bond  issue  and 
a  large  stock.  He  would  have  liked  a  large  bond  and  a 
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small,  stock,  which  would  have  taken  a  small  amount  of 
money. 

He  also  wanted  to  make  a  complete  survey  of  the  hotel, 
without  having  any  firm  bid  of  any  character.  To  that 
we  pointblankly  refused.  We  could  not  allow  anyone  to 
come  down  here  and  make  a  complete  survey  of  the  hotel. 
This  was  not  our  personal  property,  this  was  a  public 
corporation,  and  we  could  have  never  given  permission 
ourselves,  and  we  would  not  even  recommend  it,  because 
to  have  done  that — Kirkeby  is  a  well-known  man.  He 
had  but  to  walk  in  the  Mayflower  and  Mr.  Mack  and  every 
other  assistant  manager  knew  him,  and  if  he  was  going  to 
spend  a  week  there  making  a  survey,  we  would  not  have  any 
management  at  the  end  of  that  week. 

BY  ME.  DICK: 

310  Q  But  you  gave  Mr.  Kirkeby  certain  state- 
-  ments  ?  You  went  over  certain  statements  of  the 
Mayflower  with  him!  A  Annual  statements  that  were 
public  knowledge. 

Q  The  statements  also  showed  that  there  was  a  $1,700,- 
000  mortgage  on  the  property,  did  they  nott  A  I  think 
it  was  just  a  little  more  than  that.  I  think  when  we  re¬ 
financed  we  cut  it  down  some  few  odd  thousand. 

Q  It  was  at  least  one  million  seven,  approximately,  I 
mean.  A  It  was  that  at  a  minimum,  and  probably  more. 

Q  It  was  a  little  more  than  one  million  seven.  But 
after  your  discussions  Mr.  Kirkeby  was  still  interested 
at  that  price  ?  I  mean  during  the  discussions.  The  fact 
that  there  were  little  bonds  and  mostly  stock  did  not 
deter  him?  I  mean,  he  was  still  interested  in  buying?  A 
He  was  talking.  It  lasted  for  an  hour  and  a  half,  an 
hour  and  three-quarters.  He  is  a  very  slow  talker.  I 
never  talked  to  any  man  who  talked  slower.  But  it  lasted 
a  long  time. 

Q  Of  course,  when  you  and  Mr.  Baxter  first  spoke  to 
Mr.  Binns  in  the  Hilton  negotiation,  you  were  still  just 
talking  until  December  10th?  A  I  did  not  start  that 


345 


Q  But  there  were  talks  going  on,  the  same  type 

311  of  talks!  A  Oh,  yes.  When  Mr.  Kirkeby  left,  it 
was  left  that  he  would  contact  ns  if  he  wished  to 

carry  on  further. 

Q  But  you  would  not  expect  him  to  come  in  with  a 
certified  check  and  a  firm  offer  the  first  day!  A  No; 
no,  I  would  not. 

Q  Mr.  Binns  did  not  do  that,  either!  A  No. 

Q  With  respect  to  that  survey,  you  recall  that  Mr. 
Kirkeby  testified  that,  about  making  a  survey,  he  was  not 
interested  in  making  a  survey  unless  you  were  interested 
in  selling  the  property;  isn’t  that  right!  I  mean,  he 
did  not  just  want  to  go  down  there  and  make  a  survey 
before  he  talked  to  you  again!  A  Well,  he  certainly 
wanted  to  make  a  survey,  and  the  figure — it  was  not  a 
bid;  it  was  a  figure  that  he  mentioned.  It  was  17%.  My 
memory  tells  me  that  the  market  was  around  18  to  18% 
at  that  time.  We  were  not  interested  in  selling  under 
the  market  at  that  time. 

Q  Mr.  Kirkeby  specifically  said  a  point  or  two  above 
the  market.  A  Well,  he  may  have  said  it,  but  his  figure 
that  he  mentioned  was  17%,  and  I  think  the  market  was 
18  to  a  half  or  thereabouts,  which  can  easily  be  proved. 
I  have  never  looked  it  up. 

Q  So  after  your  first  meeting,  as  you  left  it,  if 

312  Mr.  Kirkeby  wished  to  call  again  and  renew  his 
offer  or  make  a  tentative  offer,  you  would  be  glad 

to  talk  to  him  again;  is  that  so!  A  Very  much  so. 

Q  Now,  in  Mr.  Kirkeby ’s  deposition  of  December  9, 
Mr.  Kirkeby  testified — page  10 — in  answer  to  a  question 
asked,  which  was : 

“Did  you  ever  get  in  touch  with  them  again  or  attempt 
to  get  in  touch  with  them  again” — 

MB. JONES:  Page, please! 

MB.  DICK:  That  is  page  9  of  Mr.  Kirkeby ’s  deposi¬ 
tion,  the  very  bottom  of  the  page : 


“Answer:  Yes,  I  hadn’t  heard  from  them,  and  I  would 
say,  roughly,  a  month  or  six  weeks  later  I  put  in  a  tele¬ 
phone  call  to  the  Philadelphia  office  and  asked  for  either 
Mr.  Stewart  or  Mr.  Baxter.  Mr.  Stewart  answered  the 
call  I  told  them  I  wanted  him  to  know  I  was  still  inter¬ 
ested  in  the  purchase  of  that  stock  and  was  wondering 
whether  or  not  they  were  in  a  mood  at  that  time  to  con¬ 
sider  my  tentative  offer.  Mr.  Stewart  replied  that  his 
associate,  Mr.  Baxter,  was  out  of  the  country  on  his 
honeymoon;  that  he  would  discuss  the  matter  with  him 
again  upon  his  return  and  let  me  know.  I  never  heard 
from  hirn  after  that  telephone  conversation,  nor  have  I 
had  any  further  discussions  with  him  since.” 

313  BY  MR.  DICK: 

Q  Now,  roughly  six  weeks  from  the  latter  part 
of  June  would  put  that  sometime  in  the  first  two  weeks 
of  August  or  the  middle  part  of  August  Was  Mr.  Baxter 
newly  married  and  on  his  honeymoon  at  that  time?  A 
He  was. 

Q  And  he  was  not  in  the  office  that  first  part  of  Au¬ 
gust  ?  A  He  was  out  of  the  country. 

Q  He  was  out  of  the  country,  just  as  Mr.  Kirkebv 
says. 

Did  you  ever  mention  Mr.  Kirkeby’s  offer  to  any  mem¬ 
bers  of  the  board  of  directors  of  lie  Mayflower?  A  I 
may  have  in  casual  conversation,  but  I  never  did  officially. 

Q  Did  you  mention  it  to  any  of  the  stockholders,  the 
minority  stockholders,  other  than  the  Donner  interests? 
A  No,  I  never  talked  to  any  stockholders. 

Q  Did  you  mention  it  to  Mr.  Binns?  A  No;  I  never 
saw  Mr.  Binns  at  that  time. 

Q  Did  you  mention  it  to  Mr.  Binns  at  any  time?  A 
No. 

Q  As  far  as  you  know —  A  As  far  as  I  know,  I 
never  saw  Mr.  Binns  from  sometime  early  probably 
in  1945,  when  he  came  back  from  overseas,  until 

314  the  time  he  walked  into  my  office  and  we  had  the 
final  negotiations. 
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Q  During  those  negotiations  did  yon  mention  that 
Kirkeby  offer?  A  The  only  negotiations  I  had  was  the 
final  arriving  at  the  price,  due  to  the  fact  that  Mr.  Baxter 
was  sick  and  could  not  come  into  the  office. 

Q  "What  date  was  that?  A  10th  of  December,  1946. 

Q  The  first  time  yon  had  anything  to  do  with  the  nego¬ 
tiations  whereby  the  Hilton  Corporation  bonght  the  stock 
was  December  10th?  A  I  talked  to  Mr.  Baxter. 

Q  He  kept  yon  informed?  A  He  was  the  one  talking 
to  Mr.  Binns. 

Q  Did  Mr.  Baxter  tell  yon  that  he  mentioned  the 
Kirkeby  deal  to  Mr.  Binns?  A  I  don’t  remember  any¬ 
thing  to  that  effect. 


BY  MB.  DICK: 
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Q  Is  Mr.  Kirkeby ’s  recollection  abont  that  tele¬ 
phone  conversation  correct?  A  He  never  talked  to  me, 
and  I  know  of  no  one  in  my  office  that  he  talked  to. 

Q  Yon  were  present  at  the  deposition  when  Mr. 
Kirkeby  offered  to  get  the  record  of  the  telephone  con¬ 
versation,  were  yon  not?  A  Yes,  I  think  he  did  say  some¬ 
thing  of  that  sort. 

Q  It  is  true  that  counsel  who  represented  the  de¬ 
fendants  in  this  action  said  that  if  Mr.  Kirkeby  says  he 
made  the  phone  call,  he  made  the  phone  call;  yon  do  not 
have  to  bother  to  look  for  the  record?  "Was  that  the 
answer  ? 

MB.  WHITEFOBD:  I  think  it  is  clear  what  the  wit¬ 
ness  said  in  the  record. 

MB.  CLARK :  Let  the  witness  answer. 

MB.  WHITEFOBD :  I  object  to  the  question. 

THE  COURT :  Objection  sustained. 

BY  MR.  DICK: 

Q  Yon  recall  in  the  deposition  that  Mr.  Kirkeby  was 
asked  if  he  had  a  telephone  record  of  the  phone  call? 
Is  that  right?  A  I  don’t  remember  one  way  or  the  other. 
I  was  there.  There  may  have  been  something  of  that 
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sort  said,  bat  I  can’t  say  and  I  can’t  say  no.  I  just  do 
not  know. 

•  •  •  • 

316  Q  Mr.  Stewart,  prior  to  August  of  1946  there 
was  a  mortgage  held  by  the  Penn  Mutnal  on  the 

Mayflower!  A  Yes. 

Q  And  I  believe,  as  yon  testified  before,  that  was  a 
little  above  $1,700,000!  A  Yes.  It  had  been  amortized 
down. 

Q  I  mean  that  was  the  amount  of  the  principal  due 
at  that  time!  A  Yes. 

MB.  DICK :  Will  yon  mark  this,  please! 

(The  document  referred  to  was  marked  Plaintiffs’  Ex¬ 
hibit  39.) 

BY  MR.  DICK: 

Q  Mr.  Stewart,  I  am  referring  to  Plaintiffs’  Exhibit 
No.  39,  dated  May  27,  1946.  It  is  a  letter  from  Folger, 
Nolan,  Incorporated  to  Mayflower  Hotel  Corporation.  Are 
yon  familiar  with  the  subject  matter  of  this  letter!  A 
Yes. 

MR.  DICK:  I  would  like  to  read  this  into  the  record. 
Your  Honor. 

Letter  dated  May  27, 1946 ; 

317  “Mayflower  Hotel  Corporation 
The  Mayflower  Hotel 

1127  Connecticut  Avenue,  Northwest 
Washington  6,  D.  C. 

“Gentlemen: 

“This  letter  is  in  reference  to  a  suggested  refinancing 
of  approximately  $1,700,000  of  indebtedness  representing 
the  balance  due  on  your  note  dated  April  14, 1944,  payable 
to  the  order  of  the  Penn  Mutual  Insurance  Company  in 
the  sum  of  $2,500,000,  with  interest  at  the  rate  of  3^ 
per  cent  per  annum,  secured  by  a  deed  of  trust  of  same 
date  conveying  to  the  American  Security  &  Trust  Company 
as  trustee  Lots  88  and  91  of  Square  162  in  the  District 
of  Columbia. 
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“Under  the  terms  of  said  note  and  deed  of  trust,  yon 
are  now  permitted  to  pay  off  said  note  in  full  upon 
60  days’  written  notice  and  upon  payment  of  90  days’ 
additional  interest  on  the  then  unpaid  balance. 

“A  very  considerable  saving  in  interest,  as  well  as 
other  advantages,  can  be  effected  by  refinancing  in  this 
market  . 

“We  have  in  mind  the  purchase  of  your  unsecured 
promissory  notes  payable  to  our  order  in  the  total  sum 
of  $1,700,000,  to  be  paid  in  quarter  annual  installments 
of  $25,000  each  until  September,  1956,  at  which 

318  time  the  total  unpaid  balance  would  become  due. 
The  rate  of  interest  would  be  2%  per  cent  per  an¬ 
num,  instead  of  the  Sy2  per  cent  per  annum  now  paid. 

“It  is  contemplated  by  us  to  sell  by  private  placement 
some  or  all  of  the  said  notes  without  registration  with 
the  Securities  and  Exchange  Commission. 

“We  would  agree  to  have  funds  available  with  the 
American  Security  &  Trust  Company  or  any  other  Wash¬ 
ington  bank  ah  iff  about  September  5,  1946.  In  accord¬ 
ance  with  the  statements  of  your  corporation  and  subject 
to  approval  by  counsel  as  to  the  legality  of  issuance,  we 
are  willing  to  purchase  $1,700,000  principal  amount  of 
notes  for  the  sum  of  $1,683,000,  with  interest  at  the  rate 
of  2%  per  cent  per  annum,  maturing  September  1, 1956.” 
BY  MB.  DICK: 

Q  Was  this  letter  referred  to  the  board  of  Mayflower  T 
A  Yes. 

Q  What  action  did  the  board  take?  A  The  board 
took  favorable  action.  . 

Q  Therefore,  Folger,  Nolan  Corporation  would  receive 
the  fee  of  $17,000  to  handle  this  transaction?  A  That  is 
right  They  would  make  a  profit  They  were  not  agents 
for  the  corporation. 

;  Q  I  understand  that  A  They  made  a  Aim 

319  commitment  to  purchase.  The  corporation  did  not 
pay  them  any  agent’s  fee,  or  anything  of  that  sort 
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Q  What  the  corporation  did  was  to  sell  them  one 
million  seven  for  one  million  six  eight  three?  A  Yes. 

Q  And  that  difference  would  be  the  profit  that  Folger, 
Nolan  would  realize,  $17,000?  A  Yes. 

MB.  JONES:  Mr.  Dick,  just  in  order  that  the  record 
may  be  straight,  you  left  out  the  last  line  of  the  signa¬ 
ture.  It  was  signed  *  ‘Folger,  Nolan,  Incorporated,  by 
James  Parker  Nolan.’7 

MB.  DICK :  Mark  these,  please. 

(The  documents  referred  to  were  marked  as  Plaintiffs’ 
Exhibits  40  and  41  and  received  in  evidence.) 

BY  MB.  DICK: 

Q  Mr.  Stewart,  is  this  the  formal  purchase  agree¬ 
ment  between  the  Mayflower  Hotel  Corporation  and  Fol¬ 
ger,  Nolan,  Incorporated  (handing  a  document  to  the 
witness  ? )  A  I  take  it  that  it  is. 

Q  It  is  initialled  by  the  attorneys.  A  It  is  okay  with 
me.  I  have  read  it. 

MB.  DICK:  I  would  like  to  offer  this  in  evidence. 

MB.  JONES :  Number  what? 
i?||  MB.  DICK :  This  is  Plaintiffs ’  Exhibit  No.  40. 

•  •  •  • 

Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 

Plfs.  Ex.  #40 

Purchase  Agreement 

•  •  •  • 

This  Agreement  made  this  12  day  of  July,  1946,  be¬ 
tween  MAYFLOWEB  HOTEL  COBPOBATION,  a  cor¬ 
poration  organized  under  the  laws  of  the  State  of  Dela¬ 
ware,  hereinafter  referred  to  as  the  Mayflower,  and 
FOLGEB,  NOLAN,  IN COBPOBATED,  a  corporation  in¬ 
corporated  under  the  laws  of  the  State  of  Delaware,  here¬ 
inafter  referred  to  as  the  Purchaser. 

W  HEBE  AS  the  Mayflower  is  now  indebted  to  The 
Penn  Mutual  Life  Insurance  Company  on  a  loan  in  the 
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present  sum  of  One  Million  Seven  Hundred  and  Four¬ 
teen  Thousand  One  Hundred  and  Eighteen  Dollars  and 
Nineteen  Cents  ($1,714*118.19),  with  interest  at  the  rate 
of  three  and  one-half  percentum  (3 y2%)  per  annum  secured 
by  a  first  deed  of  trust  dated  April  14, 1944  on  the  Mayflower 
Hotel  at  Connecticut  Avenue  and  De  Sales  Street,  N.  W., 
Washington,  D.  C. ;  and 

WHEREAS  the  Mayflower  now  desires  to  refinance  its 
aforesaid  indebtedness  at  a  lower  rate  of  interest  with 
the  right  of  prepayment  at  any  time  without  penalty,  and 
with  other  advantages ;  and 

WHEREAS  the  Purchaser  is  willing  to  purchase  from 
the  Mayflower  its  promissory  notes  in  the  total  amount 
of  One  Million  Seven  Hundred  Thousand  Dollars  $1,700,- 
000.00),  bearing  interest  at  the  rate  of  two  and  five-eighths 
percentum  (2%%)  per  annum,  the  proceeds  of  the  sale, 
with  other  funds,  to  be  used  to  pay  off  the  said  indebted¬ 
ness; 

NOW,  THEREFORE,  it  is  agreed  between  the  parties 
as  follows : 

1.  The  Purchaser  shall  purchase  from  the  Mayflower 
and  the  Mayflower  shall  sell  to  the  Purchaser,  on  the 
terms  and  conditions  set  forth  in  this  Agreement,  its 
two  and  five-eighths  percentum  (2%%)  promissory  notes 
in  the  total  amount  of  One  Million  Seven  Hundred  Thou¬ 
sand  Dollars  ($1,700,000.00)  for  the  sum  of  One  Million  Six 
Hundred  and  Eighty-three  Thousand  Dollars  ($1,683,- 
000.00). 

2.  The  Purchaser  shall  pay  said  sum  of  One  Million 
Six  Hundred  and  Eighty-three  Thousand  Dollars  ($1,683,- 
000.00)  in  lawful  legal  tender  money  of  the  United  States 
of  America,  to  the  Mayflower  at  its  offices  in  the  May¬ 
flower  Hotel,  Washington,  D.  C.,  on  September  5, 1946. 

3.  On  receipt  of  the  aforesaid  sum  of  One  Million  Six 
Hundred  and  Eighty-three  Thousand  Dollars  ($1,683,- 
000.00),  the  Mayflower  shall  deliver  to  the  Purchaser  its 
promissory  notes  in  the  total  sum  of  One  Million  Seven 
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Hundred  Thousand  Dollars  ($1,700,000.00)  payable  in  such 
amounts  as  the  Purchaser  may  notify  the  Mayflower  in 
writing  on  or  before  August  15, 1946.  Each  of  said  notes 
shall  be  subject  to  the  terms  and  conditions  of  this  Agree- 
ment  and  shall  be  dated  September  5,  1946,  signed  by  the 
Mayflower  as  maker,  payable  to  the  order  of  the  Purchaser 
in  equal  quarter-annual  instalments  of  principal,  with  in¬ 
terest  at  the  rate  of  two  and  five-eighths  pereentum 
(2%%)  on  the  first  days  of  December,  March,  June  and 
September  in  each  year,  commencing  December  1,  1946, 
until  September  1,  1956,  on  which  day  the  entire  amount 
of  principal  then  remaining  unpaid,  with  interest  thereon, 
shall  be  and  become  due  and  payable,  and  with  the  right 
of  making  additional  payments  of  principal  in  any  amount 
at  any  time  to  apply,  first,  to  the  last  instalment  repre¬ 
senting  the  total  amount  of  unpaid  principal  due  on  Sep¬ 
tember  1,  1956,  and  then  to  the  last  maturing  other  in¬ 
stalments.  In  the  event  the  Purchaser  fails  to  give  afore¬ 
said  written  notice  concerning  amounts  of  said  notes  on 
:  or  before  August  15,  1946,  there  shall  be  twenty-five  (25) 
notes,  each  payable  in  the  sum  of  Sixty-eight  Thousand 
Dollars  ($68,000.00). 

4.  The  Mayflower  shall  pay  Twenty-five  Thousand  Dol¬ 
lars  ($25,000.00)  on  principal,  in  addition  to  interest,  on 
each  of  the  quarter-annual  instalment  dates  prior  to  Sep¬ 
tember  1,  1956,  as  curtail  on  the  notes  issued  in  accord¬ 
ance  with  paragraph  three  of  this  Agreement,  paying  on 
each  of  said  notes  such  proportionate  part  of  said  Twenty- 
five  Thousand  Dollars  ($25,000.00)  as  its  original  amount 
of  principal  payable  thereunder  bears  to  the  sum  of  One  .  : 
Million  Seven  Hundred  Thousand  Dollars  ($1,700,000.00). 

5.  Any  and  every  prepayment  of  principal  in  whole 
or  in  part  as  authorized  in  paragraph  three  of  this 
Agreement  shall  be  applied  on  all  said  notes  issued  in  ac¬ 
cordance  therewith  in  the  same  proportion  as  the  original 
amount  of  principal  payable  under  any  of  said  notes  bears 


to  the  stun  of  One  Million  Seven  Hundred  Thousand  Dol¬ 
lars  ($1,700,000.00). 

6.  On  receipt  by  it  of  said  sum  of  One  Million  Six 
Hundred  and  Eightv-three  Thousand  Dollars  ($1,683,- 
000.00)  the  Mayflower  shall  immediately  pay  off  the  afore¬ 
said  loan  to  The  Penn  Mutual  Life  Insurance  Company 
and  secure  from  the  trustee  of  said  deed  of  trust,  and 
have  duly  recorded,  a  deed  releasing  said  deed  of  trust. 

7.  At  any  time  during  which  any  of  said  notes  re¬ 
ferred  to  in  paragraph  3  hereof  are  unpaid  and  outstand¬ 
ing,  the  Mayflower  shall  not  directly  or  indirectly  pledge, 
mortgage  or  hypothecate  any  of  I  the  real  estate  now 
owned  by  it,  excepting  only  the  real  property  known  as 
1721  De  Sales  Street,  and  will  not  directly  or  indirectly 
pledge,  mortgage  or  hypothecate  any  of  the  appurtenances, 
fixtures,  equipment,  machinery,  furniture  ?and  fittings 
owned  by  it  now  or  hereafter  acquired,  attached  to  or  lo¬ 
cated  in  or  used  in  connection  with  the  ownership,  man¬ 
agement  or  operation  of  said  real  estate  as  a  completely 
furnished  and  equipped  hotel  plant,  except  the  fixtures, 
equipment,  appurtenances  and  machinery  attached  to  or 
forming  a  part  of  said  1721  De  Sales  Street  property. 

8.  The  Mayflower  shall  not  within  any  calendar  year 
pay  any  dividends,  other  than  stock  dividends,  upon  its 
capital  stock  in  excess  of  the  amount  of  its  net  earnings 
for  the  preceding  calendar  year  after  adequate  reserve 
for  taxes,  including  federal  income  and  excess  profit  taxes, 
and  after  deductions  from  said  net  earnings  of  the  sum 
of  One  Hundred  Thousand  Dollars  ($100,000.00)  and  in¬ 
terest  on  said  notes  referred  to  in  paragraph  three  hereof. 
Such  net  earnings  and  reserve  for  taxes  shall  be  deter¬ 
mined  by  a  certified  public  accountant  chosen  by  the  May¬ 
flower  and  acceptable  to  the  Purchaser,  on  the  same  ac¬ 
counting  principles  as  those  heretofore  consistently  em¬ 
ployed  by  the  Mayflower.  "  - ' 

9.  The  Mayflower  hereby  represents  and  warrants: 

(a)  That  it  is  a  corporation  duly  organized  and  exist- 


mg  under  the  laws  of  the  State  of  Delaware,  that  it  has 
corporate  power  to  enter  into,  execute,  deliver,  and  per¬ 
form  this  Purchase  Agreement,  and  to  issue  the  said  prom¬ 
issory  notes  referred  to  in  paragraph  three  of  this  Agree¬ 
ment,  and  that  the  execution,  delivery,  and  performance 
of  this  Purchase  Agreement  and  the  issuance  of  the  said 
promissory  notes  have  been  duly  authorized  and  are  not 
in  contravention  of  law  or  of  any  provision  of  the  May¬ 
flower’s  Certificate  of  Incorporation  or  By-Laws. 

(b)  The  Mayflower  is  not  a  party  to  or  to  the  best  of 
its  knowledge  threatened  by  any  litigation  or  other  pro¬ 
ceedings  which  may  have  a  material  adverse  effect  upon 
its  financial  condition  as  set  forth  in  its  financial  state¬ 
ment  as  of  June  1, 1946,  and  that  its  present  financial  con¬ 
dition  is  substantially  as  good  as  that  set  forth  in  said 
financial  statement  of  June  1, 1946. 

10.  The  Mayflower  shall  promptly  furnish  the  Pur¬ 
chaser  with  such  information  from  time  to  time  regarding 
its  business  and  affairs  and  financial  condition  in  such  de¬ 
tail  as  the  Purchaser  may  reasonably  request,  and  shall 
deliver  to  the  Purchaser  within  sixty  (60)  days  of  the 
close  of  each  quarter-annual  period,  financial  and  operating 
statements  as  of  the  close  of  such  period  prepared  by  its 
employees,  and  within  ninety  (90)  days  of  the  dose  of 
each  calendar  year,  the  financial  and  operating  statements 
as  of  the  dose  of  said  calendar  year  certified  by  a  certified 
public  accountant  chosen  by  the  Mayflower  and  acceptable 
to  the  Purchaser.  The  first  quarter-annual  period  here¬ 
under  shall  end  September  30, 1946,  and  the  first  calendar 
year  shall  be  that  ending  December  31,  1946. 

11.  The  Mayflower  shall  keep  insured  all  its  buildings, 
structures,  machinery,  equipment,  furnishings,  materials 
and  supplies  of  such  character  as  are  customarily  in¬ 
sured  by  companies  engaged  in  similar  business  in  the 
District  of  Columbia  and  vicinity  thereof,  and  to  such 
extent  as  such  properties  are  customarily  insured  in  good 
and  responsible  insurance  companies  against  loss  or  dam- 


age  or  by  fire  and  such  other  casualties,  if  any,  as  are  cus¬ 
tomarily  insured. 

12.  The  Purchaser  shall  have  the  right  to  sell,  nego¬ 
tiate,  assign,  pledge,  endorse,  or  transfer  or  deliver  for 
any  reason  all  or  any  part  of  this  Agreement  and  any  or 
all  of  said  notes  issued  in  accordance  with  paragraph  three 
of  this  Agreement 

13.  The  obligation  of  the  Purchaser  to  purchase  said 
notes  in  the  total  amount  of  One  Million  Seven  Hundred 
Thousand  Dollars  ($1,700,000.00)  under  this  Agreement 
shall  be  subject  to  the  following  conditions  precedent: 

#  (a)  At  the  time  of  closing  this  Agreement  on  Septem¬ 
ber  5,  1946,  no  material  adverse  change  in  the  financial 
condition  of  the  Mayflower  shall  have  occurred. 

(b)  At  said  time  no  litigation  that  might  have  a  ma¬ 
terial  adverse  effect  on  the  financial  condition  of  the 
Mayflower  shall  be  pending  or  threatened. 

(c)  At  said  time  there  shall  exist  no  event  which, 
had  there  been  notes  outstanding  hereunder,  would  have 
caused  the  Mayflower  to  be  in  default  under  any  of  the 
warranties  or  agreement  set  forth  in  this  Agreement 

(d)  All  proper  corporate  action  shall  have  been  duly 
taken  to  authorize  the  Mayflower’s  execution  and  delivery 
of  this  Purchase  Agreement  and  the  issue  of  said  notes 
hereunder,  and  the  Purchaser  shall  have  received  satis¬ 
factory  evidence  thereof. 

(e)  The  Purchaser  shall  have  received  from  Messrs. 
Hogan  &  Hartson,  counsel  for  the  Mayflower,  their  favor- 
abel  legal  opinion,  in  scope  and  substance  satisfactory  to 
the  Purchaser,  with  respect  to  the  legal  matters  incident 
to  execution  and  delivery  of  this  Purchase  Agreement  and 
the  issue  of  said  notes  hereunder,  accompanied  by  such 
supporting  documents  as  the  Purchaser  may  reasonably 
request  in  writing. 

14.  In  the  event  that  the  Mayflower  shall  fail  in  any 
of  its  warranties  or  agreements  of  this  Agreement,  and 
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such,  failure  shall  continue  unremedied  for  a  period  of 
twenty  (20)  days  after  notice  shall  have  been  given  to  the 
Mayflower  by  the  Purchaser  or  any  holder  of  any  of  the 
said  promissory  notes  issued  hereunder  or  in  the  event 
the  Mayflower,  shall  become  insolvent  or  unable  to  pay  its 
debts  as  they  mature,  or  shall  admit  in  writing  its  in¬ 
ability  to  pay  its  debts  as  they  mature,  or  shall  make  a 
general  assignment  for  the  benefit  of  creditors  or  to  an 
agent  for  creditors  or  shall  become  or  be  adjudicated  as 
bankrupt,  or  shall  apply  for  or  consent  to  the  appoint¬ 
ment  of  a  receiver  or  trustee  for  all  or  a  major  part  of 
its  assets,  or  if  an  order  for  the  appointment  of  such 
receiver  or  trustee  shall  be  made  without  its  consent  and 
such  order  shall  remain  unvacated  for  a  period  of  sixty 
(60)  days,  then  or  at  any  time  thereafter  upon  the  hap¬ 
pening  or  continuance  of  any  such  event,  the  holder  of 
any  of  the  said  promissory  notes,  as  well  as  the  Purchaser 
with  respect  to  any  of  said  promissory  notes  then  held 
by  it,  by  notice  in  writing  to  the  Mayflower  addressed  to 
it  at  the  Mayflower  Hotel,  Connecticut  Avenue  and  De 
Sales  Street,  N.  W.,  Washington,  D.  C.,  and  by  deposit¬ 
ing  a  copy  of  such  notice  with  the  Purchaser,  may  declare 
the  principal  thereof  and  all  interest  then  accrued  upon 
said  note  to  be  immediately  due  and  payable,  and  there¬ 
upon  the  principal  thereof,  and  all-  interest  then  accrued 
upon  said  note  to  be  immediately  due  and  payable,  and 
thereupon  the  principal  of  such  note,  together  with  interest 
accrued  thereon,  shall  become  and  be  immediately  due 
and  payable. 

15.  The  Purchaser  represents  to  the  Mayflower  that  it 
is  purchasing  said  promissory  notes  to  be  issued  here¬ 
under  in  order  to  sell  said  promissory  notes  by  private 
placement  to  a  limited  number  of  purchasers  and  not  with 
a  view  to  any  public  sale  thereof. 

16.  All  of  the  terms,  covenants,  and  conditions  herein 
contained  shall  run  to,  bind,  and  inure  to  the  benefit  of, 
the  successors  or  assigns  of  the  respective  parties  hereto. 

IN  WITNESS  W HEREOF,  the  parties  hereto  have,  by 


their  respective  and  duly  authorized  officers,  hereunto  set 
their  corporate  signatures  and  seals,  all  as  of  the  day 
and  year  first  hereinabove  written. 

MAYFLOWER  HOTEL  CORPORATION 
By:  Thornton  Raney, 

Treasurer. 

ATTEST: 

C.  J.  Mack, 

Assistant  Secretary. 

FOLGER,  NOLAN,  INCORPORATED 
By :  James  Parker  Nolan 
:  - '  •  t i  Hi  Vice-President 

ATTEST: 

-.Kenneth  R  Robertson, 

Secretary 


Filed  July  26 1950  Harry  M.  Hull,  Clerk 
Ptfs .  Ex.  #41 


THE  MAYFLOWER 

WASHINGTON,  D.  C . 

THE  PENN  MUTUAL  LIFE  INSURANCE  CO. 
Independence  Square  • 

Philadelphia  5,  Pa. 

August  9, 1946  M  pg 
Mr.  Thornton  Raney,  Secretary-Treasurer 
The  Mayflower  '/V’  ; ; /  &  ' *  ;:j,  ■ 

Washington,  D.’CL/ 

Dear  Mr.  Raney:  RE:  #68775— Mayflower  Hotel  Corp. 

Replying  to  your  letter  of  August  7th  to  Mr.  Win.  C. 
Reed,  Assistant  to  the  "Vice  President,  I  give  below  a  state- 
ment  of  our  claim  as  of  September  5th,  1946,  in  connec¬ 
tion  with  the  above  loan. 

Principal  as  of  August  7, 1946  $1,713,791.70 

Accrued  interest  from  7/1/46  to  9/5/46  10,663.60 

Ninety  days’  add’l.  int  9/5/46  to  12/5/46  14*995.68 

Total  Claim  $1,739,450.98 


If  for  any  reason  settlement  is  delayed  beyond  Sep¬ 
tember  5th  the  per  diem  interest  on  the  principal  amount 
of  $1,713,791.70  as  above  mentioned  would  be  $166.62. 

It  will  be  satisfactory  for  settlement  to  be  made  on 
September  5th  as  mentioned  and  we  will  be  glad  to  have 
certified  check  for  the  amount  of  our  claim  turned  over 
to  the  Biggs  National  Bank  on  the  date  mentioned  for 
deposit  to  the  credit  of  our  company,  and  we  will  see 
that  the  cancelled  papers  are  in  Washington  at  the  Biggs 
National  Bank  for  delivery  upon  receipt  of  the  certified 
check  as  above.  { 

I  have  sent  a  copy  of  this  letter  to  the  Biggs  National 
Bank,  and  it  will  be  satisfactory  for  you  to  make  all 
arrangements  for  settlement  at  that  bank  on  the  date  in¬ 
dicated. 

Yours  truly, 

/sgd/  by  G.S.  Moffett 
as.  Moffett 

Manager  of  Mortgage  Loans. 

Copy  to 

Biggs  National  Bank. 


331  MB.  DICK :  Mark  this,  please. 

(Thereupon  a  document  was  marked  as  Plaintiffs’  Ex¬ 
hibit  No.  42  and  received  in  evidence.) 

MB.  DICK:  This  is  Plaintiffs’  Exhibit  No.  42.  It  is 
initialled  by  counsel  for  the  other  side,  and  I  would  like 
to  put  it  in  to  make  the  record  complete. 
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Filed  Jill  26 1950  Harry  M.  Hull,  Clerk 

FZ/s.  Ex.  #42  j 

f  August  15, 1946 

Mayflower  Hotel  Corporation 
1127  Connecticut  Avenue,  N.  W. 

Washington  6,  D.  C. 

Gentlemen : 

In  accordance  with  paragraph  3  of 
ment  between  the  Mayflower  Hotel  Corporation  and  Fol- 
ger,  Nolan  Incorporated,  this  is  to  advise  we  wish  the  loan 
of  $1,700,000.00  to  be  in  the  following  denominations. 
$600,000 — The  Riggs  National  Bank 


the  Purchase  Agree- 


)y^ Company 
$200,000 — Hamilton  National  Bank 
$150,000 — National  Savings  &  Trust  Company 
$100,000 — Union  Trust  Company 
$175,000 — Mercantile  Trust  Company  of  Baltimore 
$  75,000 — Security  Savings  and  Commercial  Bank. 

Very  truly  yours, 

FOLGER,  NOLAN  INCORPORATED 
•  V  "Vice  President 

Copy 


kv  ;*». 


332  MR.  DICK:  I  have  just  shown  Mr.  Stewart 
Plaintiffs’  Exhibit  43,  Your  Honor,  which  is  a  let¬ 
ter  from  Nelson  T.  Hartson,  to  Mr.  J.  Clifford  Folger. 


■< . 


Filed  Jnl  26  1950  Harry  M.  Hall,  Clerk 

Plfs.  Ex.  #43 

HOGAN  &  HABTSON 
Colorado  Building 
Washington  5,  IX  C. 

May  1, 1946. 

Mr.  J.  Clifford  Folger, 

President,  Mayflower  Hotel, 

American  Security  Building, 

Washington,  D.  C. 

Dear  Cliff: 

I  think  it  might  be  well  to  bear  in  mind,  should  a  sale 
of  the  Mayflower  property  be  discussed,  that  the  Delaware 
law,  under  which  the  Corporation  is  organized,  provides 
that  the  Directors  may  sell  when  and  as  authorized  by 
the  affirmative  vote  of  the  holders  of  a  majority  of  the 
stock  given  at  a  Stockholders’  Meeting  called  for  that 
purpose,  or  when  authorized  by  the  written  consent  of 
the  holders  of  a  majority  of  the  stock.  Any  sale  should, 
therefore,  be  subject  to  the  approval  by  the  holders  of  a . 
majority  of  the  stock. 

This  is  in  the  nature  of  background  information,  given 
in  accordance  with  our  policy  of  answering  questions  be¬ 
fore  they  are  asked. 

Sincerely, 

/sgd/  Nelson  T.  Hartson 
Copy 


•  •  •  • 

333  Q  In  this  letter  dated  May  1, 1946,  Mr.  Stewart, 
Mr.  Hartson  is  giving  some  legal  advice  with  re¬ 
spect  to  certain  legal  terms  that  would  have  to  be  com¬ 
plied  with  in  the  event  that  there  was  a  sale  of  the 
Mayflower  property. 


stances  surrounding  it?  A  No,  I  don’t.  The  only  thing 
I  can  figure  is  that  there  may  have  been  an  informal 
discussion.  Mr.  Hartson  may  have  just  given — 

THE  COURT :  Who  is  Mr.  Hartson,  a  lawyer? 

MR.  JONES:  He  is  a  member  of  my  firm. 

MR.  DICK :  He  is  a  board  member. 

THE  WITNESS:  He  sat  in  on  the  board  meetings  as 
counsel  I  think  I  was  asked  about  it  in  my  deposition, 
and  I  didn’t  know  anything  about  it  at  all. 

BY  MR.  DICK: 

Q  Were  there  possibly  some  informal  conversations 
about  that  time  by  the  board  members  about  the  possi¬ 
bility  of  sale  of  the  Mayflower?  A  Not  about  the  pos¬ 
sible  selling.  Well,  how  it  should  be  sold.  There  was 
nothing  to  base  such  a  letter  as  that  on  at  all 

It  would  be  casual  instead  of  definite. 

THE  COURT  :  Proceed,  sir. 

THE  WITNESS:  It  was  casual  instead  of 
334  definite.  There  was  no  definite  proposal. 

THE  COURT :  Does  that  letter  indicate  the  ma¬ 
jority  stock,  to  sell  the  whole  thing? 

MR.  DICK :  Yes,  sir. 

THE  COURT:  To  sell  the  minority  stock  and  every- 
thincr  else? 

MR. JONES:  No. 

MR.  ROTH:  What  Mr.  Hartson  was  stating  was  that 
if  there  was  a  sale,  not  stock,  but  sale  of  the  assets  of  the 
company,  the  assets,  that  then  under  the  Delaware  law 
it  required  a  50  per  cent  concurrence,  50  per  cent  of 
stockholders  to  sell  the  assets,  not  to  sell  the  stock.  Any¬ 
body  could  sell  their  stock. 

THE  COURT :  I  knew  it  was  Delaware  law  as  stated, 
but  I  didn’t  know  it  had  been  done.  I  was  talking  years 
ago  to  a  Chancellor  over  there.  You  see,  I  lived  about 
seven  miles  from  the  Delaware  line,  and  I  had  a  lot  of 
cases  over  there.  The  Chancellor  was  one  that  handles 


this  nefarious  Delaware  law,  so  I  asked  him  how  in  the 
world  can  the  Legislature  figure  out  this  thing  as  had 
as  it  is. 

•  •  •  • 

335  Q  Could  you  tell  me  who  initiated  the  discus¬ 
sions  for  the  purchase  of  the  Donner  interest  in 

the  Mayflower?  I  am  talking  now  about  the  Hilton  Hotels 
Corporation.  A  C.  K.  Baxter. 

Q  C.  K.  Baxter  contacted  Mr.  Binns?  A  I  thought 
you  meant  who  handled  it. 

Q  Was  it  Mr.  Binns  on  behalf  of  Hilton  Hotels  Corpo¬ 
ration  or  Mr.  Baxter  on  behalf  of  the  Donner  Corpora¬ 
tion?  A  I  know  we  didn’t 

336  Q  You  didn’t?  A  No,  we  didn’t  initiate  it. 

Q  You  served  on  the  board  of  the  Mayflower 
Hotel  with  Mr.  Binns,  did  you  not,  sir?  A  Yes. 

Q  Did  you  ever  haye  any  discussion  with  Mr.  Binns 
prior  to  the  first  discussion  with  respect  to  the  possibility 
of  the  sale  of  the  Donner  interests  in  Mayflower?  A  No. 

Q  •  •  •  A  No  more  than  I  would  hear  these 

casual  discussions  of  people  wanting  to  buy  our  stock,  but 
I  never  discussed  with  Mr.  Binns,  nor  I  am  sure  Mr. 
Baxter,  that  Mr.  Binns  wanted  it  He  never  made  any 
proposal,  that  is  as  far  as  I  know,  while  I  was  on  the 
board. 

Q  I  see.  Do  you  know  when  Mr.  Binns  contacted  Mr. 
Baxter  with  respect  to  the  purchase  of  the  Donner  in¬ 
terest?  A  I  don’t  know  definitely.  I  would  say,  rather, 
it  must  have  been  late  in  October  or  early  November. 

BY  MR.  BOTH: 

Q  Of ’46?  A  Yes. 

BY  MR.  DICK: 

Q  As  I  understand  it,  then,  these  early  discussions 
took  place  between  Mr.  Binns  and  Mr.  Baxter,  and  Mr. 
Baxter  reported  them  to  you,  and  you  didn’t  nego- 

337  tiate  with  Binns  until  December  10th;  is  that  right? 
A  That  is  correct. 
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Q  That  is  the  firsttime?  A  Yes. 

Q  Do  you  have  any  knowledge  of  the  documents  or 
any  statements  that  were  submitted  to  Mr.  Binns  or  the 
Donner  Corporation?  A  No,  I  do  not. 

Q  I  show  you  this  letter  from  Mr.  Binns  to  Baxter, 
which  has  already  been  read  into  the  record,  as  Plaintiffs  ’ 
Exhibit  12.  A  Yes,  I  remember  this  yesterday. 

Q  Now,  in  this  letter,  Mr.  Binns  asked:  “Have  you 
or  your  associates  any  information  which  would  give  us  a 
reasonable  idea  of  the  size  of  the  loan  which  could  be 
placed  against  the  property?” 

Did  you  and  Mr.  Baxter  talk  about  that? 

A  When  that  question  came  up  we  could  not  answer 
it  because  we  had  never  looked  at  it  from  the  point  of 
view  of  how  much— -how  many  bonds  or  what  size  bond 
issue  you  could  put  on  the  Mayflower. 

We  had  always  been  trying  to  cut  down  the  bond 
issue.  There  was  no  thought  about  how  much  we  could 
put  on,  but  how  little  we  could  get  away  with,  from  the 
point  of  view  of  the  corporation.  We  didn’t  want 
338  any  more  bonds  than  we  did  have  on  the  property. 

Q  With  respect  to  the  negotiations,  did  you  in¬ 
sist  on  cash,  that  it  be  a  cash  deal?  A  Cash.  Definitely 
cash. 

Q  Did  the  Hilton  Hotels  try  to  make  a  deal  other 
than  on  a  cash  basis?  A  They  wanted  us  to  take  Hilton 
stock  and  we  said  no.  We  didn’t  want  Hilton  stock. 

Q  On  what  basis  did  they  want  you  to  take  Hilton 
stock?  Was  there  any  computing  of  value,  how  many 
shares  of  Hilton  be  given  for  Mayflower?  A  We  didn’t 
get  that  far.  We  didn’t  want  Hilton  stock.  That  is  not  a 
reflection  on  Hilton  stock,  it  is  just  we  didn’t  want  Hilton 
stock. 

Q  You  did  know  that  Mr.  Binns  had  gotten  finamnul 
statements  and  various  statements  from  Mr.  Baxter?  A 
I  knew  he  had  gotten  something.  I  didn’t  know  what 
they  were. 


Q  Did  Mr.  Binns  make  a  survey  of  the  hotel?  Was 
he  given  permission  to  make  a  survey  of  the  Mayflower 
Hotel?  A  Not  by  us;  not  by  Mr.  Baxter  or  myself,  nor 
do  I  know  of  any  survey  he  made. 

BYTHECOUBT: 

Q  As  a  result  of  authorization?  A  There  was 

339  no  .authorization  given  to  anybody  to  make  a  survey 
of  the  hotel. 

•  •  •  • 

Q  You  became  directly,  you  took  an  active  part  in 
the  negotiations  on  December  10th?  A  That  is  right. 

Q  What  took  place  on  that  day?  A  Mr.  Binns  came 
into  the  office  expecting  to  see  C.  EL  Baxter,  who 
had  called  me  from  home  that  morning  and  told  me  he 
was  sick.  He  had  a  bad  cold  and  when  he  gets  a  cold 
he  is  completely  out. 

He  said,  “I  think  Joe  is  really  going  to  talk  this  morn¬ 
ing,  and  will  you  and  Hal  carry  on?  You  know  what  is 
going  to  happen?  You  know  we  have  had  talks.’ * 

Which  I  knew  that  there  had  been. 

340  Mr.  Binns  came  in  and  he  wanted  to  know  what 
we  wanted  and  we  wanted  to-  know  what  he  was 

willing  to  pay. 

I  think  I  first  made  a  figure  of  15  or  16 — I  think  it  was 
15,  $15  a  share. 

Q  That  was  on  December  10th?  A  Yes.  He  laughed 
at  that  time  and  said  he  could  not  pay  more  than  eleven. 
Then  it  was  my  turn  to  laugh  because  the  market  was 
about  11%  or  12%.  He  would  not  come  up  and  I  would 
no  go  down. 

BYTHECOUBT: 

Q  You  mean,  you  made  out  you  would  not  and  he  made 
out  he  would  not?  A  That  is  about  it,  Your  Honor. 

There  had  to  be  somebody  break  the  ice,  and  Mr.  Binns 
decided  he  had  to  talk  to  Mr.  Hilton  on  the  phone,  and 
we  made  an  office  available  to  him,  and  he  talked  to  Mr. 


365 


Hilton,  and  I  called  Ken  Baxter,  who  could  talk  on  the 
phone  at  home  in  bed. 

Mr.  Binns  came  up  to  12,  and  I  thought  it  was  time  to 
come  down  to  14,  and  we  finally  got  to  12%  and  13%. 

I  think  there  was  some  facetious  remark  about  let’s 
match  for  it  to  see  who  gets  it,  whether  it  is  going  to  be 
12%  or  13%. 

Well,  that  was  a  facetious  remark,  it  wasn’t  serious. 

There  were  probably  four  or  five  telephone  calls 

341  between  Binns  and  Mr.  Hilton,  and  I  probably  had 
a  number  of  calls  with  Mr.  Baxter. 

We  finally  agreed  that  we  could  take  13  net  and  no  com¬ 
missions  to  anybody. 

Q  Did  you  and  Mr.  Baxter  have  absolute  authority, 
Mr.  C.  K.  Baxter?  A  H.  R.  Baxter  and  I  had  complete 
authority  to  do  anything,  and  we  deal  purely  in  anything 
about  stocks,  and  we  agreed  to  $13. 

When  that  price  had  been  agreed,  I  threw  in  one  other 
stipulation,  that  if  we  were  selling  he  had  to  give  the 
other  stockholders  the  same  right  to  sell,  if  they  chose 
to  take  it 

Q  Well,  now,  as  a  matter  of  information,  sir,  and  I 
am  trying  to  get  all  the  information  I  can,  what  was  the 
reason  for  making  that  provision,  sir?  A  We  had  had 
a  deal  some  years  before  on  an  apartment  house,  where 
we  held  the  majority,  and  our  lawyers  told  us  at  that 
time  we  could  not  sell  a  majority  of  stock,  it  would  not 
be  right,  and  it  would  not  be  proper.  I  don’t  know  the 
legality  of  it 

Q  Did  they  say  it  would  not  be  legal  or  decent?  A 
They  stated  a  decent  proposition,  nothing  to  do  with  legal¬ 
ity. 

We  made  that  proposition.  We  figured  as  we  had  often 
in  a  number  of  corporations  that  we  have  been 

342  vitally  interested  in,  that  there  will  be  people  that 
follow  the  Donner  Corporation,  not  because  we 
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wanted  them  to,  but  because  they  chose  to,  and  if  we  were 
getting  out,  we  didn’t  know  whether  there  was  such  people 
in  the  Mayflower  or  not,  but  there  was  nothing — we  thought 
the  only  right  and  decent  and  proper  thing  was  to  give 
everybody  the  right  to  do  it  just  as  we  had. 

Mr.  Binns  agreed  to  that.  There  was  one  other  stipu¬ 
lation  which  we  had  brought  down  into  the  Mayflower. 

Mr.  Thornton  Raney,  or,  rather,  we  had  suggested  him 
for  the  position  of  treasurer.  He  hadn’t  been  here  very 
long.  He  had  been  taken  out  of  a  very  good  position 
and  we  felt  that  the  least  we  could  ask  is  that  he  be  given 
consideration,  and  not  just  thrown  out  on  his  ear,  so  to 
speak. 

And  that  Mr.  Binns  agreed  to  and  honored  as  he  did 
the  other. 

BY  MR.  DICK: 

Q  Now,  your  agreement  to  sell,  that  didn’t  contain  any 
of  the  different  conditions  that  you  speak  about,  the  only 
thing  in  writing  was  the  sale  of  the  194,000-some-odd 
shares?  A  The  other  two  conditions  were  gentlemen’s 
agreements  between  Mr.  Binns  and  myself. 

Q  Now,  prior  to  the  signing  of  that  agreement,  wasn’t 
Mr.  Binns  interested  before  you  closed  the  deal  in 
343  who  would  have  majority  control?  A  No,  sir,  he 
did  not  He  was  surprised  and  disappointed  that 
we  didn’t  have  majority  control. 

I  tried  to  tell  him  that  it  didn’t  make  any  difference  if 
he  had  500  shares  short  of  majority,  since  due  to  the  other 
stipulation  he  would  be  bound  to  get  500  shares  some¬ 
where,  with  all  the  number  of  stockholders  there  were. 

And  then  it  came  to  my  mind,  and  I  said,  “If  you  want 
additional  stock,  suppose  I  call  Mr.  Beale  and  Mr.  Folger? 
I  know  they  have  stock.  I  don’t  know  how  much  they 
have.” 

While  he  was  touring  to  some  of  his  associates,  either 
in  Chicago  or  New  York,  I  don’t  know  which,  I  called 
Cliff  Folger  on  the  phone. 
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I  first  tried  to  get  Mr.  Beale  and  I  could  not  get  him, 
he  was  ont  and  not  available,  and  I  got  Mr.  Folger  on 
the  phone. 

I  told  him  that  we  were  selling  onr  stock.  I  don’t 
think  anyone  could  have  been  more  amazed  because  it  was 
the  first  indication  in  any  way  whatsoever  that  Mr.  Folger 
knew  we  were  doing  it.  He  wanted  to  know  about  it  and 
I  told  him. 

I  told  him  we  had  had  no  provision,  it  was  a  gentle¬ 
man’s  agreement,  that  other  stockholders  be  given  the 
same  right  to  sell,  and  it  was  only  a  right  that  they  could 
use  as  they  chose,  and  J oe  wanted  additional  stock.  <*£.&••  v 
He  said,  “If  you  fellows  are  going  to  sell,  count 
344  me  in.  I  will  sell  mine.” 

I  said,  “How  much  have  you  got!” 

He  said,  “I  don’t  know  offhand,  but  I  know  I  have  a 
thousand  shares.” 

I  think  he  told  me  there  was  some  in  his  name  and  some 
in  his  wife’s  name. 

I  said,  “Have  you  got  more  than  500!” 

He  said,  “Yes.” 

I  said,  “All  right,  I  will  tell  Joe  that  you  will  put  yours 
in.” 

And  that  is  the  way  Mr.  Folger  came  to  sell  his  stock. 

Q  But  the  deal  with  Binns  wasn’t  closed  until  after 
Mr.  Folger  agreed  to  sell  his  stock,  is  that  true!  A  I 
should  say  it  was  dosed,  and  that  was  an  added  thought. 

Q  Mr.  Stewart,  I  would  like  to  refresh  your  recollec¬ 
tion  and  read  from  your  deposition  of  December  1,  1949, 
at  page  31 : 

“Question:  You  have  already  testified  that  you  did 
not  inform  the  stockholders  of  the  proposed  sale  of  this 
stock.  Did  you  inform  your  co-directors  of  the  May¬ 
flower  of  the  proposed  sale! 

“Answer:  I  called  Mr.  Folger  on  the  phone.  I  called 
Mr.  McGrath  on  the  phone.  I  tried  to  get  Mr.  Beale 
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wanted  them  to,  but  because  they  chose  to,  and  if  we  were 
getting  out,  we  didn’t  know  whether  there  was  such  people 
in  the  Mayflower  or  not,  but  there  was  nothing — we  thought 
the  only  right  and  decent  and  proper  thing  was  to  give 
everybody  the  right  to  do  it  just  as  we  had. 

Mr.  Binns  agreed  to  that.  There  was  one  other  stipu¬ 
lation  which  we  had  brought  down  into  the  Mayflower. 

Mr.  Thornton  Raney,  or,  rather,  we  had  suggested  him 
for  the  position  of  treasurer.  He  hadn’t  been  here  very 
long.  He  had  been  taken  out  of  a  very  good  position 
and  we  felt  that  the  least  we  could  ask  is  that  he  be  given 
consideration,  and  not  just  thrown  out  on  his  ear,  so  to 
speak. 

And  that  Mr.  Binns  agreed  to  and  honored  as  he  did 
the  other. 

BY  MR.  DICK: 

Q  Now,  your  agreement  to  sell,  that  didn’t  contain  any 
of  the  different  conditions  that  you  speak  about,  the  only 
thing  in  writing  was  the  sale  of  the  194,000-some-odd 
shares?  A  The  other  two  conditions  were  gentlemen’s 
agreements  between  Mr.  Binns  and  myself. 

Q  Now,  prior  to  the  signing  of  that  agreement,  wasn’t 
Mr.  Binns  interested  before  you  closed  the  deal  in 
343  who  would  have  majority  control?  A  No,  sir,  he 
-  did  not.  He  was  surprised  and  disappointed  that 
we  didn’t  have  majority  control. 

I  tried  to  tell  him  that  it  didn’t  make  any  difference  if 
he  had  500  shares  short  of  majority,  since  due  to  the  other 
stipulation  he  would  be  bound  to  get  500  shares  some¬ 
where,  with  all  the  number  of  stockholders  there  were. 

And  then  it  came  to  my  mind,  and  I  said,  “If  you  want 
additional  stock,  suppose  I  call  Mr.  Beale  and  Mr.  Folger? 
I  know  they  have  stock.  I  don’t  know  how  much  they 
have.” 

While  he  was  talking  to  some  of  his  associates,  either 
in  Chicago  or  New  York,  I  don’t  know  which,  I  called 
Cliff  Folger  on  the  phone. 
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I  first  tried  to  get  Mr.  Beale  and  I  could  not  get  him, 
he  was  ont  and  not  available,  and  I  got  Mr.  Folger  on 
the  phone. 

I  told  him  that  we  were  selling  our  stock.  I  don’t 
think  anyone  could  have  been  more  amazed  because  it  was 
the  first  indication  in  any  way  whatsoever  that  Mr.  Folger 
knew  we  were  doing  it.  He  wanted  to  know  about  it  and 
I  told  him. 

I  told  him  we  had  had  no  provision,  it  was  a  gentle¬ 
man’s  agreement,  that  other  stockholders  be  given  the 
same  right  to  sell,  and  it  was  only  a  right  that  they  could 
use  as  they  chose,  and  Joe  wanted  additional  stock. 

He  said,  “If  you  fellows  are  going  to  sell,  count 
344  mein.  I  will  sell  mine.” 

I  said,  “How  much  have  you  got?” 

He  said,  “I  don’t  know  offhand,  but  I  know  I  have  a 
thousand  shares.” 

I  think  he  told  me  there  was  some  in  his  name  and  some 
in  his  wife’s  name. 

I  said,  “Have  you  got  more  than  500?” 

He  said,  “Yes.” 

I  said,  “All  right,  I  will  tell  Joe  that  you  will  put  yours 
in.” 

And  that  is  the  way  Mr.  Folger  came  to  sell  his  stock. 

Q  But  the  deal  with  Binns  wasn’t  closed  until  after 
Mr.  Folger  agreed  to  sell  his  stock,  is  that  true?  A  I 
should  say  it  was  closed,  and  that  was  an  added  thought. 

Q  Mr.  Stewart,  I  would  like  to  refresh  your  recollec¬ 
tion  and  read  from  your  deposition  of  December  1,  1949, 
at  page  31: 

“Question:  You  have  already  testified  that  you  did 
not  inform  the  stockholders  of  the  proposed  sale  of  this 
stock.  Did  you  inform  your  co-directors  of  the  May¬ 
flower  of  the  proposed  sale? 

“Answer:  I  called  Mr.  Folger  on  the  phone.  I  called 
Mr.  McGrath  on  the  phone.  I  tried  to  get  Mr.  Beale 


and  I  can’t  remember  whether  I  got  hold  of  Mr. 

345  Beale  or  whether  I  didn’t,  and  maybe  asked  some¬ 
body  else. 

*  *  Question :  Can  you  tell  us  the  day! 

“Answer:  Yes,  I  called  Mr.  Folger,  I  should  say, 
within  half  an  hour  of  the  time  that  Mr.  Binns  and  I 
agreed  that  we  had  a  deal 
“Question:  That  was  on  December  10th! 

“Answer:  That  is  right. 

“Question:  You  informed  him  that  you  had  made  the 
sale! 

“Answer:  No,  I  had  not  made  it  Mr.  Binns  wanted 
as  much  stock  as  he  could  get  and  we  did  not  have  a  mar 
jority.  He  wanted  a  majority.  I  said,  *1  know  Mr.  Fol¬ 
ger  has  enough  stock  to  make  a  majority.  My  only  condi¬ 
tion  on  our  sale  is  that  the  minority  be  given  the  same 
right  that  we  have.  So  I  will  call  Mr.  Folger  and  find 
out  if  he  will  want  to  go  along  or  whether  he  won’t’  ” 
A  Well,  that  is  about  what  I  thought  I  said. 

Q  So  the  deal  wasn’t  closed  until  Mr.  Folger—  A  It 
may  have  been  a  half  an  hour  later  or  just  at  the  dose. 
We  had  agreed  on  the  price,  but  we  hadn’t  signed  that 
little  piece  of  paper  that  we  both  signed. 

Q  You  stated  when  you  described  that  part  in  the  ne¬ 
gotiations,  you  said  that  you  had  prior  negotiations 

346  with  Mr.  Baxter  about  what  was  going  on,  talked 
with  Mr.  Baxter  about  what  was  going  on  in  the 

negotiations  with  Mr.  Binns. 

Did  you  discuss  at  all  with  him  the  Kirkeby  talk  be¬ 
tween  you,  the  fact  that  Kirkeby  had  come  to  give  17% ! 

MB.  BOTH:  We  don’t  want  to  object  to  this  but  we 
have  been  over  all  this. 

THE  COUBT :  I  sustain  the  objection. 

MB.  DICK:  I  am  asking  him  now  as  between  Mr. 
Stewart  and  Mr.  Baxter. 

THE  COUBT 


Proceed,  sir.  It  won’t  take  mudi  time. 
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THE  WITNESS :  No,  we  never  bothered  with  Mr. 
Kirkeby  again  because  we  never  heard  from  him. 

BY  MR.  DICK: 

Q  As  I  understand  your  testimony,  this  was  the  first 
time  that  you  really  got  any  price,  when  Mr.  Binns  of¬ 
fered  15  and  you —  A  He  offered  11. 

Q  You  asked  for  15?  A  I  started  at  15. 

Q  But  hadn’t  price  been  mentioned  before  that  time? 
A  If  Mr.  Baxter  and  Mr.  Binns  talked  price,  I  know 
nothing  of  it,  and  I  don’t  think  anything  about  price  was 
mentioned. 

It  was  a  question  of  trying  to  get  together. 

Q  In  your  talk  with  Mr.  Binns  about  that  day 
347  of  December  10th,  did  you  discuss  what  was  going 
to  happen  to  the  board  of  directors  of  the  May¬ 
flower?  A  I  told  him  I  wanted  to  get  off  the  board. 

He  said,  “Well,  that  is  all  right” 

And  I  said,  “H.  R.  Baxter  wanted  to  get  off,”  and  he 
said  that  was  all  right 

I  said,  “You  will  probably  want  all  your  directors  on 
since  you  have  a  good  large  amount  of  stock.” 

Well,  he  said,  “I  imagine  we  will.” 

I  said,  “You  will  have  to  carry  on  negotiations  your¬ 
self.  I  can  talk  to  Ray  McGrath,”  which  I  did. 

And  I  told  him  we  had  sold  our  stock,  and  I  think  he 
made  the  statement,  “They  will  probably  want  me  to  get 
off,”  and  I  said,  “I  imagine  they  will.”  I  didn’t  ask 
him  for  his  resignation.  I  didn’t  ask  anybody  for  their 
resignation. 

Q  Of  course,  the  three  officers  of  Donners  were  direc¬ 
tors  of  the  Mayflower  at  that  time?  A  That  is  right 

Q  And  you  were  sure  all  three  of  you  were  going  to 
get  off?  A  No,  Mr.  Binns  said  he  thought  they  would 
like  to  have— he  didn’t  say  they  would,  he  said  he  thought 
they  would  like  to  have  C.  K.  Baxter  stay  on  because 
C.  K.  Baxter  knew  the  story  from  the  beginning.  We 
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looked  upon  it  in  our  thoughts  as  we  did  with  every 

348  corporation  that  we  are  in.  The  Mayflower  was 
his  baby.  H.  R.  Baxter  and  I  were  on  the  board, 

but  he  was  the  main  one  on  the  Mayflower,  well,  he  was, 
because  he  had  gone  through  all  kinds  of  board  lights, 
legal  fights,  and  other  fights,  during  the  reorganization, 
and  he  knew  it  and  had  it  at  his  fingertips,  but  I  didn’t 
know  it  I  wasn’t  on  the  board.  I  had  nothing  to  do 
with  the  Donner  office  at  that  time. 

Mr.  Binns  said  they  would  like  to  have  him  continue 
for  a  while  as  liaison. 

Q  He  is  still  a  member  of  the  board?  A  Yes. 

Q  Did  you  contact  Mr.  Beale  and  ask  him —  A  I 
wasn’t  able  to  get  hold  of  Mr.  Beale,  and  I  either  asked 
Mr.  Folger  or  Mr.  Binns,  I  think,  to  tell  Mr.  Beale  that 
we  had  settled.  I  don’t  know  which  one,  but  I  didn’t  talk 
to  Mr.  Beale.  I  tried  to  but  was  unable  to  get  him. 

Q  So  that-— well,  who  did  contact  Mr.  Beale  and  tell 
him  all  this  ?  A  I  don’t  know. 

Q  You  had  nothing  to  do  with  it?  A  I  tried  to,  but 
I  think  it  was  either  Binns  or  Folger.  Now,  I  don’t 
know. 

Q  Did  you  know  that  on  December  19,  1946,  that  there 
would  be  a  majority  of  the  Hilton  directors  on  the 

349  board  on  December  19,  people  designated  by  Hil¬ 
ton?  A  On  December  19th,  I  knew  that,  yes. 

Q  Did  you  know  that  prior  to  December  19th?  A  I 
surmised  that  there  would  be. 

Q  During  your  negotiations,  was  any  notice  given  of 
this,  or  prior  to  the  consummation  of  the  sale,  was  any 
notice  of  the  negotiations  given  to  any  other,  any  of  the 
other  stockholders  of  Mayflower,  besides  Mr.  Folger? 
A  Well,  now,  Mr.  Folger  wasn’t  told  as  a  stockholder, 
he  was  told  as  president  of  the  corporation. 

Q  I  mean,  beside  Mr.  Folger,  was  anybody  else  told? 
A  Mr.  Beale  was  informed,  as  I  know,  and  I  am  sure 
that  their  directors  were  informed. 
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Q  That  was  after  the  sale,  is  that  correct?  A  Well, 
after  December  10th. 

Q  After  December  10th?  A  Yes. 

Mr.  Mack  knew  it  Mr.  Raney  knew  it. 

There  was  no  notice  sent  out  to  stockholders,  if  that 
is  what  you  mean. 

Q  Notice  was  sent  out  to  stockholders  after  the  con¬ 
summation  of  the  deal  after  December  10th?  A  After? 
There  was  nothing  sent  out  to  stockholders  after  Decem¬ 
ber  10th  until  cash  had  been  paid,  which  was  December 
18th. 

•  •  •  • 

350  Q  That  was  the  first  notice  that  went  out  to 
stockholders?  A  That  was  the  only  notice  I  know 

of. 

MB.  DICK:  All  right,  sir. 

Will  you  mark  this. 

MR.  DICK:  I  have  shown  Mr.  Stewart  Plaintiffs  *  Ex¬ 
hibit  44,  Your  Honor,  which  is  initialled  by  counsel  on 
the  other  side.  I  would  like  to  read  it  into  the  record. 

This  is  a  copy  of  a  letter  dated  December  20th,  1946, 
from  John  Clifford  Folger  to  “My  dear  Ray:” — 

THE  WITNESS:  What  is  the  date,  may  I  ask? 

MR.  DICK:  December  20,  1946. 

“My  dear  Ray:”  Ray  is  Mr.  Raymond  McGrath,  a 
director  of  Mayflower: 

“My  dear  Ray: 

“Thank  you  very  much  for  your  letters  of  December 
16th  and  for  your  thoughtful  interest  in  matters 

351  relating  to  the  Mayflower  and  to  me  personally. 

“I  shall  feel  badly  if  you  will  not  make  our  office 
your  headquarters  when  you  are  in  Washington  or  passing 
through.  I  am  quite  serious  about  this  request  because 
I  am  eager  to  get  your  point  of  view  about  a  good  many 
matters. 


“I-  am  checking  with  Thornton  Raney  to  make  sure 
the  oversight  with  respect  to  directors’  fees  is  corrected. 

“Things  seem  to  be  working  ont  satisfactorily  accord¬ 
ing  to  the  plan  which  Ken  and  Jack  mapped  ont.  I  will 
make  sure  to  give  your  messages  to  Boyd  Hatch. 

“With  warmest  regards  and  all  good  wishes,  I  am, 

“Sincerely  yours, 

“John  Clifford  Folger.” 

BY  MR.  DICK: 

Q  Now,  Ken  and  Jack —  A  That  is  Ken  Baxter  and 
myself. 

Q  Coold  you  throw  some  light  on  this  plan  which  was 
satisfactorily  being  worked  ont?  A  All  I  know — there 
was  no  plan  that  I  know  of,  except  that  we  had  to  let 
the  machinery  go  through  after  the  December  10th  meet¬ 
ing,  to  arrange  the  payments,  but  there  was  no  plan  that 
I  know  of,  either,  of  any  character. 

Q.  After  yon  closed  the  deal  with  Mr.  Binns,  was 
352  there  any  discussion  as  to  who  should  send  ont  the 
notice  to  the  minority  stockholders?  A  Yes,  sir. 
There  was  quite  considerable  discussion  as  to  whether 
notice  should  be  sent  out  by  the  then  Donner  Estates,  Inc., 
or  the  Hilton  Hotels  Corporation,  or  combined.  The 
main  thing  was  they  had  to  go  out. 

We  took  the  position  in  the  Donner  office  that  we  had 
nothing  more  to  do  with  it  We  could  not  make  an  offer 
to  the  other  stockholders  to  buy  stock  for  the  Hilton 
group.  Therefore,  it  should  not  go  on  our  stationery. 
For  the  same  reason,  we  figured  that  there  was  no  reason 
for  us  to  make  a  joint  statement  to  the  stockholders. 
They  had  bought  our  stock.  It  had  been  a  stock  trans¬ 
action  completely,  just  as  though  you  bought  it  over  the 
counter  or  anywhere  else,  and  therefore  we  took  the  posi¬ 
tion  that  we  wanted  Hilton  to  send  out  the  notice  in 
which  they  could  use  our  name,  which  I  think  they  did. 

Q  Did  you  notify  Mr.  Binns  about  the  exact  amount 
of  shares  and  in  what  trust  each  certain  amount  of  shares 
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was  situated!  A  No,  we  didn’t  tell  the  trust  because 
they  didn’t  have  any  interest  to  him. 

We  had  told  the  banks,  or  that  the  Hilton  Hotels  Cor¬ 
poration  could  write  letters  to  the  banks  giving  them  a 
bill,  so  to  speak,  which  would  be  a  letter,  but  when 

353  it  came  down  to  the  various  trusts,  they  weren’t 
interested  in  the  trusts,  as  they  were  interested  in 

the  trustees,  or  the  custodian. 

•  •  •  • 

BY  MB.  DICK: 

Q  Mr.  Stewart,  are  you  familiar  with  the  contents  of 
Plaintiffs’  Exhibit  45,  a  letter  that  was  sent  by  you  as 
president  of  Donner  Estates,  Incorporated,  to  the  Hilton 
Hotels  Corporation!  A  Yes. 

MB.  DICK:  I  should  like  to  read  into  the  record  this 
letter  dated  December  14,  1946,  from  Donner  Estates, 
Inc.,  John  Stewart,  President,  to  Hilton  Hotels  Corpora¬ 
tion,  The  Palmer  House,  Chicago,  Illinois. 

“Gentlemen: 

“In  connection  with  the  proposed  purchase  by  you  of 
194,525  shares  of  the  Common  Capital  Stock  of  the  May¬ 
flower  Hotel  Corporation  from  affiliated  interests  of  Don¬ 
ner  Estates,  Inc.,  we  herewith  advise  you  that  the  various 
vendors  have  good  title  to  the  stock  being  sold  and  that 
the  said  stock  is  free  and  dear  of  all  liens  and  encum¬ 
brances,  and  that  the  said  vendors  have  the  right 

354  to  sell  the  same  and  convey  good  title  thereto. 

“Very  truly  yours, 

“Donner  Estates,  Inc., 

“John  Stewart,  President” 

' 

BY  MB.  DICK: 

355  Q  Were  you  present  at  the  meeting  of  Decem¬ 
ber  19,  1946,  when  the  Hiltons  took  over  the  con¬ 
trol  of  the  board  of  directors  and  of  the  funds!  A  Yes. 


Q  You  knew  prior  to  that  date,  or  prior  to  the  meeting, 
that  there  was  going  to  be  a  change  in  the  board — the 
majority  of  the  board?  A  Yes,  sir.  I  knew  that  I  was 
resigning  and  certain  other  directors  were  resigning. 

(By-laws  of  Mayflower  Hotel  Corporation  was  marked 
as  Plaintiffs7  Exhibit  No.  46.) 

MR.  DICK:  I  have  here  the  by-laws  of  the  May- 
356  flower  Hotel  Corporation,  Plaintiffs7  Exhibit  46, 


Plfs.  Ex.  #  46 

By-Laws  of  Mayflower  Hotel  Corporation 


Article  II. 


Board  of  Directors 

Section  1.  Number  and  Term  of  Office.  The  business 
and  the  property  of  the  Corporation  shall  be  managed  and 
controlled  by  the  board  of  directors. 


Any  vacancy  occurring  in  the  board  of  directors  shall 
be  filled  (and  in  case  of  any  increase  in  the  number  of 
directors  by  action  of  the  board,  the  additional  directors 
shall  be  elected)  by  a  vote  of  a  majority  of  the  directors 
then  in  office  although  less  than  a  quorum;  provided,  how¬ 
ever,  that  if  the  remaining  directors  shall  constitute  less 
than  a  majority  of  the  whole  Board,  upon  application  of 
any  stockholder  or  stockholders  holding  at  least  ten  per 
cent  (10%)  of  the  total  number  of  shares  of  the  capital 
stock  of  the  Corporation  at  the  time  outstanding  having 
the  right  to  vote  for  directors,  a  special  meeting  of  the 
stockholders  shall  be  called  and  held  to  fill  any  such  va¬ 
cancy  or  vacancies  or  to  replace  the  director  or  directors 


chosen  by  the  directors  then  in  office  as  aforesaid  and  the 
person  or  persons  elected  at  snch  special  meeting  of  the 
stockholders  shall  be  director  or  directors  to  fill  snch  va¬ 
cancy  or  vacancies,  and  if  any  vacancies  so  filled  by  elec¬ 
tion  by  stockholders  shall  already  have  been  filled  by 
vote  of  less  than  a  majority  of  the  Board,  the  directors 
so  elected  by  the  stockholders  shall  displace  any  person 
or  persons  who  may  theretofore  have  been  appointed  by 
the  directors  then  in  office  as  aforesaid.  Directors  so 
elected  shall  serve  until  the  next  annual  meeting  of  the 
stockholders  and  until  the  election  and  qualification  of 
their  respective  successors. 


ARTICLE  IV. 

Officers 

Section  1.  Titles  and  Term  of  Office.  The  general  offi¬ 
cers  of  the  Corporation  shall  be  a  president,  a  vice-presi¬ 
dent,  a  secretary  and  a  treasurer,  who  shall  be  elected 
annually  by  the  board  of  directors  and  shall  serve  until 
the  next  annual  meeting  of  the  board  and  until  their  re¬ 
spective  successors  shall  be  elected  and  shall  qualify.  The 
board  of  directors  also  may  appoint  one  or  more  addi¬ 
tional  vice-presidents,  one  or  more  assistant  secretaries 
and  one  or  more  assistant  treasurers  and  such  other  offi¬ 
cers  as  it  shall  deem  necessary,  who  shall  have  such  au¬ 
thority  and  shall  perform  such  duties  as  from  time  to 
time  may  be  prescribed  by  the  board  of  directors.  Officers 
so  appointed  shall  serve  at  the  pleasure  of  the  board.  One 
person,  other  than  the  president,  may  hold  any  two  offices. 

Section  2.  Powers  and  Duties  of  the  President.  The 
president  shall  be  chief  executive  officer  of  the  Corpora¬ 
tion  and,  subject  to  the  board  of  directors,  he  shall  be  in 
general  charge  of  the  affairs  of  the  Corporation  in  the 
ordinary  course  of  its  business;  he  may  preside  at  meet¬ 
ings  of  the  stockholders  and  of  the  board  of  directors; 


376 


he  may  sign  and  execute  all  authorized  bonds,  contracts 
and  other  obligations  in  the  name  of  the  Corporation,  and 
with  the  treasurer  or  an  assistant  secretary,  may  sign  all 
certificates  for  shares  of  the  capital  stock  of  the  Corpora¬ 
tion;  he  shall  do  and  perform  such  other  duties  as  from 
time  to  time  may  be  specified  by  resolution  of  the  board 
of  directors. 

Section  3.  Vice-President  The  vice-president  shall 
have  such  powers  and  perform  such  duties  as  from  time 
to  time  may  be  assigned  to  him  by  the  board  of  directors, 
and  may  exercise  the  powers  of  the  president  during  that 
officer's  absence  or  inability  to  act 

Section  4.  Powers  and  Duties  of  the  Treasurer.  The 
treasurer  shall  have  custody  of  all  the  funds  and  securi¬ 
ties  of  the  Corporation  which  come  into  his  hands.  When 
necessary  or  proper  he  may  endorse,  on  behalf  of  the  Cor¬ 
poration,  for  collection,  checks,  notes  and  other  obligations 
and  shall  deposit  the  same  or  cause  them  to  be  deposited 
to  the  credit  of  the  Corporation  in  such  bank  or  banks  or 
depositaries  as  the  board  of  directors  shall  designate;  he 
may  sign  all  receipts  and  vouchers  for  payments  made 
to  the  Corporation,  either  alone  or  jointly  with  such  offi¬ 
cer  as  is  designated  by  the  board  of  directors;  he  may 
sign  with  the  president  or  vice-president  all  certificates 
for  shares  of  the  capital  stock  of  the  Corporation;  when¬ 
ever  required  by  the  board  of  directors  he  shall  render  a 
statement  of  his  cash  account;  he  shall  enter  or  cause  to 
be  entered  regularly  in  the  books  of  the  Corporation  to  be 
kept  by  him  for  that  purpose  full  and  accurate  accounts 
of  all  moneys  received  and  paid  out  on  account  of  the 
Corporation;  he  shall  at  all  reasonable  times  exhibit  his 
books  and  accounts  to  any  directors  of  the  Corporation 
during  business  hours;  he  shall  perform  such  other  or 
further  duties  as  the  board  of  directors  may,  from  time  to 
time,  specify;  he  khall  give  such  bond  for  the  faithful  dis¬ 
charge  of  his  duties  and  in  such  form  as  the  board  of 
directors  may  require. 
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Section  5.  Assistant  Treasurerers.  Each  assistant 
treasurer  shall;  have  such  powers  and  perform,  snch  duties 
as  may  be  assigned  to  him  by  the  board  of  directors  and 
the  assistant  treasurers  shall  exercise  the  powers  of  the 
treasurer  during  that  officer’s  absence  or  inability  to  act 

Section  6. ;  Powers  and  Duties  of  the  Secretary.  The 
secretary  shall  keep  the  minutes  of  all  meetings  of  the 
board  of  directors  and  the  minutes  of  all  meetings  of  the 
stockholders;  he  shall  attend  to  the  giving  and  serving 
of  all  notices ;  he  may  sign,  with  the  president,  in  the  name 
of  the  Corporation,  all  contracts  authorized  by  the  board 
of  directors,  and  when  so  directed  by  the  board  of  direc¬ 
tors,  he  shall  affix  the  seal  of  the  Corporation  thereto;  he 
may  sign  with  the  president  or  a  vice-president  all  certifi¬ 
cates  for  shares  of  the  capital  stock  of  the  Corporation; 
he  shall  have  charge  of  the  certificate  books,  transfer 
books  and  stock  ledgers,  and  such  other  books  and  papers 
as  the  board  of  directors  may  direct,  all  of  which  shall  at 
all  reasonable  times  be  open  to  the  inspection  of  any  direc¬ 
tor  upon  application  at  the  office  of  the  Corporation  dur¬ 
ing  business  hours,  and  he  shall  in  general  perform  all 
the  duties  incident  to  the  office  of  secretary  subject  to  the 
control  of  the  board  of  directors,  and  such  other  or  fur-  - 
ther  duties  as  the  board  of  directors  may  from  time  to 
time  specify. 

Section  7.  Assistant  Secretaries.  Each  assistant  sec¬ 
retary  shall  have  such  powers  and  perform  such  duties 
as  may  be  assigned  to  him  by  the  board  of  directors  and 
the  assistant  secretaries  shall  exercise  the  powers  of  the 
secretary  during  that  officer’s  absence  or  inability  to  act. 
Any  action  taken  by  an  assistant  secretary  in  the  perfor¬ 
mance  of  the  duties  of  the  secretary  shall  be  conclusive 
evidence  of  the  absence  or  inability  to  act  of  the  secretary 
at  the  time  such  action  was  taken. 


Section  10.  Management  Contracts.  If  authorized  by 
the  board  of  directors,  the  Corporation  may  enter  into  a 
contract  or  contracts  with  any  person,  firm  or  corporation, 
as  its  agent,  for  the  management  and  supervision  of  the 
property  at  Washington,  D.  C.,  known  as  the  Mayflower 
Hotel  and  may  delegate  (to  the  extent  permitted  by  law) 
to  such  agent  any  and  all  powers  and  authority  in  con¬ 
nection  with  the  management  and  operation  of  said  prop¬ 
erty  as  shall  be  determined  by  the  board. 

•  •  •  • 


358  Q  Now,  Mr.  Stewart,  the  directors  at  that  meet¬ 
ing  resigned  in  pairs  instead  of  all  four  resignations 
being  submitted  at  once?  A  I  think  that  is  correct 

Q  At  that  meeting  of  December  19,  1946,  an  announce¬ 
ment  was  made  that  a  management  contract  would  be  pre¬ 
sented  at  the  next  meeting.  Do  you  recall  who  made  that 
announcement?  A  No,  sir,  I  don’t.  I  was  resigned 
from  the  board,  and  I  think  that  that  took  place  after  I 
resigned.  I  am  not  sure,  but  I  think  so.  I  can’t  remem¬ 
ber  it  now. 

Q  Did  you  discuss  with  Mr.  Binns  prior  to  that  meet¬ 
ing,  or  was  there  any  discussion  with  them  where  they 
told  you  of  their  plans  to  have  a  management  contract 
for  the  Mayflower?  A  I  think  Mr.  Binns  may  have  told 
me  that  day  when  I  saw  him,  because  I  never  saw  him 
after  December  10  until  December  19,  that  I  can  remem¬ 
ber.  He  may  have  said  that  they  were  going  to  suggest 
a  management  contract  to  the  Mayflower  board  of  direc¬ 
tors,  but  that  had  nothing  to  do  with  any  negotiations 
that  I  had  with  Mr.  Binns. 

(A  letter  of  January  6,  1947,  from  Hartson  to  Baxter 
was  marked  as  Plaintiffs’  Exhibit  No.  47.) 

359  MB.  DICK:  Plaintiffs’  Exhibit  47,  which  has 
been  initialled  by  counsel  for  the  other  side,  I 

should  like  to  read  into  the  record,  to  round  out  the  story 
of  the  resignations.  The  letter,  signed  by  Nelson  T.  Hart- 
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son,  is  addressed  to  Colonel  C.  Kenneth.  Baxter,  Lincoln- 
Liberty  Building,  Philadelphia,  Pennsylvania,  and  is  dated 
January  6, 1947.  It  reads  as  follows : 

“Dear  Ken: 

“I  am  reminded  by  Mr.  Friedman,  counsel  for  the  Hil¬ 
ton  Hotels  Corporation,  and  secretary  of  the  Mayflower 
Hotel  Corporation,  that  your  resignation  should  be  sub¬ 
mitted  as  vice  president  of  the  corporation,  in  addition 
to  the  resignation  already  submitted  by  you.  Would  you 
not  be  good  enough  to  send  such  a  resignation  to  me, 
dated  December  19,  1946,  at  your  earliest  convenience,  so 
that  I  may  forward  it  to  Mr.  Friedman’s  office. 

“With  kindest  regards,  I  am, 

“Sincerely  yours, 

“Nelson  T.  Hartson.” 

BY  MB.  DICK: 

Q  Mr.  Stewart,  I  should  like  to  show  you  this  letter, 
Plaintiffs’  Exhibit  16,  that  was  put  in  yesterday.  A  Yes. 

Q  In  this  letter,  which  was  written  to  Mr-  Binns, 
360  you  suggest  a  letter  to  the  Mayflower  stockholders, 
“similar  to  the  one  which  I  have  enclosed.” 

Is  the  letter  which  was  sent  out  by  Hilton  Hotels,  Plain¬ 
tiffs’  Exhibit  15,  similar  to  that  onet  A  Yes.  The  let¬ 
ter  I  sent  Mr.  Binns  was  a  printed  letter  which  had  been 
drawn  up  and  which  had  been  used  by  the  purchasers  of 
the  previous  corporation  when  that  same  question  came 
up,  and  it  was  the  letter  that  was  sent  out  at  that  time, 
and  this  is  substantially  the  same  thing. 

BY  MB.  WHITEFOBD: 

Q  By  “previous  corporation,”  you  do  not  mean  the 
Mayflower?  A  No,  no;  the  Bittenhouse-Plaza  Apart¬ 
ments,  where  we  had  sold  a  large  majority  of  the  stock. 
BY  MB.  BOTH: 

Q  You  used  a  form?  A  It  was  a  form.  I  simply 
presented  it  as  one  that  had  been  used  before;  why  not 
base  it  on  that 

BY  MB.  DICK: 

Q  And  that  is  what  they  did?  A  Yes. 
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•  •  •  • 

Cross  Examination 
BY  MB.  JONES: 

Q  Mr.  Stewart,  for  the  benefit  of  His  Honor, 

361  would  yon  give  ns,  briefly,  just  a  little  of  yonr  busi¬ 
ness  background  before  yon  went  with  the  Donner 

organization?  A  Well,  I  was  bom  in  Baltimore,  Mary¬ 
land,  and  spent  the  first  21  years  of  my  life  there.  After 
I  got  through  college,  I  went  to  Philadelphia  with  the 
idea  of  staying  for  two  months  with  the  Cassatt  Company, 
but  l  am  still  there. 

With  Cassatt,  which  was  an  investment  banking  firm, 
and  also  private  bankers,  I  served  in  various  capacities 
from  runner,  up.  I  mean  from  runner  of  securities,  on  up. 
I  was  Pennsylvania  syndicate  manager  at  one  time.  I 
was  manager  of  the  trading  department  at  one  time. 

They  were  finally  merged  into  E.  A.  Pierce  &  Company, 
the  big  New  York  Stock  Exchange  firm,  and  they  wanted 
me  to  go  to  New  York.  But  I  couldn’t  take  New  York, 
so  I  stayed  in  Philadelphia  as  manager  of  their  stock 
department  I  remained  in  that  capacity  after  the  firm 
was  merged  into  Merrill  Lynch,  and  lot  more  names,  until 
September,  1940,  when  my  then  father-in-law,  Mr.  Bonner, 
asked  me  to  take  the  presidency  of  the  Donner  Estates, 
Inc.,  which  he  was  just  forming,  so  as  to  perpetuate  the 
management  of  the  trusts  that  he  had  formed  for  his  fam¬ 
ily  and  for  the  various  charitable  funds  that  he  had 
started. 

Since  1940,  that  has  been  my  sole  position,  except  that 
I  have  served  on  the  boards  of  a  number  of  corpo- 

362  rations  all  over  the  country. 

Q  Mr.  Stewart,  there  was  some  mention  in  your 
direct  examination  about  the  policy  of  the  board  of  the 
Mayflower  with  reference  to  reduction  of  the  debt  of  that 
corporation.  Will  you  give  us  a  little  more  detailed  in¬ 
formation  on  that?  A  Well,  the  Mayflower,  when  I  went 
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on  the  board,  had  a  bond  issne  that  was  coming  due,  if  I 
remember  correctly,  somewhere  around  1950.  It  was  a 
sizable  issne.  The  Mayflower  had  been  in  trouble  due  to 
overcapitalization  during  the  Thirties,  and  those  bonds 
had  been  scaled  down,  and  the  bondholders  had  been  given 
the  common  stock. 

The  bonds  paid  5  per  cent,  which  we  felt  was  a  little 
high.  We  wanted  to  get  those  bonds  paid  off  and  reduce 
it,  because  the  hotel  business,  from  our  experience,  was 
pretty  much  of  a  feast  or  a  famine.  If  the  business  was 
not  good,  why,  it  was  terrible;  and  if  it  was  good,  why, 
no  hotel  operates  at  a  hundred  per  cent  occupancy.  We 
just  thought  it  was  sounder  to  pay  off  the  bonds  and  re¬ 
duce  the  interest  obligations. 

Q  It  is  a  fact,  is  it  not,  Mr.  Stewart,  that  during  this 
period  of  time,  or  at  least  during  a  large  part  of  it,  the 
corporation  was  able  to  use  its  funds  to  acquire  those 
bonds  at  a  considerable  discount!  A  Oh,  yes,  by 

363  all  means.  We  bought  bonds  down  as  low  as  81 
or  82: 

Q  And  some  in  the  70’s;  didn’t  you?  A  We  may 
have  before  I  went  on  the  board;  I  am  only  talking  of 
when  I  was  on  the  board.  But  we  bought  them. 

BY  THE  COUBT: 

Q  When  did  you  go  on  the  board,  sir?  A  Novem¬ 
ber,  1941. 

•  •  •  « 

BY  MB.  JONES: 

Q  I  believe  you  have  covered  this  situation,  but  there 
was  some  reference  made  here  to  an  offer  by  a  man  known 
as  Peter  Miller  and  some  question  raised  as  to 

364  whether  he  offered  $7,000,000  or  $9,000,000.  Did 
you  ever  hear  of  that?  A  I  don’t  know  anything 

about  that. 

Q  You  never  heard  of  it?  A  No. 

Q  In  your  direct  examination,  Mr.  Stewart,  I  think 
you  mentioned  that  in  connection  with  the  Whiteford  let- 
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•  •  •  • 

Cross  Examination 
BY  MB.  JONES: 

Q  Mr.  Stewart,  for  the  benefit  of  His  Honor, 

361  would  yon  give  ns,  briefly,  just  a  little  of  your  busi¬ 
ness  background  before  you  went  with  the  Donner 

organization?  A  Well,  I  was  bora  in  Baltimore,  Mary¬ 
land,  and  spent  the  first  21  years  of  my  life  there.  After 
I  got  through  college,  I  went  to  Philadelphia  with  the 
idea  of  staying  for  two  months  with  the  Cassatt  Company, 
but  I  am  still  there. 

With  Cassatt,  which  was  an  investment  banking  firm, 
and  also  private  bankers,  I  served  in  various  capacities 
from  runner,  up.  I  mean  from  runner  of  securities,  on  up. 
I  was  Pennsylvania  syndicate  manager  at  one  time.  I 
was  manager  of  the  trading  department  at  one  time. 

They  were  finally  merged  into  E.  A.  Pierce  &  Company, 
the  big  New  York  Stock  Exchange  firm,  and  they  wanted 
me  to  go  to  New  York.  But  I  couldn’t  take  New  York, 
so  I  stayed  in  Philadelphia  as  manager  of  their  stock 
department  I  remained  in  that  capacity  after  the  firm 
was  merged  into  Merrill  Lynch,  and  lot  more  names,  until 
September,  1940,  when  my  then  father-in-law,  Mr.  Donner, 
asked  me  to  take  the  presidency  of  the  Donner  Estates, 
Inc.,  which  he  was  just  forming,  so  as  to  perpetuate  the 
management  of  the  trusts  that  he  had  formed  for  his  fam¬ 
ily  and  for  the  various  charitable  funds  that  he  had 
started. 

Since  1940,  that  has  been  my  sole  position,  except  that 
I  have  served  on  the  boards  of  a  number  of  corpo- 

362  rations  all  over  the  country. 

Q  Mr.  Stewart,  there  was  some  mention  in  your 
direct  examination  about  the  policy  of  the  board  of  the 
Mayflower  with  reference  to  reduction  of  the  debt  of  that 
corporation.  Will  you  give  us  a  little  more  detailed  in¬ 
formation  on  that?  A  Well,  the  Mayflower,  when  I  went 
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on  the  board,  had  a  bond  issue  that  was  coming  due,  if  I 
remember  correctly,  somewhere  around  1950.  It  was  a 
sizable  issue.  The  Mayflower  had  been  in  trouble  due  to 
overcapitalization  during  the  Thirties,  and  those  bonds 
had  been  scaled  down,  and  the  bondholders  had  been  given 
the  common  stock. 

The  bonds  paid  5  per  cent,  which  we  felt  was  a  little 
high.  We  wanted  to  get  those  bonds  paid  off  and  reduce 
it,  because  the  hotel  business,  from  our  experience,  was 
pretty  much  of  a  feast  or  a  famine.  If  the  business  was 
not  good,  why,  it  was  terrible;  and  if  it  was  good,  why, 
no  hotel  operates  at  a  hundred  per  cent  occupancy.  We 
just  thought  it  was  sounder  to  pay  off  the  bonds  and  re¬ 
duce  the  interest  obligations. 

Q  It  is  a  fact,  is  it  not,  Mr.  Stewart,  that  during  this 
period  of  time,  or  at  least  during  a  large  part  of  it,  the 
corporation  was  able  to  use  its  funds  to  acquire  those 
bonds  at  a  considerable  discount!  A  Oh,  yes,  by 

363  all  means.  We  bought  bonds  down  as  low  as  81 
or  82." 

Q  And  some  in  the  70 ’s;  didn’t  you!  A  We  may 
have  before  I  went  on  the  board;  I  am  only  talking  of 
when  I  was  on  the  board.  But  we  bought  them. 

BY  THE  COURT: 

Q  When  did  you  go  on  the  board,  sir!  A  Novem¬ 
ber,  1941. 

•  •  •  • 

BY  MB.  JONES: 

Q  I  believe  you  have  covered  this  situation,  but  there 
was  some  reference  made  here  to  an  offer  by  a  man  known 
as  Peter  Miller  and  some  question  raised  as  to 

364  whether  he  offered  $7,000,000  or  $9,000,000.  Did 
you  ever  hear  of  that!  A  I  don’t  know  anything 

about  that 

Q  You  never  heard  of  it!  A  No. 

Q  In  your  direct  examination,  Mr.  Stewart,  I  think 
you  mentioned  that  in  connection  with  the  Whiteford  let- 
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ters,  that  were  introduced,  there  had  been  repeated  warn¬ 
ings  given  to  the  board  abont  being  careful  not  to  involve 
the  hotel  in  any  way  with  real  estate  commissions.  A 
Absolutely. 

Q  Yon  were  very  careful  of  that?  A  I  think  we  prob¬ 
ably  fell  over  backwards. 

Q  You  had  the  feeling  sometimes  that  if  you  fell  to 
one  of  these  real  estate  men,  they  would  claim  commission 
if  they  would  ever  sell  that  property?  A  Well,  I  wouldn’t 
put  them  in  that  category. 

Q  This  contract  of  December  10,  or  this  little  piece  of 
paper — 

THE  COURT:  Excuse  me,  Mr.  Jones.  Does  this  ref¬ 
erence  to  Peter  Miller  involve  testimony  which  was  dis¬ 
cussed  the  other  day  and  not  offered,  finally? 

MR.  JONES :  Yes,  Your  Honor. 

THE  COUBT:  I  see. 

BY  MR.  JONES: 

365  Q  Who  drew  that  little,  short  contract  of  De¬ 
cember  10,  1946,  signed  by  you  and  Mr.  Binns?  A 
I  think  that  was  my  effort  at  being  a  lawyer. 

Q  Your  effort  at  being  a  lawyer.  •  •  •  A  That  is 
right. 

Q  Mr.  Stewart,  will  you  explain  to  the.  Court  and 
counsel  why  you  were  willing  to  sell  in  December  at  13? 
A  Yes,  I  shall  be  glad  to. 

THE  COUBT:  As  I  understand  it — and  I  want  to 
understand  it — in  view  of  a  tentative  offer  of  17%  a  few 
months  before,  why  would  they  consider  and  accept  an 
offer  of  13  in  December,  without  investigating  further 
whether  or  not  the  tentative  offer  could  become  a  firm 
offer? 

MB.  JONES :  Exactly,  sir. 

THE  WITNESS:  Well,  in  June  the  stock  market  and 
the  bond  market  were  pretty  good.  But  in  early  Septem¬ 
ber — very  early  September,  I  think— there  was  quite  a 
break  in  the  stock  market 
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The  Donner  Corporation,  as  the  investment  conn- 

366  sel  of  these  various  funds,  dealt  in  stocks  and  bonds 
for  those  accounts.  We  were  paid  to  do  a  good  job. 

Well,  we  missed  that  break,  just  as,  I  think,  most  other 
people  did.  That  is  not  something  we  are  proud  of. 
We  missed  it  badly,  and  nobody  said  anything  to  us,  but 
we  did  not  like  it  ourselves. 

Also,  in  or  around,  I  think,  the  first  of  October,  we  had 
a  strike,  where  all  the  employees  walked  out  of  the  May¬ 
flower,  and  the  manager,  assistant  manager,  and  various 
other  people  made  beds  and  ran  elevators.  That  lasted, 
I  think,  for  23  days.  It  was  finally  settled,  and  we  thought 
rather  unfairly.  It  increased  the  costs  of  operation  of 
the  hotel  considerably.  Once  you  put  costs  of  that  char¬ 
acter  up,  they  don ’t  come  down. 

We  had  seen  the  Mayflower  operate  during  the  war  at 
as  near  capacity  as  any  hotel  can  operate,  I  should  say, 
and  we  had  made  what  we  thought  then  was  good  money. 
But  when  the  war  was  over,  we  found  that  we  could  not 
make  any  more  money  than  we  had  been  making.  The 
gross  was  going  up,  but  the  net  was  not.  It  might  go  up 
$25,000,  or  something  of  that  sort,  but  it  was  more  or 
less  going  along  on  level  key. 

We  began  to  figure  that  we  had  stayed  with  it  long 
enough;  plus  the  fact  that  along  about  the  first  of  De¬ 
cember,  with  Mayflower  earnings  running  approximately, 
plus  or  minus,  $400,000,  that  meant  a  dollar  a  share.  At 
$13  a  share  for  the  stock,  it  was  13  times  earnings. 

367  You  have  to  have  a  pretty  good  stock  to  sell  13 
times  earnings. 

But  other  stocks,  with  a  far  better  record  than  May¬ 
flower,  and  which  had  a  far  better  market,  maybe  a  listed 
market  on  the  New  York  Stock  Exchange  or  Curb  Ex¬ 
change,  or  something  of  that  sort,  were  not  selling  at  13 
times  earnings.  They  were  selling  at  very  much  lower, 
maybe  ten  times,  eight  times,  or  six  times. 
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We  figured  that  if  we  could  get  out,  we  had  better  take 
it,  and  we  had  a  very  handsome  profit.  The  difference 
between  17  and  13  is  4  points.  That  is  $800,000,  approxi¬ 
mately.  Well,  if  we  got  17,  Uncle  Sam  would  get  25  per 
cent  of  our  profits,  and  there  was  $200,000.  But  you  can’t 
sell  practically  50  per  cent  of  a  company  like  the  May¬ 
flower  overnight  It  is  a  tough  thing  to  sell.  There  are 
not  many  buyers.  If  you  could  sell  them  the  property, 
maybe  you  might  find  a  few  more.  But  it  would  be  an 
awfully  long,  drawn-out  proposition  to  do  that  If  some¬ 
body  wants  to  buy  it,  then  get  it  into  their  hands  quick. 
So  we  decided  to  get  out 
BY  MB.  JONES: 

Q  When  Mr.  Kirkeby  came  into  see  you  in  the  spring 
— let  us  take  in  the  month  of  May,  1949 — do  you  know 
what  this  stock  was  quoted  at  over  the  counter? 

MB.  DICK:  1946. 

MB.  JONES:  1946. 

THE  WITNESS:  When  Mr.  Kirkeby  came  in? 

368  BY  MB.  JONES: 

Q  Yes.  A  I  think  I  answered  Mr.  Dick’s  ques¬ 
tion  by  saying  it  was  around  18  to  1  8%  bid  and  asked. 

Q  At  the  time  of  this  sale,  the  market  had  broken? 
A  When  we  sold? 

Q  Yes.  A  I  think  the  bid  was  11%,  and  the  offering 
price  12%.  It  never  had  a  big  market  We  got  more 
than  the  market 

Q  You  got  more  than  the  market?  A  Yes. 

THE  COUBT:  The  Court  will  recess  until  two  o’clock. 

(Thereupon,  at  12 :30  p.  m.  a  recess  was  taken  until  2:00 
p.  m.  of  the  same  day.) 

369  BY  MB.  JONES: 

Q  Mr.  Stewart,  coming  now  to  the  sale  of  this 
stock  of  the  Donners  to  the  Hilton  Hotels  Corporation,  I 
think  you  have  testified  that  that  stock  was  sold  for  $13 
a  share?  A  That  is  right 


Q  Was  there  any  other  consideration,  direct  or  indi¬ 
rect,  paid  or  promised  to  anyone  in  connection  with  this 
sale?  A  Not  to  anyone  in  any  way,  shape,  or  form, 
before,  after,  or  ad  infinitum. 

Q  The  $13 —  A  The  $13  a  share  which  was  paid  per 
share,  and  we  paid  the  Federal  stamp  taxes. 

BY  THE  COUBT: 

Q  Before  I  forget  it,  did  the  Hilton  Hotels  Corpora¬ 
tion  have  any  connection  whatever  or  know  any- 

370  thing  about,  as  far  as  you  know,  the  non-payment 
of  dividends  or  of  the  transaction  in  July  or  August 

of  1946  when  the  debt  was  refinanced?  A  We  had  never 
discussed  it  with  them  in  any  way,  shape,  or  form. 

Q  As  far  as  you  know,  they  did  not  know  it?  A  No. 
THE  COUBT:  That  is  all  I  want  to  ask. 

BY  MB.  JONES: 

Q  In  that  connection,  Mr.  Binns,  who  was  representing 
the  Hiltons  in  these  negotiations,  had  been  on  the  Board 
of  Directors  of  Mayflower?  A  Oh,  yes. 

Q  And  I  think  the  record  shows  that  during  his  tenure 
on  the  Board  no  dividends  had  been  paid?  A  That  is 
right. 

Q  Now,  with  reference  to  the  refinancing  in  July  of 
1946,  when  Folger,  Nolan  purchased  $1,700,000  in  notes 
at  2%,  Mr.  Stewart,  what  have  you  to  say  about  the  ad¬ 
vantage  of  that  rate  to  the  hotel  or  that  refinancing?  A 
Well,  that  more  or  less  parallelled  the  original  refinanc¬ 
ing.  We  saved  1  y2  per  cent  in  fixed  charges. 

Q  That  is,  when  you  refinanced —  A  When  we  paid 
off  the  fives  and  took  three  and  a  halves. 

371  BY  THE  COUBT: 

Q  I  want  to  get  this  dear  in  my  mind.  Did  Mr. 
Binns  in  any  way,  direct  or  indirect,  make  any  motion  or 
any  suggestion  that  there  should  be  no  dividends  paid? 
A  No. 

Q  As  far  as  you  know?  A  As  far  as  I  know,  abso¬ 
lutely  none. 


Q  Was  he  the  one  who  made  the  suggestion  about 
refinancing?  A  No. 

THECOTJBT:  All  right 

THE  WITNESS:  We  had  saved  one  and  a  half  per 
cent  in  fixed  charges,  and  we  had  cut  down  onr  total  fixed 
indebtedness.  It  then  became  possible,  dne  to  the  passage 
of  time,  that  that  three  and  a  half  per  cent  mortgage 
could  be  called,  and  it  was  called  by  this  financing,  which 
again  cut  the  interest  and  the  rate,  that  we  thought  was 
astounding,  and  I  think  we  also  cut  down  the  size  of  the 
total  indebtedness,  because  we  borrowed  a  million  seven 
and  I  think  the  three  and  a  halves  were  outstanding  in 
some  amount  above  that;  also  the  three  and  a  half,  which 
was  held  by  The  Penn  Mutual,  was  a  first  mortgage,  I 
believe. 

This,  although  it  had  a  provision  that  you  could  put  a 
first  mortgage  in  front  of  it,  was  not  a  mortgage;  and  I 
had  served  on  loan  committees  of  banks  and,  well, 
372  it  is  just  one  step  removed.  It  is  not  a  first  mort¬ 
gage  unless  it  says  it  is  a  first  mortgage;  and  we 
figured  for  just  a  note  of  a  corporation,  it  was  an  as¬ 
tounding  rate  of  interest,  with  very  advantageous  pay¬ 
ments  against  principal,  25,000  every  quarter,  and  we  had 
the  right  to — 

BY  MB.  JONES: 

Q  Prepay?  A  Prepay  without  any  penalty,  up  to 
reasonable  amounts. 

Q  Of  course,  if  the  Mayflower  had  gotten  into  finan¬ 
cial  difficulties,  the  banks  which  held  these  notes  would 
come  in  as  general  creditors  rather  than  as  preferred 
creditors  having  collateral?  A  Well,  they  would  not 
have  a  mortgage. 

Q  They  would  not  have  a  mortgage?  A  They  would 
have  a  note  of  the  corporation. 

Q  Mr.  Stewart,  in  this  transaction  in  the  selling  of 
this  stock,  was  there  anything  unusual  in  any  way  about 
it?  A  Not  from  my  point  of  view.  Our  business  as 
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investment  counsel  for  the  Donner  interests  was  to  handle 
investments,  and  through  that  we  bought  stocks,  we  bought 
bonds,  preferred  stocks,  bonds  of  all  characters,  tax  free 
and  otherwise. 

We  treated  it  as  just  a  run  of  the  mill  transaction  that 
was  a  little  larger  than  our  day  to  day  transactions.  We 
do  not  do  that  sort  of  thing  all  the  time,  although 

373  we  were  handling  large  funds. 

Q  I  might  ask  you  this:  Did  the  holdings  of 
the  Donner  interests  in  the  Mayflower  stock  constitute  a 
large  or  small  percentage  of  the  total  holdings!  A  At 
cost,  a  small  percentage ;  quite  small. 

Q  Could  you  give  us  anything  percentagewise!  A 
Well,  do  you  wish  market! 

Q  No.  Would  you  say  three  or  four  per  cent  or  five 
per  cent  or  ten  per  cent,  whatever  it  is!  A  At  cost! 

Q  Well,  let  us  take  it  at  cost  first.  A  Well,  just  a 
minute.  I  have  to  use  a  little  arithmetic  here.  Oh,  at 
cost  it  was  less  than  two  per  cent 

Q  I  see.  Now,  Mr.  Stewart,  did  you  or  anyone  else 
that  you  knew  anything  about  enter  into  any  conspiracy 
with  Mr.  Binns  or  Hilton  or  .anyone  else  to  refuse  to  pay 
dividends  on  this  stock  in  order  to  reduce  the  market 
value  of  the  stock!  A  No;  no,  definitely  not;  and  I  do 
not  think  the  stock  ever  went  down  any  after  it  started 
trading  on  its  own. 

Q  Now,  I  notice  that  in  paragraph  4  of  the  complaint 
an  allegation  is  made:;-, :■>  ^ 

“In  pursuance  of  a  scheme  to  depress  the  market  value  | 
of  the  stock  of  Mayflower,  Donner,  acting  through  its 
Mayflower  directors  and  officers,  refused  to  pay 

374  dividends  upon  said  stock.” 

%  ;I  think  you  have  answered  that  that  is  not  a  fact, 
have  you  not !  A  That  is  not  a  fact  at  all 

Q  In  paragraph  5  this  allegation  appears: 

“Plaintiffs  alleges  upon  information  and  belief  that 
during  the  year  1945  and  thereafter  the  defendant  Donner, 
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acting  through  the  defendants  Stewart  and  C.  Kenneth 
Baxter,  entered  into  a  conspiracy  with  the  defendants 
Binns,  Folger  and  Hilton  and  the  latter’s  officers  and  di¬ 
rectors  as  follows : 

“(a)  to  secure  control  of  Mayflower  for  Hilton  by  ille¬ 
gal  means,  namely,  secretly  and  fraudulently  so  as  to 
circumvent  the  stockholders  and  to  defraud  the  minority 
stockholders,  as  set  forth  specifically  hereinafter.” 

Is  that  an  accurate  statement?  A  That  is  about  as 
inaccurate  a  statement  as  I  have  ever  heard. 

Q  And  it  is  not  true,  I  take  it?  A  It  is  definitely, 
100  percent,  1000  percent,  untrue. 

Q  “(b)  to  assist  the  defendant  Hilton  in  the  acquisi¬ 
tion  of  Mayflower  stock  held  by  minority  stockholders  at 
a  manipulated  price  by  knowingly  making  misrepre- 
375  sentations  as  to  the  price  paid  by  Hilton  to  Donner, 
with  the  intent  to  induce  the  minority  stockholders 
to  sell  at  such  false  price,  as  set  forth  specifically  here¬ 
inafter.” 

Is  that  correct?  A  No,  that  is  not  true,  for  the  simple 
reason  that  we  were  big  stockholders.  I  explained  this 
morning  we  have  found  that  others  follow  us  in  our  in¬ 
vestments.  They  hear  of  the  Donner  Corporation  going 
into  a  deal,  and  we  have  a  lot  of  people  coming  along 
behind;  but  when  we  sold — whether  they  are  with  us  or 
not,  we  can’t  do  anything  about  it— -but  when  we  sold, 
we  figured  that  we  were  getting  out  The  only  right, 
decent,  and  proper  thing  was  to  give  everyone  else  the 
right  to  get  out  if  they  wanted  to.  They  did  not  have  to. 
There  was  no  recommendation  of  any  character  on  our  . 
part  that  they  take  it  or  decline  it  I  thinV  that  is  all  I 
can  say  on  that 

Q  And  the  next  subparagraph  under  this  alleged  con¬ 
spiracy  is: 

“to  assist  the  defendant  Hilton  in  exercising  its  con¬ 
trol  fraudulently  by  operating  Mayflower  primarily  for 
Hflton’s  benefit,  as  set  forth  specifically  hereinafter.” 


A  Oh,  there  is  nothing  to  that  at  all*  We  do  not  know 
anything  about  that. 

Q  In  the  same  paragraph  this  allegation  ap¬ 
pears: 

376  “in  July,  1946,  in  order  to  prepare  for  consum¬ 
mation  of  the  conspiracy,  the  defendant  Folger,  to¬ 
gether  with  the  defendants  Stewart  and  C.  Kenneth  Bax¬ 
ter,  caused  the  mortgage  on  Mayflower  to  be  paid  off,  so 
as  to  dear  the  property  for  the  benefit  of  the  future  ma¬ 
jority  stockholder,  Hilton.” 

A  No. 

Q  You  did  not  have  any  negotiations  whatever  with 
Hilton  at  that  time?  A  None  whatsoever.  Our  primary 
purpose  in  paying  off  the  Penn  Mutual  loan  was  because 
we  could  get  money  cheaper  and  on  better  terms. 

MB.  JONES:  That  is  all.  Thank  you. 

v  '  •  a.  y.,  r.  '  •  i  •  •  •  • 

Redirect  Examination 
BY  MB.  DICK: 

Q  Mr.  Stewart,  at  the  time  you  were  negotiating  with 
Mr.  Binns  on  behalf  of  Donner  Corporation,  you  were 
also  a  director  of  the  Mayflower,  were  you  not?  A  Yes, 
sir. 

Q  And  Mr.  Baxter  was  also  a  director  of  the  May¬ 
flower?  A  Yes,  sir. 

Q  Now,  you  stated  that  the  reason,  or  one  of  the  rea¬ 
sons,  that  you  agreed  to  have  Donner  sell  this  stock  to 
Hilton  for  13  was  the  fact  that  there  was  a  strike 

377  going  on,  a  21-day  strike?  A  No;  had  gone  on. 

Q  Had  gone  on?  A  Had  gone  on.  The  strike 
was  settled  at  the  time  the  settlement  was  made. 

Q  And  despite  the  fact  that  there  was  a  strike  for  21 
days  in  that  year,  the  Mayflower  Corporation  still  made 
a  profit  of  $345,653  over  and  above  taxes;  is  that  true? 
A  Well,  I  think  that  is  about  what  they  earned.  I  do 
not  know  whether  that  is  the  exact  figure,  but  I  know  it 
is  about  that  S  2 


378  Q  Yon  also  stated  that  there  was  a  break  or  a 
temporary  break  in  the  stock  market  at  that  time 

that  you  were  negotiating  with  Mr.  Binns?  A  That 
break  occurred,  I  think,  early  in  September  or  around  the 
first  of  September,  thereabouts. 

Q  Now,  isn’t  it  true  that  after  that  period  the  stocks 
came  back  up?  The  prices  of  stocks  and  the  market  values 
went  up  ?  A  Not  to  where  they  had  been. 

Q  But  since  1946  up  to  the  present  time?  A  Oh,  up 
to  Ike  present  time,  yes. 

THE  COURT:  That  is  a  matter  of  general  knowledge. 
I  can  verify  that  myself. 

•  •  •  • 

379  Q  Mr.  Stewart,  did  the  Mayflower  stock  keep 
pace  with  the  increase  in  the  value  of  stocks  after 

December  19,  1946,  in  so  far  as  its  market  value  was 
concerned  ? 

MR.  ROTH:  I  object  to  that,  Your  Honor. 

THE  COURT ;  Objection  sustained. 

*  •  •  • 

380  Q  Does  the  balance  sheet  of  the  Mayflower  Cor¬ 
poration  as  of  December  31,  1946,  show  a  surplus 

of  $3,210,585.76? 

MR.  JONES:  You  have  the  statement  Show  it  to 
him. 

THE  COURT :  He  is  only  using  that  as  a  build- 

381  up  to  a  question,  that  is  alL 

•  •  •  • 

BY  MR.  DICK: 

Q  I  hand  it  to  you  (handing  a  document  to  the  wit¬ 
ness).  A  It  says  surplus,  $3,600,000  odd.  Is  that  what 
you  mean? 

•  •  •  • 

THE  WITNESS:  Yes.  I  see  $3,210,000,  partly  paid 

in  and  paid  out 


John  Lewis  Smith 


THE  WITNESS:  I  might  state  to  the  Court  that  I 
am  appearing  as  a  witness  in  this  case  and  not  as  an 
attorney. 

MB.  ROTH:  Mr.  Smith,  I  am  sorry.  I  can’t  hear 
you. 

THE  WITNESS:  I  am  appearing  as  a  witness  and 
have  not  taken  any  part  in  the  trial  of  this  case. 


Direct  Examination 
BY  MR.  CLARK: 

Q  Mr.  Smith,  will  you  state  your  full  name  to  the 
reporter?  A  John  Lewis  Smith. 

Q  And  your  residence?  A  My  residence,  District  of 
Columbia,  2424  Tracy  Place. 

Q  What  is  your  business  or  profession,  Mr.  Smith? 
A  Lawyer. 

Q  Lawyer?  A  That  is  right 

Q  And  I  take  it  you  are  a  lawyer  and  a  member  of  the 
Bar  of  the  District  of  Columbia?  A  I  have  been  for 
47  years.  •  ? 

Q  You  have  been  a  practicing  attorney  and  a  member 
of  the  District  of  Columbia  Bar  for  how  long?  A 
385  Forty-seven  years. 

Q  Forty-seven  years.  Mr.  Smith,  have  you  held 
any  official  positions  in  the  association  of  the  Bar  of  the 
District  of  Columbia?  A  I  was  president  of  the  District 
of  Columbia  Bar  Association  in  1931  or  1932. 

Q  Are  you  a  member  of  the  American  Bar  Associa¬ 
tion?  A  I  have  been  for  forty-some  years,  and  was  at 
one  time  vice-president  of  the  American  Bar  Association. 

Q  Vice-president!  A  That  is  right. 

Q  What  other  positions,  if  any,  Mr.  Smith,  of  honor 
and  trust  have  you  held  during  your  career  in  the  prac- 
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tice  of  the  law  and  otherwise  in  Washington?  A  One 
of  the  positions  that  I  held  of  honor  or  trust  was  an  ap¬ 
pointment  by  this  court  as  a  receiver  of  the.  Mayflower 
Hotel  Company  in  1930. 

Q  How  long  did  you  act  as  such  receiver?  A  Five 
years. 

Q  Five  years.  Well,  have  any  other  positions  of  honor 
been  conferred  upon  you  as  a  man?  A  In  1913  I  was 
National  Commander  of  the  Spanish  War  Veterans.  In 
1932  I  was  Department  Commander  of  the  American  Le¬ 
gion. 

Q  Have  you  held  any  other  offices  under  ap- 

386  pointment  from  Federal  District  judges  of  the  Dis¬ 
trict  Court  of  the  District  of  Columbia?  A  I  have 

been  appointed  as  arbitrator  in  one  or  two  matters  and 
as  receiver  in  one  or  two  matters  during  that  period. 

Q  Mr.  Smith,  who  was  Peter  Miller?  A  Mr.  Peter 
Miller  was  sent  to  me  by  Mr.  Louis  Hillyer,  who  at  that 
time  was  vice-president  of  the  Union  Trust  Company  and 
was  president  of  the  Raleigh  Hotel  Company. 

Q  About  when  was  that?  A  Mr.  Miller  was  sent  to 
me  by  Mr.  Hillyer  early  in  September  of  1945. 

Q  Did  Mr.  Miller  visit  you  or  have  a  conference  with 
you?  A  Mr.  Miller  came  into  my  office — I  may  say  first 
that  in  the  deposition  which  the  defendants  took  of  me, 
my  file  had  been  misplaced  on  Miller,  and  I  testified  that 
he  came  in  either  in  the  late  days  of  August  or  the  first 
few  days  of  September.  Since  that  time  I  have  gotten  the 
file  clerk  back  who  had  left  us  during  the  war,  and  we 
were  able  to  locate  the  file.  Li  that  file  the  letters  indicate 
that  he  came  into  my  office  on  the  fifth  or  sixth  of  Septem¬ 
ber,  1945. 

Q  Will  you  relate  what  was  said  and  done  between 
Mr.  Miller  and  yourself  at  that  meeting  in  your 

387  office  on  that  date? 

•  •  •  • 
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388  THE  WITNESS:  Mr.  Miller  came  in,  saying 
that  he  had  been  sent  to  me  by  Mr.  Hillyer — 

THE  COURT :  Sent  to  yon  by  what! 

THE  WITNESS :  Mr.  Hillyer,  who  was  then  vice-pres¬ 
ident  of  the  Union  Trust  Company  and  the  president  of 
the  Raleigh  Hotel. 

Mr.  Miller  told  me  that  he  was  interested  in  the  pur¬ 
chase  of  the  Mayflower;  that  he  was  just  winding  up  the 
purchase  of  the  Raleigh  Hotel;  and  that  his  people  were 
then  negotiating  for  the  purchase  of  the  Willard  Hotel. 
He  told  me  that  he  wanted  to  make  an  offer  of  $7,500,000. 

I  told  him  that  I  knew  that  they  would  not  accept 
$7,500,000.  I  told  him  further  that  there  would  be  no  use 
making  an  offer  to  the  Board  of  Directors  of  the  May¬ 
flower,  because  it  was  controlled  entirely  by  the  Donner 
interests. 

•  •  •  • 

389  Q  Do  you  own  stock  in  the  Mayflower  Hotel? 
A  I  have  owned  stock  in  it  ever  since  it  was  re¬ 
organized. 

Q  And  how  many  shares,  roughly?  A  Approximate¬ 
ly  3,900  or  4,000  shares. 

Q  And  have  you  attended  stockholders’  meetings  and 
taken,  from  the  stockholders’  standpoint,  some  interest  in 
the  affairs  of  the  hotel?  A  I  have  taken  interest  in  it 
ever  since  I  retired  as  receiver  and  the  reorganization 

was  put  through.  • 

;  +  •  •  • 

Q  And  you  are  a  party  plaintiff  in  this  action?  A  I 
am. 

I  had  not  finished  what  I  told  him. 

Q  Yes,  that  is  right  A  I  told  him  that  they  not  only 
controlled  the  stock,  but  that  they  controlled  the  Board 
of  Directors  of  the  organization.  I  told  him  I  did  not 
believe  that  there  would  be  any  use  submitting  an  offer 
to  the  Board  of  Directors,  but  that  I  would  endeavor  to 
present  the  matter  to  some  of  the  Board  who  were  con¬ 
nected  with  the  Donners. 


I  told  him  that  I  would  not  present  a  $7,500,000 

390  offer,  but  I  would  sound  out  whether  these  Donners 
would  consider  any  offer. 

After  he  left  I  immediately  went— or  the  next  morning, 
I  should  say — down  to  Mr.  Fleming’s  office. 

Q  You  mean  Robert  Y.  Fleming!  A  Robert  Y.  Flem¬ 
ing. 

Q  One  of  the  defendants  in  the  action  and  president 
of  Riggs  National  Bank!  A  That  is  right 

The  following  morning  I  went  in  to  see  Bob  Fleming 
and  told  him  of  this  situation  and  I  told  him  just  what 
had  occurred  and  the  fact  that  I  had  told  this  man  that 
I  did  not  believe  he  could  make  an  offer  which  would  be 
accepted  by  the  Donner  interests  at  that  figure. 

I  told  Mr.  Fleming  this  and  asked  him  if  he  could  con¬ 
tact  the  Donner  interests  to  see  whether  they  would  con¬ 
sider  any  offer. 

Mr.  Fleming — and  he  has  confirmed  it  in  his  deposition 
— was  able  to  fix  the  date  closer  than  I  had  been  before, 
because  he  had  come  back  early  in  September — 

MR.  JONES:  Of  1945, Mr.  Smith! 

THE  WITNESS :  1945,  and  this  conversation  with  him 
occurred  on  either  the  5th  or  6th  day  of  September,  1945. 

He  told  me  that  he  could  not  take  the  matter  up,  because 
he  had  only  gone  on  the  Board  a  short  time,  that 

391  he  was  not  close  to  the  Donners,  and  suggested  to 
me  that  I  see  Clifford  Folger,  who  was  the  presi¬ 
dent  of  the  company  and  was  very  dose  to  the  Donners. 

I  went  from  Mr.  Fleming’s  office  directly  to  Mr.  Fol- 
ger’s  office,  found  that  he  was  out,  and  left  word  for  him 
to  call  me. 

During  that  morning  or  early  afternoon  Mr.  Folger 
called  me  up. 

I  told  him  exactly  what  I  had  told  Mr.  Fleming,  and 
asked  if  he  would  contact  the  Donners  and  find  out  whether 
they  would  approve  any  offer  or  an  offer  of  that  kind. 
I  told  him  that  I  had  told  this  man,  as  I  told  Fleming, 


££5 
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that  I  did  not  believe  there  was  a  chance  of  getting  the 
property  for  $7,500,000. 

He  said,  “Kenneth  Baxter  is  in  town  and  I  will  submit  : 
the  question  to  him  and  see  whether  they  would  consider 
any  offer.” 

THE  COUBT :  Kenneth  who,  sir  ? 

THE  WITNESS:  Baxter.  He  was  the  representative 
of  the  Donner  interests  for  the  last  six  years  in  Wash¬ 
ington. 

THE  COURT:  Yes. 

THE  WITNESS:  He  was  to  see  Mr.  Baxter  either 
that  day  or  the  next  day. 

Mr.  Peter  Miller  returned  to  my  office  either  the  late 
afternoon  or  the  early  morning  of  the  next  day  and 
392  said  he  had  discussed  the  matter  with  his  people, 
who  were  in  town  negotiating  for  the  purchase  of 
the  Willard  Hotel 

BY  MR.  CLARK: 

Q  The  Raleigh  or  the  Willard?  A  He  had  com¬ 
pleted — 

Q  The  Raleigh  deal?  A  — the  Raleigh  deal  and  they 
were  here  negotiating  for  the  purchase  of  the  Willard. 
That  he  would  raise  the  offer  to  $9,000,000. 

I  immediately  called,  after  he  left,  Mr.  Folger  and  told 
him  that  Mr.  Miller  was  ready  to  make  an  offer  of  $9,- 
000,000,  and  that  what  we  wanted  was  to  know  whether 
the  Donner  interests  would  consider  such  an  offer. 

Mr.  Miller  had  told  me  that  he  was  leaving  town  that 
night  for  Detroit;  so  that  when  Mr.  Folger  told  me  that 
he  would  submit  this  matter  to  the  Donner  interests,  I 
wrote  him  a  letter,  addressing  it  to  Detroit,  and  telling 
him  what  had  occurred. 

Mr.  Miller  had  not  gone  to  Detroit  that  day,  because 
he  came  in  later,  so  that  he  did  not  get  my  letter  until  the 
10th;  but  he  had  come  in  in  the  meantime  and  made  the 
offer  of  $9,000,000. 


I  may  say  that  there  has  been  some  discussion  around 
among  the  defendants  that  I  was  disgruntled  because  I 
did  not  get  a  commission.  Mr.  Miller  offered  me 
393  a  share  of  his  commission — 


THE  WITNESS:  I  told  him  that  I  was  not  a  real 
estate  man  and  could  not  take  commissions.  I  would  rep¬ 
resent  him  as  an  attorney ;  if  we  succeeded  in  getting  the 
deal,  that  I  would  charge  him  a  reasonable  attorney’s  fee. 

I  think  that  brings  us  up  to  the  first  call  from  Mr. 
Folger. 

BY  MB.  CLARK: 

Q  Now,  when  did  you  next,  if  at  any  time,  hear  from 
Mr.  Folger?  A  I  heard  from  Mr.  Folger  probably  two 
days  after  I  had  submitted-the  first  proposition  to  him, 
which  would  make  it  about  a  day  after  the  second  propo¬ 
sition. 

394  Q  What  way  did  you  hear  from  him?  A  He 
called  me  up  to  tell  me  that  he  had  discussed  the 
matter  with  the  Bonner  interests  and  that  they  would  not 
consider  the  offer. 

Q  Was  that  after  you  had  transmitted  the  $9,000,000 
to  Mr.  Folger  or  before?  A  That  was  after  I  had  sub¬ 
mitted  the  $9,000,000  to  Mr.  Folger. 

Q  Bid  you  hear  further  from  Mr.  Folger  or  have  any 
further  discussions  or  communications  with  him  in  this 
connection?  A  Within  two  days,  his  office  being  in  the 
American  Security  and  Trust  Company  and  mine  being 
just  across  the  street,  I  got  out  of  the  car  in  front  of  the 
American  Security  and  Trust  Company  and  Mr.  Folger 
came  down  the  street  and  called  me,  and  I  talked  to  him 
for  five  minutes  on  this  proposition. 

He  explained  just  what  he  had  telephoned  me — that 
they  would  not  consider  that  offer. 

I  said,  “Will  they  consider  any  offer?” 

He  said,  “I  don’t  know,  but  I  don’t  think  they  will  con- 


had  a  syndicate  who  had  bought  the  Raleigh  Hotel  and 
they  had  closed  that  deal  and  that  those  people  were  down 
here  negotiating  for  the  Willard  Hotel. 

Q  Bnt  he  did  not  infer  that  the  Hilton  interests  had 
anything  to  do  with  it!  A  He  did  not. 

MR.  CLARK:  May  I  say  to  Yonr  Honor — I  do  not 
know  whether  it  will  be  nsed  or  not,  now,  by  either  side — 
the  defendants  took  Mr.  Peter  Miller’s  deposition,  which 
is  available,  and  we  were  present  for  cross-examination  of 
Mr.  Miller. 

THE  COURT:  If  it  does  not  interrupt  yon — 

MR.  CLARK :  Not  at  alL 

•  •  •  • 

398  Q  Was  it  yonr  understanding,  from  yonr  gen¬ 
eral  knowledge  of  Mr.  Miller,  that  the  Raleigh  own¬ 
ers  got  cash  for  their  stock?  A  I  know  that  they  got 
cash  for  the  property.  The  Miller  interests  put  a  loan  on 
and  paid  off  in  cash. 

•  •  •  • 

399  Q  I  am  just  going  to  hand  yon  cursorily  what 

have  been  marked  for  identification,  and  by  stipu¬ 
lation  made  a  part  of  the  record  as  exhibits,  Plaintiffs’ 
Exhibits  48, 49, 50, 51,  and  52. 

Those  have  all  been  initialled,  Mr.  Jones. 

MR.  JONES:  Fine. 

•  •  •  • 

400  MR.  CLARK:  Subject  to  Mr.  Jones’  objection, 
I  am  going  to  read  Plaintiffs’  Exhibit  48,  which  I 

now  propose  to  introduce  as  evidence  and  to  read  to  the 
Court,  as  being  the  first  of  a  series  of  letters  ex- 

401  changed  between  Mr.  John  Lewis  Smith’s  letter  of 
September  7  you  sent  after  you  thought  Mr.  Miller 

had  gone  to  Detroit  and  before  he  had  improved  his  offer, 
according  to  your  testimony,  from  seven  and  a  half  million 
to  nine  million?  A  That  is  right 


Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 


Plfs.  Ex.  #  4$ 

“September  7,  1945 

“Peter  A.  Miller,  Esq. 

“2100  Penobscot  Building 
“Detroit,  Michigan 
“Dear  Mr.  Miller: 

“Referring  to  our  conversation  of  yesterday  regarding 
the  situation  in  the  Mayflower  Hotel,  I  have  to  advise 
that  I  have  discussed  the  matter  with  two  members  of  the 
Board,  both  of  whom  seem  to  think  the  controlling  interest 
would  not  sell  at  this  time.  They  have  both,  however, 
agreed  to  take  the  matter  up  and  see  if  there  is  any  proba¬ 
bility  of  an  offer  being  accepted. 

“I  have  not  discussed  prices  or  conditions,  but  will  advise 
you  when  they  report  to  me. 

“Very  truly  yours,” 

Q  So  after  this  letter  he  came  into  your  office  and  re¬ 
peated  the  $9,000,000  offer?  I  am  just  repeating  your 
testimony.  Is  that  correct?  A  Yes. 

Q  Is  there  any  comment  you  care  to  make  on  that 
letter?  A  There  is  one  sentence  here  that  I  would  like 
to  explain:  “I  have  not  discussed  prices  or  conditions, 
but  will  advise  you  when  they  report  to  me.” 

In  that  I  referred  to  the  fact  that  I  had  not  made  the 
$7,500,000  offer  because  I  told  Mr.  Miller  that  I  was  con¬ 
vinced  that  that  would  not  be  accepted  and  that  I  would 
sound  out  the  Donner  interests  to  see  whether  they  would 
accept  any  offer  before  a  firm  offer  could  be  made. 

MR.  CLARK:  Now,.!  have  what  has  been  marked  for 
identification  Plaintiffs’  Exhibit  No.  49,  initialled  by  Mr. 
Jones  and  Mr.  Whiteford,  which  purports  to  be  a  letter 
from  Peter  A.  Miller  to  Mr.  John  Lewis  Smith,  dated 
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September  10,  three  days  after  this  letter,  and  I  offer  it 
in  evidence  and  ask  permission  to  read  it  to  the  Court 
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MR.  CLARK:  On  the  stationery  of  Peter  A. 
Miller,  Attorney  and  Counselor,  Detroit,  and  so 

forth: 

“Mr.  John  Lewis  Smith 
“Securities  Building 
“729  15th  Street 
“  Washington,  D.  C. 

“Dear  Mr.  Smith : 

“Thank  you  for  our  letter  of  September  5.  I  shall 
await  with  interest  any  further  word  regarding  the  situa¬ 
tion  on  the  Mayflower  Hotel. 

“I  have  discussed  this  matter  with  my  associates  at 
some  length  and  if  a  deal  can  be  worked  out,  we  are  ready 
to  proceed  at  once. 

“Yours  very  truly, 

“Peter  A.  Miller.” 

BY  MR.  CLARK: 

Q  Do  you  have  any  comments  to  make  upon  that  letter, 
Mr.  Smith?  A  No.  That  was  received  by  me  probably 
on  the  11th. 

MR.  CLARK:  Now,  I  have  in  my  hand  and  show  to 
one  of  the  attorneys  representing  the  defendants  Plain¬ 
tiffs’  Exhibit  No.  50,  which  purports  to  be  a  letter  from 
John  Lewis  Smith  to  Peter  A.  Miller  and  signed,  pre¬ 
sumably,  by  John  Lewis  Smith,  initialled  by  Mr.  Jones 
and  Mr.  Whiteford. 


403  ;;j|  MR.  CLARK:  This  is  a  letter  dated  September 
7,  1945,  addressed  to  Mr.  Peter  A.  Miller,  and 
signed  with  the  initials  on  it  of  JLS.  The  S  is  blurred. 

MR.  JONES:  I  will  stipulate  Mr.  Smith  signed  the 
letter. 

MR.  CLARK:  Thank  you. 


■SS 


•  . 
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“September  7, 1945 

“Peter  A.  Miller,  Esq. 

“2100  Penobscot  Building 
‘ 4  Detroit,  Michigan, 

“Dear  Mr.  Miller :  it 

“Referring  to  onr  conversation  of  yesterday  regarding 
the  situation  in  the  Mayflower  Hotel,  I  have  to  advise 
that  I  have  discussed  the  matter  with  two  members  of 
the  Board,  both  of  whom  seem  to  think  the  controlling 
interest  would  not  sell  at  this  time.  They  have  both,  how¬ 
ever,  agreed  to  take  the  matter  up  and  see  if  there  is  any 
probability  of  an  offer  being  accepted.  ' 

*1  have  not  discussed  prices  or  conditions,  but  win  ad¬ 
vise  you  when  they  report  to  me. 

“Very  truly  yours,” 


* 1  Mr.  Peter  A.  Miller 
“Raleigh  Hotel 
“Washington,  D.  C. 


“October  26,  1945. 


“Dear  Mr.  Miller: 

“Referring  to  our  telephone  conversation  of  today,  I 
am  enclosing  the  last  statement  made  by  the  Mayflower 
Hotel  Corporation.  The  first  trust  has  been  reduced  as 
of  September  30th  to  $1,964,458.27.  I  have  been  unable 
to  get  any  information  about  the  provisions  as  to  payment 
of  this  trust  and  as  you  can  see,  it  has  been  reduced  each 
year  and  would  indicate  that  it  can  be  paid  off.  As  soon 
as  the  President  of  the  company  returns  to  the  city  I  will 
try  to  get  that  information  for  you. . 

“Very  truly  yours.” 

“  JLS^  in  the  corner  initials. 

_ _ 

*  ,  •  *  • 

406  MR.  CLARK:  I  have  in  my  hand,  if  the  Court 
please,  what  has  been  marked  as  Plaintiffs’  Exhibit 
51  for  identification,  which  purports  to  be  a  letter  dated 


MR.  W  HITEFOBD :  I  will  agree  that  lie  did  not  know 
anything  about  it  until  he  saw  it  in  the  newspapers  on 
the  19th. 

MB.  CLARK:  Yes. 

•  •  •  • 

Q  Mr.  Smith,  I  take  it  that  yon  were  one  of  the  minor¬ 
ity  ground  that  did  not  accept  the  offer  to  purchase  at 
$13  a  share.  A  I  am  still  holding  my  stock. 

•  •  •  • 

410  Cross  Examination 

BY  MB.  JONES: 

Q  Mr.  Smith,  going  back  to  one  of  the  main  plaintiffs 
in  this  suit,  the  Mayflower  Stockholders  Protective  Com¬ 
mittee,  that  is  not  an  organization  that  was  formally  or¬ 
ganized,  was  itf  A  It  was  only  organized  in  this  way: 
that  we  had  a  meeting  of  the  people  that  I  knew  were 
stockholders,  and  we  decided  on  the  protective  association. 
Since  that  time  we  have  had  a  number  of  other  people 
write  in  and  want  to  join  in  the  complaint 

Q  In  other  words,  at  the  time  the  original  complaint 
in,  this  suit  was  filed,  I  believe  the  plaintiffs  represented 
held  about  6,500  shares,  approximately?  A  That  is  cor¬ 
rect 

Q  I  think  you  testified  this  morning  that  you  held 
about  3,900  to  4,000.  Does  that  include  the  holdings  of 
your  son,  John  Lewis  Smith,  Jr.?  A  No. 

Q  "What  are  his  holdings?  A  You  will  have  to  ask 
him  that 

Q  I  understand  you  are  going  to  put  in  a  list  of  all 
the  holders  anyhow?  A  Yes. 

Q  Turning  to  this  letter,  Mr.  Smith,  to  Mr.  Peter  Mil¬ 
ler,  of  September  7,  I  understood  you  to  say  that 
that  was  the  first  letter  in  this  series  of  correspond¬ 
ence.  A  That  is  the  first  letter. 
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Q  Had  you  not  corresponded  with.  Mr.  Miller  prior- 
to  that  time?  A  No. 

Q  I  call  your  attention  to  Plaintiffs 7  Exhibit  49,  dated 
September  10,  1945,  in  which  Mr.  Peter  Miller  answers 
your  letter  and  says : 

“Thank  you  for  your  letter  of  September  5.” 

Was  there  a  letter  of  September  5?  A  There  was 
not.  I  had  written  Mr.  Miller  to  find  out,  and  I  talked 
to  him  to  find  out,  whether  he  had  such  a  letter,  and  he 
tells  me  that  he  has  not.  He  was  evidently  referring  to 
the  letter  of  the  7th,  which  is  the  only  letter  that  I  had 
written  up  to  that  time. 

Q  I  want  to  call  your  attention,  sir,  to  what  appears 
to  be  possibly  one  or  two  little  inaccuracies  in  this  letter 
of  the  7th.  You  stated  this:: 

“•  *  *  I  have  to  advise  that  I  have  discussed  the  mat¬ 
ter  with  two  members  of  the  board,  both  of  whom  seem 
to  think  the  controlling  interest  would  not  sell  at  this 
time.” 

Those  two  members  of  the  board  were  Mr.  Fleming  and 
Mr.  Folger?  A  That  is  correct 
412  Q  Then,  you  say: 

“They  have  both,  however,  agreed  to  take  the 
matter  up  and  see  if  there  is  any  probability  of  an  offer 
.  being  accepted.” 

Mr.  Fleming  did  not  agree  to  take  it  up  with  the  Don- 
ners?  A  No.  Mr.  Fleming  said  that  he  was  not  dose 
enough  to  the  Donner  interests  and  had  only  been  on  the 
board  for  a  short  time,  and  he  suggested  that  I  take  it  up 
with  the  president  of  the  company,  Mr.  Folger. 

Q  In  your  deposition,  Mr.  Smith,  on  June  2,  1949,  in 
referring  to  this  matter — I  am  looking  at  page  14r— you 
say  this,  in  the  last  two  lines : 

“Mr.  Miller  came  to  me  and  told  me  then  they  were 
negotiating  for  the  Willard  Hotel,  having  about  wound 
up  the  negotiations  and  transfer  of  the  Baleigh.  He  said 
he  would  offer  $7,500,000  for  the  Mayflower,  not  for  the 
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majority  stock.  X  told  "him  that  I  knew  it  could  not  be 
bought  for  $7,500,000.  I  also  told  him  I  could  not  say 
that  without  the  consent  of  the  Donner  interest,  as  they 
were  the  majority  stockholders,  and  that  I  would  try  to 
sound  them  out  as  to  whether  they  would  consider  an 
offer.  I  went  immediately  to  see  Bob  Fleming.  I  told 
him  exactly  what  I  had  told  these  people  about  this 
amount,  and  I  told  him  that  they  of  course  know  that  the 
board  of  directors  was  controlled  by  Donner  and 
413  it  would  be  no  use  for  me  to  submit  that  to  the 
board,  but  I  would  like  to  know  whether  the  Donner 
interest  would  approve  an  offer.  Bob  said  he  had  only 
known  these  people  a  short  time” ; 
and  so  on.  Then  you  say: 

“I  went  right  immediately  to  the  Biggs  bank  to  Mr. 
Folger ’s  office.  Mr.  Folger  was  not  there  but  he  called 
me  up  later  during  the  day.  I  told  him  exactly  what  I, 
had  told  Mr.  Fleming  and  I  asked  him  if  he  would  submit 
it  to  Baxter  who  then  was  representing  the  Donner  inter¬ 
ests.  He  said  Baxter  was  in  town  and  that  he  would  sub¬ 
mit  it  to  him.” 

Now,  as  I  read  that,  you  did  tell  Mr.  Fleming  and  Mr. 
Folger  about  this  $7,500,000  offer?  A  I  did,  and  I  told 
them  that  I  had  told  the  management  it  would  be  useless 
to  submit  that  because  it  was  not  sufficient 

Q  I  notice  in  your  letter  of  September  7  you  say: 

“I  have  not  discussed  prices  or  conditions,  but  will 
advise  you  when  they  report  to  me.” 

Does  that  indicate  that  you  had  or  had  not  discussed 
prices  with  them?  A  It  indicates  that  I  had  not  dis¬ 
cussed  prices,  or  an  offer,  because  I  told  each  of  them 
that  I  had  told  Mr.  Miller  that  I  would  not  submit 
114  an  offer  of  this  kind  because  it  would  be  useless. 
I  told  them  that.  I  told  him  that 

Q  Mr.  Smith,  one  of  the  allegations  that  is  made  here 
in  the  complaint  refers  to  the  refinancing  of  the  hotel  in 
July  or  September,  1946,  pursuant  to  or  in  acceptance 
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of  an  offer  made  by  Folger,  Nolan  &  Company.  At  the 
time  the  Penn  Mutual  financing  was  done,  yon  were  in 
favor  of  that,  weren’t  yon?  A  Yes.  Yon  mean  the  orig¬ 
inal  loan  from  Penn  Mutual? 

Q  That  is  right  A  I  was. 

Q  As  a  matter  of  fact,  yon  had  for  some  time,  start¬ 
ing  back  as  early  as  the  annual  stockholders’  meeting  of 
1942— March  18,  1942 — suggested  at  that  meeting  that  it 
would  be  an  advisable  thing  to  try  to  refund  that  debt 
at  3  or  3 y2  per  cent?  A  I  had  suggested  that  on  sev¬ 
eral  occasions,  and  I  was  told  by  the  counsel  for  the  May¬ 
flower  that  we  were  supposed  to  protect  the  bondholders; 
that  they  were  entitled  to  get  what  the  refinancing  agree¬ 
ment  provided — 5  per  cent. 

Q  As  a  matter  of  fact,  you  were  an  original  bond¬ 
holder,  were  you  not?  A  Yes. 

Q  Is  that  the  way  you  acquired  your  stock,  Mr.  Smith 
— as  certificates  attached  to  the  bonds?  A  Some  of 
it 

415  Q  How  much  of  it?  Do  you  mind  telling  us? 
A  I  couldn’t  tell  you  that 

Q  Approximately.  A  That  was  in  1935.  I  would 
say  that  at  that  time  I  probably  had  50  per  cent  of  what 
I  now  have. 

•  •  •  • 

Q  Mr.  Smith,  after  this  Penn  Mutual  refinancing  had 
taken  place  in  1944,  you  were  quite  pleased  with  that, 
weren’t  you?  A  Penn  Mutual? 

Q  Yes,  sir.  A  I  had  nothing  whatever  to  do  with  it. 

Q  I  call  your  attention  to  an  excerpt  from  the  min¬ 
utes  of  the  annual  stockholders’  meeting  of  March  15, 
1944,  in  which  this  language  is  used : 

“Mr.  John  Lewis  Smith  stated  that  in  his  opinion  the 
officers  and  directors  were  to  be  congratulated  upon  ob¬ 
taining  a  loan  on  the  terms  stated  and  that  he  was  heartily 
in  favor  of  the  proposed  refinancing,  and  desired  to  be 
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recorded  as  seconding  the  motion  to  adopt  the  resolu¬ 
tion.” 

416  Do  yon  recollect  that?  A  I  recollect  that  I  com¬ 
plimented  them  on  doing  what  had  been  suggested 
some  years  before;  but  I  had  no  figures  at  that  time  on 
certain  things  that  happened. 

•  •  •  • 

418  Q  One  of  the  things  that  is  charged  here,  as  I 
understand  it,  is  that  there  was  a  fraud,  or  that 

the  management  of  the  Mayflower  refused  to  pay  divi¬ 
dends.  A  That  is  correct 

Q  You  were  not  always  in  favor  of  dividends,  were 
you?  A  No. 

>  •  •  •  • 

Q  Was  that  your  position?  A  And  I  made  the  mo¬ 
tion  on  a  number  of  occasions  to  pay  dividends,  but  that 
was  in  the  hands  of  the  board,  and  I  was  always  told 
that  the  board  would  take  it  up,  and  the  board  did  take 
it  up,  and  the  board  as  constituted  decided  that  they 
would  not  pay  dividends. 

•  •  •  • 

419  Q  You  do  recollect  that  at  the  stockholders’  meet¬ 
ing  of  March  20,  1946,  Mr.  Julius  Peyser  moved 

that  a  dividend  be  declared?  A  That  is  correct 
Q  And  you  and  Mr.  Ralph  Quinter  spoke  in  opposi¬ 
tion  to  it?  A  That  is  the  reason  that  we  gave.  We 
were  waiting  to  see  what  Congress  decided  to  do  about 
this  double  payment  on  dividends. 

Q  Mr.  Smith,  at  the  stockholders’  meeting  of  March 
19,  1947 — that  was  after  the  acquisition  by  the  Hiltons — 
the  minutes  show  that  Mr.  Smith,  Sr.,  then  insisted  upon 
being  heard,  and  stated  that  since  a  lawsuit  had  been  filed, 
he  wanted  to  say  that  although  fraud  was  charged  in 
the  suit,  Mr.  Robert  B.  Fleming  was  not  charged 

420  with  any  fraud;  and  that  is  your  position  now?  A 
I  have  always  said  that. 


Def’t  Ext.  No.  2  for  idntf. 

MAYFLOWER  HOTEL  CORPORATION 
Excerpt  from  Minutes  of  Stockholders  Meeting  of 

March  19, 1947 


Mr.  Smith,  Sr.  then  insisted  upon  being  heard,  and 
stated  that  since  a  lawsuit  had  been  filed,  he  wanted  to 
say  that  although  fraud  was  charged  in  the  suit,  Mr. 
Robert  Y.  Fleming  was  not  charged  with  any  fraud. 


BY  MR.  JONES: 

Q  It  is  a  fact,  isn’t  it,  Mr.  Smith,  that  at  the  stock¬ 
holders’  meeting  of  March  20,  1946,  as  board  of  directors 
for  the  ensuing  year,  Mr.  Baxter,  Mr.  Kenneth  Baxter, 
Mr.  Harold  Baxter,  Mr.  Beale,  Mr.  Fleming,  Mr.  Folger, 
and  Mr.  McGrath  were  all  nominated  by  you,  were  they 
not?  A  They  were  nominated  by  letter,  which  was  sent 
out  to  the  stockholders  and  was  prepared  by  Mr.  Folger 
and  Mr.  Donner.  When  they  showed  that  they  had  ap¬ 
proximately  300,000  shares,  in  order  to  expedite  business, 
I  said  I  did  nominate  these.  r 

THE  COURT:  And  to  be  with  the  winner? 

THE  WITNESS:  There  is  something  in  that.  Your 
Honor. 

BY  MR.  JONES: 

Q  Well,  you  did  make  the  nomination,  did  you  not? 
A  That  is  right 


421  BY  MR.  ROTH: 

Q  Mr.  Smith,  did  Mr.  Miller  ever  submit  to  you 
an  offer  in  writing  to  purchase  the  hotel?  A  He  never 
did. 
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Q  Did  yon  ask  Trim  to  submit  an  offer  in  writing?  A 
I  did  not  because  I  told  him — 

•  •  •  • 

422  THE  COURT :  Proceed,  sir. 

THE  WITNESS:  I  had  already  told  him  any 
proposal  would  not  be  put  through  unless  we  had  the  ap¬ 
proval  of  the  Donner  interests  who  controlled  the  ma¬ 
jority  of  the  stock  and  controlled  the  board  of  directors. 
BY  MR.  ROTH: 

Q  Did  you  inquire  of  Mr.  Miller  in  this  conversation 
you  had  with  him  who  his  associates  were?  A  I  did  not, 
because  he  told  me  that  they  were  the  people  who  had 
just  bought  the  Raleigh  and  they  were  negotiating  for 
the  Willard. 

Q  Did  Mr.  Miller  tell  you  what  connection  he  had  with 
the  Raleigh?  What  financial  interest  in  the  Raleigh  he 
had?  A  He  did  not. 

Q  Did  you  ask  him  what  his  financial  interest  in  the 
Raleigh  was?  A  I  did  not,  but  he  told  me  he  had  bor¬ 
rowed  enough  money  to  offer  this  deal  He  had  borrowed 
it  on  the  Raleigh  Hotel. 

Q  In  other  words,  they  put  a  mortgage  on  the  Raleigh 
Hotel.  A  That  is  done  by  all  of  these  hotel  speculators, 
including  Mr.  Hilton. 

Q  Did  Mr.  Miller  tell  you  he  was  a  speculator?  A 
He  told  me  that  he  was  representing  a  syndicate, 

423  just  as  Mr.  Hilton  said  in  his  testimony  that  he 
didn’t  make  a  proposition  until  he  had  found  out 

who  it  could  be  made  to  and  how. 

•  •  •  • 

425  Q  Now,  Mr.  Smith,  in  1947  a  dividend  was 
paid  on  the  common  stock  of  the  Mayflower,  wasn’t 
it?  A  That  is  correct. 

Q  And  that  was  after  the  Hilton  organization  bought 
the  controlling  interest  of  Donner?  A  That  was  it. 
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Q  And  that  dividend  was  30  cents  a  share?  A  That 
is  correct. 

Q  And  there  was  another  dividend,  too,  wasn’t  there, 
in  1948?  A  I  think  they  have  paid  three  dividends. 

Q  Yes.  In  what  years?  A  In  ’47,  ’48,  and  ’49,  I 
take  it 

•  •  •  • 

426  Q  Mr.  Smith,  just  a  couple  of  further  ques¬ 
tions.  Did  you  make  any  inquiry  about  Mr.  Peter 

Miller  when  he  came  to  see  you,  as  to  who  he  was?  A 
No,  I  didn’t  He  was  sent  to  me  from  the  president  of 
the  Raleigh  Hotel  Company  and  the  vice  president  of  the 
Union  Trust  Company. 

Q  Would  you  mind  answering  the  question?  Did  you 
make  any  inquiry  of  him?  A  No,  I  didn’t  because  he 
was  well  introduced  to  me. 

Q  Did  you  before  you  talked  to  Mi.  Folger  or  Mr. 
Fleming^  did  you  make  any  attempt  to  get  any  information 
about  his  financial  responsibility?  A  I  did  not,  and  I 
told  them  just  what  he  had  told  me,  that  he  was  repre¬ 
senting  people  who  had  bought  the  Raleigh  and  who.  were 
buying  the  Willard. 

Q  Well,  Mr.  Smith,  let  me  ask  you  this,  just  as 

427  lawyer  to  lawyer,  and  I  think  this  is  fair:  Didn’t 
you  think,  when  you  were  dealing  with  a  matter 

of  this  magnitude,  going  to  the  president  of  the  corpora¬ 
tion  and  Mr.  Fleming,  a  banker,  that  it  was  of  interest 
to  them  to  know  something  about  the  man  that  you  went 
to  them  with?  A  I  told  them,  as  I  say,  what  he  was 
doing  here  in  Washington.  That  was  sufficient  for  them 
to  investigate,  if  they  wanted  to  find  out. 

Q  But  you  didn’t  think  it  was  necessary  for  you  to 
make  any  investigation?  A  Not  until  I  found  out 
whether  the  Donner  interests  would  consider  such  an 
offer. 

MR.  ROTH :  That  is  all. 
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Q  In  connection  with  the  directors  that  were  elected 
on  December  19,  1946,  did  yon  on  yonr  own  behalf  or  on 
behalf  of  any  other  stockholders  make  any  protest  abont 
the  election  of  these  officers  ?  A  How  conld  I,  as  I  was 
a  stockholder,  and  the  stockholders  had  never  been  told 
anything  abont  it. 

Q  I  am  talking  afterward.  A  I  made  a  protest  the 
day  I  read  that  in  the  papers.  We  have  a  letter  of 
record. 

428  Q  What  I  am  referring  to  is  the  Delaware  cor¬ 
poration  law  and  the  by-laws,  which  provide  for  the 
appointment  of  directors,  of  new  directors,  by  those  that 
were  remaining  in  office,  if  10  per  cent  of  the  shareholders 
are  dissatisfied  or  disagree,  that  they  may  protest  and 
have  an  election.  You  made  no  protest  of  that  kind?  A 
I  made  no  such  protest,  but  I  called  attention  in  my  letter 
to  the  violation  of  the  fiduciary  relationship  of  the  men 
who  were  supposed  to  protect  the  minority  as  well  as  the 
majority. 

•  •  •  • 

433  Morris  A.  Martin, 

was  called  as  a  witness  by  the  plaintiffs  and,  being 
first  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
BY  MR.  GOODRICH: 

Q  Mr.  Martin,  will  you  please  state  your  full  name, 
sir?  A  Morris  A.  Martin. 

Q  What  is  your  business?  A  Certified  Public  Ac¬ 
countant. 

Q  Are  you  connected  with  any  firm  of  accountants? 
A  I  am  a  member  of  the  firm  of  Wayne  Kendrick  &  Com¬ 
pany. 

Q  Where  is  your  business  located?  A  The  Bust 
Building. 
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Q  In  Washington?  A  In  Washington,  D.  C. 

Q  How  long  have  yon  been  with  Wayne  Kendrick  & 
Company?  A  Since  1927. 

Q  Are  yon  a  partner  in  that  firm?  A  Yes,  sir. 

434  Q  How  long  have  yon  been  a  partner?  A 
Since  1927. 

Q  What  connection  has  Wayne  Kendrick  had  with  the 
Mayflower  Hotel  over  the  years?  A  Since  February  1, 
1935,  to  December  31,  1946,  we  were  the  independent 
certified  public  accountant  for  the  Mayflower. 

Q  And  yon  made  annual  audits  of  the  Mayflower  books 
and  records?  A  That  is  correct 

Q  Did  you  personally  have  a  part  in  that  work?  A 
Yes,  sir,  for  a  period  of  time  of  about  six  years,  I  made 
all  such  audits,  and  during  the  balance  of  that  period,  I 
reviewed  the  reports  from  time  to  time  and  was  in  charge 
of  the  work,  although  I  didn’t  actually  do  it 

Q  But  it  was  done  under  your  personal  supervision? 
A  That  is  correct 

Q  Have  you  recently,  with  the  consent  of  counsel, 
made  a  limited  examination  of  the  books  and  records  of 
the  Mayflower  for  the  years  1947,  1948  and  1949?  A 
1947  and  1948,  not  1949. 

The  1949  records  weren’t  available.  They  were  not 
completed  at  the  time  we  made  our  examination. 

Q  Have  you  reviewed  the  audit  report  for  1949?  A  I 
have  examined  the  report  prepared  by  the  account- 

435  ing  department  of  the  Mayflower. 

•  •  • .  • 

Q  Have  you  reviewed  the  annual  reports  to  stockhold¬ 
ers  and  audit  reports  of  the  Mayflower  for  those  years 
from  office  files?  A  Not  from  our  office  files.  I  exam¬ 
ined  and  procured  the  figures  from  the  Mayflower  records, 
their  files. 

Q  The  figures  were  made  available  at  once  place  or 
the  other?  A  Yes,  sir. 
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MR.  GOODRICH:  At  this  point  I  would  like  to  offer 
in  evidence  all  of  the  annual  stockholders’  reports  of  the 
Mayflower  Hotel,  beginning  with  the  first  one  for  the 
period  February  1,  1935,  to  January  1,  1936.  We  are 
short  two  of  these  annual  reports.  I  have  spoke  to  Mr. 
Jones  about  that,  and  if  agreeable  to  counsel,  we  would 
like  to  put  them  in  with  the  privilege  of  supplying  the 
two  or  three  missing  in  this  file. 

•  •  «  • 

436  Q  I  want  to  ask  you  some  questions  with  re¬ 

spect  to  the  figures  we  have  been  talking  about 

Taking  up  1946,  the  last  year  of  operation  by  the  old 
owners,  and  continuing  through  1947,  1948  and  1949 
under  the  Hilton  operating  contract. 

Can  you  tell  me,  or,  will  you  please  tell  us  the  gross 
sales  for  1946?  A  $5,178,766.94. 

Q  And  the  net  before  taxes  for  1946?  A  $589,437.04. 

•  •  •  • 

437  Q  Do  you  have  the  net  profit  after  taxes  for 

1946?  A  No,  sir,  I  don’t  have  that  I  have  only 

the  profit  before  taxes.  I  made  no  computation  after 
taxes  because  the  corporation  for  several  years  has  been 
involved  in  a  controversy  with  the  Bureau  of  Internal 
Revenue  on  their  depreciation  rates,  and  certain  other 
matters. 

Q  So  that  until  the  tax  rate  is  finally  determined —  A 
Determined  definitely;  that  is  right. 

Q  — you  will  not  be  able  to  determine  the  final  net 
profit,  until  the  tax  question  is  settled?  A  That  is  cor¬ 
rect.  You  could  not  determine  it  definitely. 

Q  Would  you  please  state  the  gross  sales  for  1947 
for  us?  A  $5,450,811.64. 

Q  And  net  before  taxes  for1 1947?  A  $697,453.43. 

Q  And  there  is  the  same  situation  as  to  net  profits 
there?  A  That  is  correct 
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Q  And  in  fact  for  the  taxes  for  all  those  years?  A 
That  is  correct 

Q  Tell  ns  the  gross  sales  for  1948.  A  $5,710,202.56. 
Q  And  the  net  before  taxes  for  1948?  A  $665,- 

438  340.38. 

Q  And  the  gross  sales  for  2949?  A  $5,738,- 

390.57. 

Q  And  the  net  before  taxes  for  1949?  A  $658,717.53. 
Q  Now,  the  figures  indicate,  as  I  remember  them,  a 
substantial  increase  in  their  gross  sales.  Was  there  any¬ 
thing  in  the  record  to  indicate  to  what  this  increase  might 
be  attributed?  A  Yes,  sir,  to  two  main  causes,  an  in¬ 
crease  in  rooms  revenue  and  an  increase  in  the  revenue 
of  the  catering  department.  For  1947,  rooms  revenue  in¬ 
creased  $153,934.07.  The  catering  department,  $158,- 
274.22. 

•  •  •  • 

THE  WITNESS :  #  •  *  In  1948  the  rooms  department 
showed  an  increase — this  is  all  over  1946,  of  $319,970.35. 
Catering  department,  $264,025.62.  For  1949, 1  don’t  have 
those. 

•  •  •  • 

439  Q  They  weren’t  available  at  that  time?  A  No. 
Q  To  what  did  you  attribute  the  increase  in  both 

the  catering  and  the  rooms  department?  A  The  rooms 
department,  and  the  catering  department,  both  were 
mainly  attributable  to  increases  in  prices.  Up  until  Jan¬ 
uary,  1947,  or  even  after  that,  room  rents  was  con¬ 
trolled  by  the  Administrator  of  Rent  Control  of  the  Dis¬ 
trict  of  Columbia. 

In  January,  1947,  by  special  order  hotels  were  per¬ 
mitted  to  increase  room  rates  50  cents  a  room  for  single 
occupancy  and  one  dollar  a  room  for  double  occupancy. 

As  of  April  30,  1948,  all  control  of  room  rates  was 
removed.  So  it  was  possible  in  January,  1947,  to  effect 
a  slight  increase  in  room  rates,  and  in  May,  1948,  to  in- 
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crease  them  to  what  the  traffic  would  bear.  So  that  the 
room  rates  were  increased  at  both  those  times. 

Now,  the  catering  department,  the  average  selling  price 
per  meal  was  increased.  . 

In  1946,  it  was  $1.86  average  per  meal;  and  in  1947, 
$2.15 ;  and  in  1948,  $2.25 ;  and  in  1949,  $2.26. 

Q  Can  yon  give  ns  the  number  of  meals  served  during 
those  years?  A  Yes,  sir. 

Q  What  did  they  call  them,  covers?  That  is 

440  the  hotel  term?  A  That  is  correct. 

ME.  ROTH :  The  covers  that  Mr.  Martin  is  now 
referring  to,  does  that  include  covers  in  the  regular  din¬ 
ing  room,  or  banquets  too? 

THE  WITNESS:  All  covers. 

•  •  •  • 

Q  Every  meal  served?  A  That  is  correct 
Q  Proceed,  sir.  A  1946,  $955,888;  1947,  $923,606 ; 
1948,  $914,365;  1949,  $886,625. 

Q  Do  you  have  figures  on  the  percentage  of  room  occu¬ 
pancy  during  each  of  these  years  ?  A  Yes,  sir. 

In  1946,  84.57  per  cent;  1947,  84.95  per  cent;  1948, 
83.15  per  cent ;  1949, 79.45  per  cent 
Q  A  decline  each  year?  A  Except  that  1947  in¬ 
creased  slightly  over  1946,  but  from  then  on,  there  was  a 
decline  below  1946. 

441  Q  Do  you  have  the  figures  as  to  occupancy  per 
person?  A  Not  per  person,  I  have  the  number 

of  rooms  occupied  year  by  year. 

Q  Perhaps  that  will  do.  Give  us  those  figures,  please. 
A  1946,  and  here  there  is  a  split  between  so-called  per¬ 
manent  and  semi-permanent  and  transient  Permanent 
and  semi-permanent  are  those  being  on  monthly  rates  for 
extended  periods. 

In  1946  there  were  permanent  and  semi-permanent, 
91,632.  Those  are  rooms  occupied  by  such  guests.  Tran¬ 
sient  guests,  171,786,  a  total  of  263,418. 
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Q  1947?  A  1947,  90,887;  174,365;  a  total  of  265,252. 
Q  And  1948?  A  1948,  74,594;  187,024;  a  total  of 
261,618.  1949, 74,334 ;  177,674 ;  a  total  of  252,008. 

Q  A  steady  decline  in  the  semi-permanent  rooms?  A 
That  is  correct. 

Q  And  except  the  final  year,  a  steady  decline  in  tran¬ 
sient  rooms;  is  that  right?  A  No,  there  was  a  slight 
increase  in  1947  over  1946,  and  an  increase  in  1948  over 
both  1946  and  1947,  and  a  decline  in  1949  below  1947 
and  1948. 

Q  Now,  do  yon  have  the  figures  on  the  beverage 

442  sales  and  the  cost  of  those  sales?  A  I  have  cer¬ 
tain  figures  on  that;  yes,  sir.  I  have  the  number 

of  covers  and  the  cost  per  dollar  sale.  We  don’t  have 
the  average  selling  price. 

Q  Will  you  tell  us  the  figures  for  1946,  please?  A 
The  number  of  covers  served  was  635,042.  The  average 
cost  per  dollar  sale  32.53. 

Q  That  is  cents?  A  Cents;  that  is  correct.  For 
every  dollar  sale  the  cost  was  32.53  cents. 

Q  1947?  A  1947,  the  covers  were  634,219;  the  cost 
31.28.  1948,  626,007  covers ;  the  cost,  31.33.  No  informa¬ 
tion  was  available  for  1949. 

Q  Was  there  anything  on  the  records  to  show  the 
reason  for  that  decline  in  cost  per  dollar  sale,  or  have 
you  any  knowledge  of  what  caused  it?  A  We  investi¬ 
gated  that  somewhat,  and  apparently  there  were  two  con¬ 
tributing  factors.  The  size  of  the  drink,,  the  average  size 
of  a  drink  was  decreased  from  one  and  a  half  to  one  and 
a  quarter  ounces,  and  for  a  period,  at  least,  there  was  a 
substitution  of  blended  liquors  for  straight  liquors  in 
the  preparation  of  mixed  drinks,  with  a  corresponding 
decrease,  by  the  reduction  of  the  size  and  the  change  in 
quality,  a  reduction  in  cost  of  the  drinks. 

443  Also  there  was  some  increase  in  selling  prices  of 
mixed  drinks,  an  increase  on  selling  prices  which 

was  five  to  ten  cents. 
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•  •  •  • 

Q  Now,  do  yon  have  the  figures,  Mr.  Martin,  on  the 
amount  of  business  done  in  the  Lounge!  First,  where  is 
the  Lounge  located,  and  what  is  the  Lounge  in  the  May¬ 
flower!  A  It  is  a  cocktail  lounge,  which  is  located  about 
midway  of  the  gallery  behind  the  lobby,  directly  opposite 
the  dining  room.  It  was  or  is  the  principal  drinking  spot 
at  the  Mayflower. 

Q  And  you  might  say  in  Washington!  A  Yes;  that 
is  my  opinion. 

Q  Well,  what  are  the  figures  of  gross  sales  in  the 
lounge  for  1946,  please!  A  1946 — I  see  I  have  food  and 
beverages,  and  the  total  food  sales  were  $119,908.64;  bever¬ 
ages,  $428,783.91 ;  a  total  of  $548,692.55.  1947,  food,  $139,- 
237.65;  beverages,  $378,770.31;  total  $518,007.96.  1948, 

food,  $179,813.92;  beverages,  $309,784.42;  total, 

444  $489,598.34. 

For  1949,  I  have  no  split  between  the  food  and 
beverages  but  the  total  sales  $438,060.74. 

Q  A  decline  each  year  in  gross  sales,  was  there  not! 
A  Yes,  sir. 

MB.  GOODRICH:  At  this  point  I  would  like  to  read 
a  paragraph  from  the  annual  report  dated  March  2,  1949, 
Plaintiffs  ’  Exhibit  53-J,  covering  the  year  1948. 

•  •  •  • 

“Gross  income  for  the  year  ending  December  31,  1948, 
amounted  to  $5,709,783.69,  as  compared  with  $5,449,152.05 
for  the  preceding  year.  Or  the  gross  income  went  up 
substantially  in  1948  as  compared  with  1947,  the  addi¬ 
tional  revenue  was  the  result  of  price  increases,  not 
additional  business.  Room  rates  and  food  prices  were 
moderately  increased  in  order  to  meet  higher  operating 
costs,  but  room  occupancy  showed  a  slight  decline  from 
83.8  per  cent  in  1947  to  82.2  per  cent  in  1948. 

“The  increases  in  prices  of  rooms  and  food  did 

445  not  altogether  offset  rising  wages,  materials  and 
other  costs.’ * 
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•  •  •  • 

Q  Do  yon  have  some  figures  on  some  of  the  operating 
expenses  that  showed  substantial  increases,  Mr.  Martin! 
A  Yes,  sir. 

Q  Let  us  take  music  and  entertainment.  Do  you  have 
figures  on  that  for  the  years  we  have  been  talking  about! 
A  Yes,  sir.  For  the  year  1946,  the  cost  was  $61,855.15 ; 
for  1947,  $83,449.69;  1948,  $111,483.22;  1949,  $104,656.69. 

Q  Do  you  know  where  the  increased  entertainment  was 
placed,  in  what  part  of  the  hotel  it  was  used!  A  As  far 
,as  I  know,  all  of  it  in  the  lounge. 

Q  You  still  have  Sidney’s  Little  Orchestra  in  the  main 
dining  room!  A  That  is  right 

•  •  •  • 

446  Q  Let  us  turn  to  advertising,  Mr.  Martin.  A 
Yes,  sir.  1946,  $69,875.23;  1947,  113,143.95;  1948, 

100,549.75;  1949, 102,855.50. 

Q  And  that  is  all  Mayflower  money  we  are  talking 
about,  is  it !  A  That  is  correct ;  yes. 

Q  Was  Mayflower  in  those  years  also  assessed  for  so- 
called  group  advertising!  A  Yes;  included  in  the 

447  figures  which  I  gave,  were  group  advertising  and 
business  promotion  charges  by  Hilton  Hotels  Cor¬ 
poration. 

Q  Can  you  segregate  those!  A  For  1947,  $24,008.30. 
BY  THE  COURT: 

Q  What  was  that  $24,000  for,  sir!  A  That  is  charges 
of  the  Hilton  Hotel  Corporation  for  group  advertising 
and  business  promotion. 

Q  Charged  against  the  Mayflower!  A  That  is  right; 
against  the  Mayflower  by  Hilton  Hotels  Corporation. 

•  •  •  • 

Q  Go  on  with  the  figures.  A  In  the  year  1947,  $24,- 
008.30 ;  1948,  $13,054.92 ;  1949,  $1^623.41. 

Q  What  are  the  figures  of  management  fees  paid  by 
Mayflower  to  Hilton  under  the  operating  contract!  A  In 
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1947,  $69,156.08;  1948,  $74,237.18;  and  I  don’t  have  the 
1949  figures,  but  on  the  examination  of  the  report  it  was 
approximately  $78,000. 

448  ME.  BOTH:  We  will  give  you  the  figure  on 
that  now. 

ME.  GOODBICH :  We  will  be  glad  to  have  that. 

ME.  BOTH :  It  is  $78,172.33. 

•  •  •  • 

Q  Now,  the  record  shows  that  the  operating  contract 
was  accepted  by  the  Mayflower  hoard  on  January  27, 
1947,  but  it  was  dated  back  to  January  2,  1947.  Do  the 
records  show  whether  the  operating  charges  were  paid 
by  Mayflower  to  Hilton  for  these  25  days  ?  A  Yes. 

Q  They  were  so  paid!  A  That  is  right. 

•  •  •  • 

449  Q  •  •  •  Going  back  to  the  contract  for  a  moment, 
Mr.  Martin,  which  is  in  evidence  and  found  as  a  joint 

exhibit  at  page  31,  and  I  invite  your  attention  to  the 
paragraph  on  page  34,  in  the  middle  of  the  page,  which 
Mr.  Whiteford  read  the  other  day,  the  definition  of  gross 
operating  profits : 

“For  the  purposes  hereof  ‘the  gross  operating  profits’ 
shall  be  defined  to  mean  the  profits  derived  from  oper¬ 
ation  of  the  hotel  after  all  cost  of  sales,  pay  roll  and 

450  all  other  direct  expenses,  including  payment  to  Hil¬ 
ton,  other  than  those  under  (b)  above,  but  before 

real  estate  taxes,  insurance,  corporate  expenses,  interest, 
depredation  and  amortization,  and  federal  income  taxes, 
in  accordance  with  the  uniform  system  of  accounts  as  pre¬ 
scribed  by  the  American  Hotel  Association  and  in  accord¬ 
ance  with  standard  accounting  practices,  all  computations 
shall  be  on  an  accrual  basis.  ” 

Now,  Mr.  Martin,  as  a  certified  public  accountant,  in 
your  opinion,  are  real  estate  taxes  a  direct  expense  of 
operation?  A  Absolutely. 
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451  .  THE  COURT:  Just  a  minute.  It  says  here: 
For  the  purposes  hereof  gross  operating  profit 

shall  be  defined  as  follows.  I  don’t  see  the  point  you, 
are  making  sir.  The  gross  profits  have  a  definition  pe¬ 
culiar  to  this  contract. 

MR.  GOODRICH :  They  do. 

452  THE  COURT:  It  does  not  describe  what  the 
general  practice  is  and  it  would  not  be  of  any  in¬ 
terest 

MR.  GOODRICH:  It  would  be  in  this  case,  if  the 
Court  please. 

THE  COURT :  That  is  the  point  you  make  ? 

MR.  WHITEFORD :  Yes,  sir. 

MR.  GOODRICH:  But  if  gross  operating  profits  were 
used  in  that  contract  as  that  term  is  used  in  general 
accounting  practice,  Hilton’s  10  per  cent  would  be  de¬ 
creased  by  these  other  charges,  which  are  proper  and 
direct  charges  against  operation. 

They  have  been  excluded  as  stated  by  the  definition 
in  here,  which  represents  a  larger  amount  on  which  Hil¬ 
ton  under  this  contract  gets  10  per  cent. 

My  point  is  that  as  defined  in  here  it  is  contrary  to 
settled  accounting  practice. 

THE  COURT:  You  mean  this:  Because  of  the  fact 
he  was  contracting  with  himself,  he  took  advantage  of 
the  situation ?  Is  that  what  you  are  talking  about? 

MR.  GOODRICH:  That  is  right. 

THE  COURT :  I  will  let  it  in  for  that  purpose. 

BY  MR.  GOODRICH: 

Q  Mr.  Martin,  in  ordinary  accounting  practice,  are  real 
estate  taxes  a  direct  charge  in  the  determination  of 

453  gross  operating  profits?  A  Not  necessarily  in 
gross  profits,  but  they  are  a  real  expense  in  the 

determination  of  net  profits. 

Q  We  are  talking  about  gross  operating  profits.  A 
Well,  that  is  a  technical  term.  Under  the  uniform  system 
of  accounting  for  hotels,  if  I  am  not  mistaken,  there  is 
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a  gross  operating  profit  determined  by  the  deduction  of 
certain  items. 

I  don’t  thi-nk  real  estate  taxes  is  one  of  those  items. 
In  other  words,  that  they  would  go  in  as  a  deduction  for 
the  determination  of  that  profit.  Certain  other  of  these 
expenses  would  not. 

Q  How  about  insurance?  A  Insurance,  yes,  that  is 
distinctly  a  direct  expense. 

Q  How  about  corporate  expenses,  whatever  that  term 
means?  A  That  is  subject  to  controversy.  In  some 
cases  they  are  deducted  in  the  determination  of  an  oper¬ 
ating  profit,  sometimes  not,  but  definitely  they  must  be 
paid  cash  and  would  come  into  the  determination  of  a 
net  profit. 

Q  How  about  interest  paid?  A  There  again  it  might 
not  be  deducted,  whatever  that  is,  as  an  operating  profit. 
It  would  be  a  deduction  from  gross  operating  profit  in 
determining  net  operating  profit.  It  is  a  definite  expense. 
It  must  be  paid  in  cash. 

Q  And  depreciation  and  amortization,  or  any 
454  amount  loaned?  A  They  are  very  controversial. 

There  are  many  contracts  where  they  are  excluded 
as  expenses  in  the  determination  of  profits  for  certain 
purposes.  In  other  cases  they  are  deducted  first  They 
are  open  to  controversy  because  they  are  not  a  cash  ex¬ 
pense.  It  is  a  book  entry. 

Q  And  subject  to  adjustment  with  the  Bureau  of  In¬ 
ternal  Revenue  at  all  times  ?  A  Distinctly. 

Q  Did  you  make  a  computation  as  to  the  distribution 
per  share  which  would  have  been  made  had  the  sale  of  the 
hotel  property  been  made  as  of  December  31,  1946,  at 
the  price  of  $9,000,000?  A  Yes,  I  have  made  two  com¬ 
putations. 

•  •  •  • 

457  THE  WITNESS:  I  have  calculated  it  on  two 
bases.  The  Mayflower  is  in  an  argument  with  the 
Bureau  of  Internal  Revenue  on  it,  but  I  have  calculated 
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the  potential  distribution  per  share,  first  assuming  that 
the  figures  shown  by  the  Mayflower  record  will  be  correct, 
so  far  as  income  tax  was  concerned. 

Secondly,  assuming  that  the  Mayflower  is  permitted  to 
use  the  substituted  basis  of  the  property,  reverting  to  the 
original  ownership,  on  the  basis  of  present  book;  value. 

BY  MR.  GOODRICH: 

Q  That  is  present  as  of  that  time?  A  That  is  right 

*  •  •  • 

458  THE  WITNESS:  This  is  based  on  December 
31, 1946. 

MR.  ROTH:  The  only  record  of  the  nine  million  men¬ 
tioned  was  in  June  of  1945. 

MR.  GOODRICH:  You  are  perfectly  right  on  that. 

If  you  permit  this  witness  to  make  a  calculation  as  of 
December  31,  1945,  which  is  the  closest  date,  we  will  offer 
the  figures  later.  It  will  take  a  little  time  to  do  that 

I  will  be  glad  to  turn  him  over  for  cross-examination 
with  the  understanding  that  these  figures  may  be  offered 
when  he  completed  the  computation. 

•  •  •  • 

459  Aloysius  V.  Sheehan, 

was  called  as  a  witness  by  the  plaintiffs  and,  being 
first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
BY  MR.  GOODRICH: 

Q  Will  you  state  your  full  name,  please,  sir?  A 
Aloysius  V.  Sheehan. 

Q  Where  do  you  live?  A  5516  Center  Street,  Chevy 
Chase,  Maryland. 

Q  How  long  have  you  lived  at  Chevy  Chase,  Mary¬ 
land?  A  Since  about  1936. 

Q  And  before  that?  A  I  lived  in  the  District  of 
Columbia, 
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Q  What  is  your  business?  A  I  am  a  certified  public 
accountant. 

Q  Are  you  connected  with  any  firm  of  accountants? 
A  Yes,  sir;  Henry  W.  Sweeney,  in  the  Security  Building. 
Q  That  is  their  Washington  office?  A  Yes,  sir. 

Q  Your  firm  has  offices  in  various  cities,  haven’t  they? 
A  One  in  New  York. 

460  Q  And  what  connection,  if  any,  have  you  had 
with  the  Mayflower  Hotel?  A  I  have  worked  at 

the  Mayflower  from  1925  until  1938. 

Q  What  did  you  do  when  you  started  in  at  the  May¬ 
flower?  What  were  your  duties?  A  I  was  assistant 
night  comptroller.  That  was  about  the  lowest  job  in  the 
hotel  business.  , 

Q  And  from  there  did  you  go  up  or  down?  A  Well, 
I  think  1  have  filled  every  accounting  position  at  the  May¬ 
flower  Hotel,  including  the  duties  of  chief  accountant,  even 
though  I  didn’t  have  that  title.  Mr.  Mack,  the  present 
manager,  had  the  title  at  that  time  when  I  left,  but  I  was 
in  charge  of  the  general  books  and  the  preparation  of  re¬ 
ports. 

Q  Did  you  have  anything  to  do  with  control  of  the 
dining  room  stewards,  for  instance,  and  the  room  clerks? 
A  Yes. 

•  •  •  • 

461  Q  What  was  your  position  when  you  left  the 
Mayflower  in  1938?  A  My  title  on  the  Mayflower 

records  was  comptroller,  and  as  I  said,  at  that  time  Mr. 
Mack  had  the  title  of  chief  accountant,  and  he  was  also 
assistant  to  Mr.  Pollio,  the  manager  at  that  time. 

Q  And  in  view  of  your  various  duties  and  your  posi¬ 
tion  there  during  the  time  that  you  were  there,  would 
you  say  that  you  were  familiar  with  all  phases  of  opera¬ 
tion  of  the  Mayflower  Hotel,  at  least  from  the  financial 
end?  A  From  the  accounting  standpoint,  I  thmlr  so. 

Q  In  your  opinion,  was  it  operating  competently  and 
efficiently?  A  We  thought  so. 
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Q  Mr.  Mack  was  manager  then?  A  No,  Mr.  Pollio 
was  manager  and  Mr.  Mack  chief  accountant. 

Q  Yon  were  serving  directly  under  Mr.  Mack?  A 
Yes. 

Q  And  Mr.  Mack  is  presently  manager?  A  Yes,  sir. 

Q  Had  the  Mayflower  at  that  time  established  such 
contacts  with  buyers  and  suppliers  and  manufacturers 
that  it  could  buy  its  supplies  economically?  A  Mr. 
Mack  was  also  purchasing  agent  for  the  Mayflower 

462  in  those  days,  and  I  don’t  think  we  had  enough 
money  to  hire  a  purchasing  agent. 

But  he  was  a  very  shrewd  buyer,  we  thought,  with  all 
of  his  purchases,  and  I  speak  for  the  group  that  is  ordi¬ 
narily  there,  and  we,  well,  we  found  we  could  buy  at 
approximately  the  lowest  possible  prices. 

Q  Did  that  apply  to  most  suppliers  at  the  hotel?  A 
I  think  Mr.  Mack  was  very  close  to  all  the  purchases,  in¬ 
cluding  liquor,  when  the  Prohibition  Amendment  was 
killed,  except  the  perishable  items  used  in  the  dining  room 
for  food. 

He  was  very  close  to  the  other  purchases,  including 
linens,  silverware,  glass,  beverages,  upholstery  material, 
and  everything  of  that  sort 

Q  Your  perishable  foods  were  bought  locally?  A  Yes; 
they  had  to  be. 

Q  In  your  opinion,  could  any  advantage  be  gained  by 
the  hotel  in  its  buying  of  supplies  had  it  affiliated  with 
any  chain  or  had  a  management  contract? 

MB.  JONES:  I  don’t  think  he  is  qualified  on  that 

THE  COUBT:  The  Court  sustains  the  objection.  I 
don’t  think  he  is. 

•  •  •  • 

Q  As  a  member  of  the  staff,  do  you  have  any  knowl¬ 
edge  of  the  value  of  the  management  as  an  affiliate 

463  to  a  chain  with  an  operating  contract?  A  We 
didn’t  want  to  be  affiliated  with  the  clm.iT>.  As  mem- 
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bers  of  the  staff,  we  didn’t  want  to  be  affiliated  with  the 
chain. 

MR.  ROTH :  We  object  to  that. 

THE  COURT:  The  Conrt  sustains  the  objection. 

•  •  •  • 

MR.  GOODRICH:  We  offer  in  evidence  as  Plaintiffs’ 
Exhibit  54,  a  letter  addressed  to  the  stockholders  of  the 
Mayflower  Hotel,  dated  Jannary  4,  1937,  and  signed  by 
the  Mayflower  Hotel  Corporation,  by  William  L.  Beale, 
president. 

•  •  •  • 

Filed  Jol  26  1950  Harry  M.  Hull,  Clerk 

Plfs.  Ex.  #  54 

Annual  Report 
1937 

Mayflower  Hotel  Corporation 

•  -  •  •  • 

Cham  Operation  of  the  Mayflower  Good  for  the  Cham 
hut  Not  for  the  Mayflower, 

Two  of  the  chain  companies  (other  than  the  United)  a 
year  ago  when  a  renewal  of  the  Trust  Company’s  con¬ 
tract  was  being  considered,  made  strong  bids  for  the 
Mayflower  business.  They  submitted  their  arguments  and 
data  to  the  board  of  directors  of  the  Mayflower  Corpora¬ 
tion. 

The  fact  is  that  the  Mayflower  Corporation  has  a  com¬ 
petent  independent  board.  Two-thirds  of  its  members  are 
without  any  connection  with  the  American  Security  and 
Trust  Company.  The  board  at  the  suggestion  of  your  of¬ 
ficers  (who  are  officers  of  the  American  Security  and  Trust 
Company)  submitted  the  matter  of  chain  operation  to  a 
committee  of  board  members  not  controlled  by  or  con¬ 
nected  with  the  Trust  Company.  The  committee  and  the 
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board  reached  the  conclusion  that  the  best  interests  of  the 
owners  of  the  Mayflower  (your  best  interests)  would  not 
be  best  served  by  operation  as  a  part  of  a  chain.  One  of 
the  claimed  economies  of  chain  operation,  that  of  the  pur¬ 
chase  of  supplies  at  cheaper  rates,  is  clearly  inapplicable 
to  the  Mayflower  which  is  in  itself  sufficiently  large  and  a 
sufficiently  desirable  customer  to  command  all  possible 
benefit  along  this  line.  In  fact,  among  the  disadvantages 
of  chain  operation  are  the  difficulties  of  adjustments  be¬ 
tween  individual  hotels  and  the  chain  in  the  allocation  of 
general  costs,  like  advertisement  and  business  promotion, 
and  doubt  as  to  whether  hotels  are  fairly  treated  in  the 
purchase  of  supplies  from  companies  affiliated  with  the 
chain. 

The  chain  operators  can  make  out  a  very  plausible  case 
to  anyone  who  has  not  given  the  subject  detailed  consid¬ 
eration.  The  board  had  the  benefit  of  the  experience  of 
our  operating  employees  as  well  as  comparative  figure  on 
results  from  our  accountants.  We  do  not  pretend  to  have 
passed  upon  the  merits  of  chain  operation  as  applied  to 
the  needs  of  some  hotels,  but  after  very  careful  considera¬ 
tion  we  came  to  the  conclusion  that  nothing  was  to  be 
gained  from  it  and  considerable  lost  in  the  case  of  a  hotel 
of  the  prestige,  size  and  type  of  patronage  of  the  May¬ 
flower. 

•  •  •  • 


466  Q  Have  you  made  a  recent  examination  of  the 
records  of  the  Mayflower  for  the  years  1947  and 
1948  and  1949,  and  their  audit  reports,  or  from  when  the 
books  were  opened  to  you  by  agreement  of  counsel?  A 
Pertaining  to  what? 

Q  I  want  to  ask  if  the  books  disclose  if  the  firm  of 
Gottlieb,  Schwartz  &  Friedman  were  paid  a  retainer  by 
the  Mayflower  Hotel  A  There  was  legal  expenses  in 
the  report  up  at  the  accounting  department  for  the  year 
1949. 
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Q  Never  mind  the  figure.  A  Yes;  I  don’t  recall  the 
figure.  I  asked  just  what  sort  of  legal  expenses  there  was 
involved,  and  they  said  it  was  a  retainer  and  expenses 
for  the  firm  of  Gottlieb,  Schwartz  &  Friedman,  or  what¬ 
ever  the  name  is. 

•  •  •  • 

467  _  Q  Let  us  go  to  another  topic,  Mr.  Sheehan.  Did 

you  examine  the  records  of  Folger,  Nolan  &  Com¬ 
pany  which  were  made  available  to  you  in  Mr.  Jones’  of¬ 
fice  in  November,  1949?  A  Yes,  sir,  I  did. 

Q  Concerning  certain  purchases  of  Mayflower  bonds 
and  stocks?  A  Yes,  I  did. 

Q  Did  the  information  contained  in  those  records  show 
that  Folger,  Nolan  Company  had  bought  certain  stocks 
and  bonds  of  the  Mayflower?  A  Yes,  it  does. 

Q  For  parties  other  than  the  Mayflower?  A  Yes, 
sir. 

468  Q  Did  you  make  a  list  of  the  Folger,  Nolan 
transactions  in  Mayflower  bonds,  of  5  per  cent 

bonds,  as  involving  the  Donner  trusts?  A  No,  I  didn’t 
They,  as  I  recall,  furnished  a  list  to  counsel  of  the  bonds 
that  they  purchased  for  the  Donner  trusts  and  of  the 
bonds  they  sold  for  the  Donner  trusts. 

Q  Do  you  have  such  list  as  that  with  you?  A  Yes, 
I  have  the  list  here.  I  thought  counsel  had  it. 

MR.  JONES:  I  don’t  think  I  have  any  fault  with  the 
figures,  but  for  the  purpose  of  the  record  I  wish  to  inter¬ 
pose  an  objection  on  the  ground  of  the  immateriality  of 
this  testimony. 

If  Folger,  Nolan,  a  brokerage  concern,  got  an  order 
from  Donner,  or  one  of  the  trustees,  the  Wilmington 
Trust  Company,  or  the  Delaware  Trust  Company,  to  buy 
certain  securities  of  Mayflower  as  they  became  available, 
I  submit  that  they  had  a  right  to  do  it,  and  that  is  of 
no  concern  to  the  plaintiffs. 

I  think  this  testimony  is  entirely  irrelevant  and  I 
object  to  it 
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THE  COUBT :  Well,  I  have  thought  about  that  Your 
view  is  that  it  was  done  not  only  legally  but  equitably 
and  right,  entirely  separate  from  the  individual? 

MR.  JONES:  Yes,  sir. 

469  THE  COURT:  And  the  fact  the  individual  who 
bought  the  stock  had  an  office  in  the  corporate  en¬ 
tity  does  not  affect  in  any  way  the  corporate  entity’s 
right  to  help  the  individual  Isn’t  that  what  you  mean? 

•  •  •  • 

470  THE  COURT:  Now,  as  I  understand  the  argu¬ 
ment  of  counsel  for  the  defendant — because  it  is 

important — it  is  this:  that,  as  a  business  necessity,  there 
has  to  be  a  line  of  demarcation  between  the  individual 
and  the  corporate  entity.  Unless  it  is  a  corporation  sole, 
it  is  a  corporate  entity  entirely  distinct  from  the  indi¬ 
vidual. 

MR.  JONES:  Yes,  sir. 

THE  COURT:  The  fact  that  it  owns  80  or  90  or- 95 
per  cent  has  nothing  to  do  with  it. 

MR.  JONES:  That  is  right,  Your  Honor. 

•  •  •  • 

MR.  GOODRICH:  I  offer  in  evidence  as  Plaintiffs’ 
Exhibit  55  a  document  headed  “Donner  Trusts,  Trans¬ 
actions  in  Mayflower  Hotel  Corporation  5’s  due  1950.” 
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Filed  Jul  26  1950  Harry  M.  Hull,  Clerk 
Plfs.  Ex.  #  55 
DONNER  TRUSTS 

TRANSACTIONS  IN  MAYFLOWER  HOTEL 
CORPORATION  5’s  DUE  1950 


Date 

Bought 

Sold 

Price 

Total  Profit  to 
Folger,  Nolan 
from  all 
Sources 

12/21/39 

$50,000 

87^4 

$  125.00 

1/3/40 

1,440 

87y4 

3.60 

•1/25/40 

10,000 

91V2 

25.00 

3/7/40 

300 

92y4 

.75 

3/7/40 

600 

9334 

1.50 

9/30/42 

$10,000 

99y2 

75.00 

11/4/42 

30,000 

99y2 

225.00 

12/11/42 

16,000 

99y2 

120.00 

12/11/42 

234,070 

99y2 

1,755.53 

10/25/43 

15,000 

99y2 

112.50 

10/25/43 

65,000 

99y2 

487.50 

$62,340 

$370,070 

$2,931.38 

•International  Cancer  Research  Foundation 

MR.  GOODRICH:  And  I  offer  as  Exhibit  56  a  list 
of  Donner  Trusts,  Transactions  in  Mayflower  Hotel  Cor¬ 
poration  Stock,  Common. 

MR.  JONES :  This  is  with  Donner? 

MR.  GOODRICH:  Yes. 
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Filed  Jnl  26  1950  Harry  M.  Hull,  Clerk 

Plfs.  Ex.  #  56 

DONNER  TRUSTS 
TRANSACTIONS  IN  MAYFLOWER 
HOTEL  CORPORATION 
COMMON 


Date 

Bought 

Sold  Price 

Profit  to 
Folger,  Nolan 

1940 

4/25 

810  Shs. 

1 

$40.50  Commission 

4/25 

6Shs. 

1 

.30  Commission 

4/25 

60  Shs. 

1 

3.00  Commission 

4/25 

30  Shs. 

1 

1.50  Commission 

4/25 

1098  Shs. 

1.05 

54£0  Commission 

4/25 

660  Shs. 

L05 

33.00  Commission 

4/25 

60  Shs. 

1 

3.00  Commission 

4/25 

300  Shs. 

1.05 

15.00  Commission 

4/25 

300  Shs. 

1 

15.00  Commission 

5/2 

120  Shs. 

1 

6.00  Commission 

5/7 

30  Shs. 

1 

L50  Commission 

5/9 

1000  Shs. 

1.10 

50.00  Commission 

5/15 

126  Shs. 

1 

6.30  Commission 

5/17 

1020  Shs. 

1 

51.00  Commission 

5/22 

500  Shs. 

.95 

25.00  Commission 

5/25 

30  Shs. 

.85  , 

1.50  Commission 

5/28 

100  Shs. 

.95 

5.00  Commission 

6/6 

30  Shs. 

.95 

1.50  Commission 

6/11 

186  Shs. 

1 

9.30  Commission 

6/28 

700  Shs. 

1 

35.00  Commission 

7/15 

620  Shs. 

1 

31.00  Commission 

7/19 

420  Shs. 

1.05 

21.00  Commission 

8/8 

126  Shs. 

L05 

6.30  Commission 

8/13 

300  Shs. 

1.05 

15.00  Commission 

S2 
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Bate 

Bought 

Sold  Price 

Profit  to 
Folger,  Nolan 

8/15 

304  Shs. 

115 

15.20  Commission 

8/20 

186  Shs. 

L05 

9.30  Commission 

9/17 

204  Shs. 

1.05 

15.00  Commission 

9/31 

1000  Shs. 

110 

50.00  Commission 

11/7 

2500  Shs. 

1.15 

125.00  Commission 

1941 

2/17 

3650  Shs. 

145 

182.50  Commission 

2/20 

10000  Shs. 

140 

500.00  Commission 

3/11 

6400  Shs. 

150 

320.00  Commission 

3/19 

200  Shs. 

1.40 

10.00  Commission 

5/2 

2000  Shs. 

1.90 

100.00  Commission 

5/19 

2000  Shs. 

210 

100.00  Commission 

5/23 

1200  Shs. 

2.10 

60.00  Commission 

6/3 

1000  Shs. 

2.10 

50.00  Commission 

6/19 

500  Shs. 

2% 

25.00  Commission 

7/7 

60  Shs. 

2 y4 

3.00  Commission 

7/17 

2500  Shs. 

3% 

125.00  Commission 

8/12 

1000  Shs. 

35/16 

50.00  Commission 

8/18 

36  Shs. 

3 

180  Commission 

8/22 

500  Shs. 

35/16 

10.80  Commission 

8/22 

216  Shs. 

35/16 

25.00  Commission 

8/28 

100  Shs. 

3.30 

5.00  Commission 

9/30 

620  Shs. 

3% 

31.00  Commission 

10/3 

142  Shs. 

37/8 

7.10  Commission 

10/3 

600  Shs. 

37/s 

30.00  Commission 

10/20 

367  Shs. 

37/s 

18.35  Commission 

10/20 

•  30  Shs. 

37/s 

1.50  Commission 

10/23 

1294  Shs. 

37/s 

67.40  Commission 

10/25 

840  Shs. 

3?8 

42.00  Commission 

10/30 

766  Shs. 

37/s 

38.30  Commission 

11/4 

1000  Shs. 

4 

50.00  Commission 

11/7 

690  Shs. 

37/8 

34.50  Commission 

11/7 

1000  Shs. 

4 

50.00  Commission 

11/15 

540  Shs. 

37/8 

27.00  Commission 

. 

’  f§#  *'V>T 

y'v ; V'y  y  '  ,V'* 

. 
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Profit  to 

Bought 

Sold  Price 

Folger,  Nolan 

1080  Shs. 

3% 

54.00  Commission 

700  Shs. 

37s  - 

35.00  Commission 

1500  Shs. 

4 

75.00  Commission 

120  Shs. 

4 

6.00  Commission 

1038  Shs. 

3% 

51.90  Commission 

1000  Shs. 

4 

50.00  Commission 

500  Shs. 

3% 

25.00  Commission 

500  Shs. 

3% 

25.00  Commission 

450  Shs. 

3% 

22.50  Commission 

300  Shs. 

37s 

15.00  Commission 

186  Shs. 

37s 

9.30  Commission 

300  Shs. 

37s 

15.00  Commission 

1700  Shs. 

43/16 

85.00  Commission 

306  Shs. 

43/16 

15.30  Commission 

200  Shs. 

4% 

10.00  Commission 

300  Shs. 

4% 

15.00  Commission 

500  Shs. 

4% 

25.00  Commission 

180  Shs. 

4y8 

9.00  Commission 

150  Shs. 

4% 

750  Commission 

156  Shs. 

4% 

7.80  Commission 

160  Shs. 

4% 

8.00  Commission 

301  Shs. 

4% 

15.05  Commission 

600  Shs. 

4% 

30.00  Commission 

78  Shs. 

4% 

.3.90  Commission 

300  Shs. 

4% 

15.00  Commission 

600  Shs. 

41/, 

*78 

30.00  Commission 

421  Shs. 

4% 

21.05  Commission 

12  Shs. 

4y8 

1  .60  Commission 

60  Shs. 

4 

'  3.00  Commission 

600  Shs. 

4% 

10.00  Commission 

■ 

60  Shs. 

4% 

3.00  Commission 

430  Shs. 

41/, 

21.50  Commission 

'  -  ./  . 
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Date 

Bought 

Sold  Price 

Profit  to 

F olger ,  Nolan 

4/27 

126  Shs. 

*y8 

6.30  Commission 

4/28 

300  Shs. 

4% 

27.00  Commission 

4/28 

500  Shs. 

4% 

45.00  Commission 

4/28 

630  Shs. 

4y8 

56.70  Commission 

5/1 

223  Shs. 

4% 

20.07  Commission 

5/5 

500  Shs. 

4 

45.00  Commission 

5/16 

60  Shs. 

4 

5.40  Commission 

5/16 

120  Shs. 

4 

10.80  Commission 

5/16 

286  Shs. 

4 

25.74  Commission 

5/20 

100  Shs. 

4 

9.00  Commission 

5/29 

200  Shs. 

4 

18.00  Commission 

6/8 

400  Shs. 

4 

36.00  Commission 

6/8 

300  Shs. 

‘  4 

27.00  Commission 

6/16 

120  Shs. 

4 

10.80  Commission 

6/16 

400  Shs. 

3% 

36.00  Commission 

6/22 

120  Shs. 

4' 

10.80  Commission 

6/23 

120  Shs. 

4 

10.80  Commission 

6/23 

180  Shs. 

4 

16.20  Commission 

6/27 

134  Shs. 

4 

12.06  Commission 

1 

6/30 

60  Shs. 

3.95 

5.40  Commission 

7/2 

120  Shs. 

3.95 

10.80  Commission 

7/2 

156  Shs. 

4 

14.04  Commission 

7/6 

100  Shs. 

4 

9.00  Commission 

*  ■  «.„y  ..  ; 

7/7 

600  Shs. 

4 

54.00  Commission 

7/9 

180  Shs. 

4 

16.20  Commission 

7/15 

220  Shs. 

4 

19.80  Commission 

‘ 

1 

7/15 

120  Shs. 

3.95 

10.80  Commission 

'...V  ' 

7/29 

180  Shs. 

3.90 

16.20  Commission 

&.  ■■  ■  1 

7/30 

42  Shs. 

3.90 

3.78  Commission 

'  '  '  :  ■ 

8/3 

96  Shs. 

4 

8.64  Commission 

8/5 

318  Shs. 

4 

28.62  Commission 

;  :■  ■  . 

8/6 

350  Shs. 

4 

31.50  Commission 

8/19 

204  Shs. 

4 

18.36  Commission 

8/25 

30  Shs. 

3.95 

2.70  Commission 

8/26 

160  Shs. 

4 

14.40  Commission 

Profit  to 
Folger ,  Nolan 

27.90  Commission 
22.14  Commission 

28.80  Commission 
45.00  Commission 
5.40  Commission 
13.50  Commission 
65.16  Commission 

28.80  Commission 

43.20  Commission 
11.70  Commission 
8.64  Commission 


Bought  Sold  Price 

310  Shs.  S  4 

246  Shs.  4 

320  Shs.  4 

500  Shs.  4 

60  Shs.  4 

150  Shs.  4 

724  Shs.  4.05 

320  Shs.  410 

480  Shs.  4 y8 

130  Shs.  4% 

96  Shs.  4V8 


46.44  Commission 
5400  Commission 

61.20  Commission 
5.60  Commission 
2.70  Commission 

43.20  Commission 
5400  Commission 
35.10  Commission 

10.80  Commission 

30.80  Commission 

10.80  Commission 
12.96  Commission 

6.48  Commission 


516  Shs. 
600  Shs. 
680  Shs. 
60  Shs. 
30  Shs. 
480  Shs. 
560  Shs. 
390  Shs. 
120  Shs. 
120  Shs. 
120  Shs. 
144  Shs. 
72  Shs. 


400  Shs. 
1500  Shs. 
60  Shs. 
254  Shs. 
300  Shs. 
120  Shs. 
300  Shs. 


44.00  Commission 
165.00  Commission 
6.60  Commission 
26.95  Commission 
33.00  Commission 

13.20  Commission 
33.00  Commission 
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Date 

j Bought 

Sold  Price 

Profit  to 
Folger,  Nolan 

6/23 

120  Shs. 

6.70 

1320  Commission 

6/26 

420  Shs. 

6% 

46.20  Commission 

7/5 

1500  Shs. 

6% 

165.00  Commission 

7/14 

240  Shs. 

6% 

26.40  Commission 

7/17 

800  Shs. 

6% 

88.00  Commission 

7/25 

213  Shs. 

6% 

23.43  Commission 

8/3 

120  Shs. 

6% 

13.20  Commission 

8/3 

420  Shs. 

6% 

46.20  Commission 

8/5 

262  Shs. 

6% 

28.82  Commission 

8/17 

120  Shs. 

6.80 

13.20  Commission 

'  ■ 

88,997  Shs. 

$5,463.38 

. 
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BY  MR  GOODRICH: 

471  Q  Now,  do  those  records  disclose  the  commis¬ 
sions  to  Folger,  Nolan  on  the  bonds  bought  for  the 

Donner  trusts?  A  Yes,  it  does.  I  have  a  copy  of  that 
same  thing  here. 

•  •  •  • 

472  Q  Let  me  stop  yon,  Mr.  Sheehan,  to  shorten 
this,  to  ask  yon  whether  yon  have  made  a  similar 

computation  on  all  these  other  sales  listed  on  Exhibit  55. 
A  Yes,  I  have. 

Q  Have  yon  made  a  similar  computation  on  the 
bonds  sold  by  them  to  the  Mayflower?  A  Yes,  sir,  I 
have. 

473  Q  "Will  yon  continue  on  the  exhibit?  A  Yes, 
sir.  On  September  30,  1942  they  sold  for  the  Don¬ 
ner  trusts  $10,000  of  bonds  at  $99.50. 

Q  To  whom  were  those  sold?  A  Those  bonds  were 
apparently  sold  to  the  Mayflower  Hotel. 

Q  Why  do  yon  say  apparently?  Does  not  the  record 
show?  A  Because  I  did  not  see  the  actual  bonds.  How- 


ever,  a  billing  was  made  to  the  Mayflower  as  of  that  date 
in  the  same  amount.  ! 

The  commission  on  that  sale  amounted  to  $75,  which  is 
at  the  rate  of  $7.50  per  bond. 

On  November  4,  1942,  this  list  shows  that  they  sold 
$30,000  of  bonds  for  the  Bonner  trusts,  on  which  the 
commission  was  $225,  which  is  at  the  rate  of  $7.50  per 
bond. 

Shall  I  continue? 

Q  Yes,  continue.  A  On  December  11,  1942,  they  sold 
$16,000  of  bonds  for  Donner  trusts,  on  which  the  commis¬ 
sion  was  $120,  at  the  rate  of  $7.50  per  bond. 

Q  Were  both  sales  which  you  last  mentioned  to  the 
Mayflower  Hotel?  A  As  far  as  I  can  see,  they  were. 
They  were  sales,  or,  rather,  they  were  purchases  for  the 
Mayflower  by  Donner  in  exactly  the  same  amount 
474  and  the  same  dates  on  the  Mayflower  books. 

Q  And  did  you  find  billings  for  these  bonds  to 
the  Mayflower  as  you  stated  before?  A  In  the  same 
amount  I  do  not  know  whether  they  are  the  identical 
bonds,  but  I  found  a  billing  in  the  same  amount  on  the 
Mayflower  books. 

Q  Very  well.  Is  that  true  of  the  next  item?  A  Yes. 

Q  Continue  with  that  A  December  11,  1942.  They 
sold  for  Donner  trusts  $234,070  of  bonds,  on  which  the 
commission  was  $1,755.53,  which  is  at  the  rate  of  $7.50 
per  bond. 

On  October  25,  1943,  they,  sold  $15,000  of  bonds  for 
Donner  trusts,  on  which  the  commission  was  $112.50, 
which  amounted  to  $7.50  per  bond. 

"On  October  25, 1943,  they  sold  for  Donner  trusts  $65,000 
of  bonds,  on  which  the  commission  was  $487.50,  which 
was  at  the  rate  of  $7.50  per  bond. 

.  Do  I  understand  that  on  the  last  six  items  you  men¬ 
tioned  you  found  billings  in  equal  amounts  to  the  May¬ 
flower  Hotel?  A  Yes,  I  did. 

Q  And  you  take  that  to  indicate'  that  those  bonds,  or 


at  least  these  amounts  of  bonds  on  those  dates,  were 
475  sold  to  the  Mayflower?  A  Yes,  I  do.  Regarding 
the  item  of  $16,000  and  $234,070,  which  was  a  total 
of  $250,070: 

I  called  Mr.  Matthews,  the  chief  accountant  at  Folger, 
Nolan,  and  requested  of  him  who  these  bonds  were  sold 
to  before  this  list  was  furnished  to  counsel,  and  he  said 
they  were  sold  to  the  Donner  trusts. 

MR.  GOODRICH:  Now,  Mr.  Jones,  may  we  correct 
Exhibit  55?  The  witness  calls  attention  to  the  fact  that 
your  arithmetic  is  bad,  sir.  You  put  $53,340  here  and  it 
should  be  63,000-something. 

MR.  JONES :  That  is  right 

THE  WITNESS:  $62,340. 

MR.  GOODRICH:  62,340. 

MR.  JONES :  Who  added  that  up  ? 

MR.  GOODRICH:  You  had  better  find  out 

May  I  have  the  Court’s  permission  to  make  that  cor¬ 
rection  in  pencil  on  the  exhibit? 

THE  COURT:  Yes. 


BY  MR.  GOODRICH: 

Q  Did  you  make  any  examination  of  the  Mayflower 
books  reflecting  its  purchases  of  bonds  from  time  to  time? 
A  Yes,  I  made  some  examination ;  yes,  sir. 

Q  And  what  was  the  rate  customarily  paid  by  the 
Mayflower  on  its  purchases?  A  From  Folger,  Nolan 
Company,  $7.50. 

476  Q  Yes,  sir,  and  from  anyone  else?  A  The 
records  pertaining  to  the  early  purchases  of 
bonds — that  is,  in  1935 — were  not  available  at  the  May¬ 
flower.  I  was  not  able  to  verify  the  purchase  of  bonds 
from  outsiders.  As  I  understand  it,  when  the  first  sink¬ 
ing  fund  requirement  was  to  be  met,  the  corporation  sent 
out  a  notice  to  the  bondholders  stating  that  they  would 
buy  bonds  on  the  open  market.  Those  vouchers  were  not 
available. 


Q  Did  you  find  anything  ia..fl 
that  Folger,  Nolan  Company  had  Ik 
Mayflower  which  cost  Mayflower 
Yes,  sir..; 

MR.  JONES :  Bought  from  the  M 
MR. GOODRICH:  FortheMayflc 
MR.  JONES :  Bought  for  the  May 
THE  WITNESS:  Yes,  I  did.  1 
ord  that  we  have  been  referring 
9/30/42 — Let  me  change  that  one  bit 
all  of  these  sold  items  into  the  Mayfi 
using  this  record  as  a  basis  and  I 


Nolan  Company,  dated  9/30/42,  in  tl 
11/4/42,  in  the  amount  of  $30,000;  12 
of  $16,000;  12/11/42,  in  the  amount 
25, 1943,  $15,000 ;  October- 


477  THE  WITNESS:  October 
tober  25, 1943,  $65,000. 

The  total  on  this  sheet  amounts 
show  here  that  they  were  sold  for 
$99.50. 

BY  MR.  GOODRICH: 

Q  To  the  Mayflower?  A  For  tl 
Donner  trusts,  so  the  identical  bom 
or  purchased  by  Mayflower,  the  pri< 
is  $99.50  for  the  bond  and  %  per  ce 
makes  a  total  of  100%  per  cent  for 


*3 


Kav;  1 


ME.  JONES:  I  do  not  mind  yonr  putting  it  in,  sub¬ 
ject  to  check  and  verification. 

MR.  GOODRICH :  Snrely,  and  subject  to  the  general 
objection. 

MR.  JONES:  Yes,  subject  to  the  general  objection. 
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COMMISSIONS  OF  FOLGER  NOLAN  &  CO. 
ON  MAYFLOWER  STOCK  AND  BONDS 
TRANSACTIONS 


Mayflower  Bonds 
Purchased  for  Donner  Trusts  (list 


Number  of 
Share  Commission 


attached) 


Purchased  for  Others  (list  attached)  2,540 


Mayflower  Bonds 

Purchased  for  Mayflower  Hotel 
Corp. 

Purchased  for  Donner  Trusts 


Par  Value  Commission 


1,903,790.00 


(list  attached) 
Purchased  for  others 


62,340.00 

208,520.00 


14*278:43 

155.85 


2,174,650.00  14,434.28 


Total  Commission  on  Mayflower 
and  Donner  transactions 
Commission  on  other  transactions 
Commission  on  Loan 


$19,897.66 

17,000.00 


$36,897.66 


' 


i 
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478  Q  Mr.  Sheehan,  did  yon  examine  the  books  of 
the  Folger,  Nolan  Company  with  respect  to  the 

$1,700,000  loan  transaction?  A  The  Folger,  Nolan  Com¬ 
pany  sent  their  section  of  the  books  over  to  the  offices  of 
Hogan  and  Hartson  and  1  examined  them  there. 

Q  What  do  their  books  reflect  with  respect  to  that 
transaction!  A  They  reflected  that  they  had  an  under¬ 
writing  account  which  I  transcribed  on  November  14, 1949, 
which  shows  that  they  sold  $1,700,000  of  securities  to 
various  banks,  on  which  they  have  on  their  ledger  account 
an  underwriter’s  profit  of  $17,000. 

Q  I  show  you  Plaintiffs’  Exhibit  57,  and  taking  the 
last  item  on  the  exhibit  “Commission,  on  Loan,  $17,000,” 
is  that  the  item  to  which  you  now  refer!  A  That  is  the 
item  I  refer  to. 

Q  The  first  item  on  the  exhibit  is  headed  “Mayflower 
Stock.”  Do  I  understand,  under  the  words  “commission, 
$5,463.38,”  that  to  be  the  amount  of  commissions  earned 
by  Folger,  Nolan  Company  on  sales  of  the  Mayflower 

479  stock  we  have  been  discussing?  A  Yes.  That  is 
the  total  of  the  commissions  on  the  statement  fur¬ 
nished  by  Folger,  Nolan  Company  through  Mr.  Jones,  that 
list  of  all  the  stock  that  Folger,  Nolan  Company  bought 
for  the  Donner  trusts.  ; 

-Q  And,  going  to  the  next  heading  “Mayflower  Bonds,” 
is  the  item  of  $14,278.43  the  Folger,  Nolan  commissions 
on  bonds  purchased  for  the  Mayflower  Hotel  Corpora¬ 
tion?  A  That  figure  was  arrived  at  between  the  May¬ 
flower  accountants — that  is,  the  Mayflower  Hotel  Company 
accountants;  the  certified  public  accounting  firm — and  my¬ 
self  because  of  the  absence  of  certain  records  at  the  May¬ 
flower.  It  was  determined. 

MB.  J ONES : :  T  lucre  a  figure  that  is  very  close.  I 
have  $14,137.41. 

THE  WITNESS:  You  have?  Well,  this  that  we  ar¬ 
rived  at  was  $14^278.43.  We  will  use  your  figure,  if  there 
is  some  basis  for  it 


442 


ME.  JONES :  I  have  the  exact  figures,  $14,137.41. 
MB.  GOODRICH :  We  will  use  that,  subject  to  check. 
THE  WITNESS:  That  figure  represents  the  amount 
of  commissions  that  Folger,  Nolan  received  on  the  pur¬ 
chase  of  Mayflower  bonds  for  the  sinking  fund. 

•  •  •  • 

Q  There  has  been  some  testimony  here  that  purchases 
were  made  for  that  sinking  fund  beyond  the  book 

480  requirements.  Do  your  records  show  anything  on 
that?  A  I  examined  the  records  of  the  Mayflower 

Hotel — they  have  audited  reports  up  there — and  as  of 
December  31,  1948 — I  mean  1943;  I  beg  your  pardon — 
for  the  requirement  April  1,  1944  there  was  a  purchase 
in  excess  of  the  sinking  fund  amount 
Q  Can  you  say  how  much  the  excess  was?  A  I  do 
not  have  that  paper  with  me.  I  recall  it  was  somewhere 
in  the  neighborhood  of  $800  or  $900.  Mr.  Mack  was  to 
bring  that  book  down,  and  we  agreed  that  we  would  use 
the  figure  in  the  book.  I  do  not  have  it  available.  I 
have  lost  it  in  my  papers.  It  is  approximately  $800  or 
$900  over  and  above  the  amount  required  for  the  sink¬ 
ing  fund. 

Q  And  on  those  purchases  the  Folger,  Nolan  Company 
received  their  commissions?  A  Yes,  sir,  they  did. 

Q  At  what  rate?  A  At  the  rate  of  $7.50  per  bond. 

•  *  •  • 

481  MR.  JONES:  Yes. 

Mr.  Goodrich,  just  so  there  won’t  be  any  mistake  on 
the  record,  these  minutes  will  show  that  Mr.  Beale,  as 
president  of  the  corporation,  was  authorized  to  buy  these 
bonds  for  the  sinking  fund  and  to  appoint  an  agent 

482  to  buy,  and  he  did  appoint  Folger,  Nolan  to  buy 
the  bonds  of  the  Mayflower. 

MB.  GOODRICH :  That  is  my  understanding,  and  that 
is  what  we  both  want  in  the  record. 

MB.  JONES:  Yes. 


BY  MB.  GOODBICH: 

Q  Mr.  Sheehan,  did  I  inquire  from  you  whether  yon 
had  examined  the  Mayflower’s  books  and  did  yon  state 
how  on  the  Mayflower’s  books  this  $1,700,000  note  trans¬ 
action  was  reflected!  A  Yes,  I  did.  I  reviewed  the 
Mayflower’s  books  on  that  transaction. 

Q  Will  yon  please  state  how  the  Mayflower  books  re¬ 
flect  the  transaction!  A  Mayflower’s  books  are  perfectly 
plain  on  that  They  show  a  note  payable  of  $1,700,000, 
they  show  the  receipt  of  cash  in  the  amount  of  $1,683,000, 
and  a  note  expense  in  the  amount  of  $17,000. 

Q  Does  it  say  to  whom  the  note  expense  went  on 
those  books!  A  I  think  that  is  covered  by  a  contract 
between  Folger,  Nolan  &  Company  and  Mayflower. 

Q  And  that  is  the  $17,000  reflected  on  Exhibit  57,  the 
next  to  the  last  item!  A  Yes,  sir. 


483  Cross  Examination 

■v  -  ■'.■■■ 

BY  MB.  JONES: 

Q  Mr.  Sheehan,  the  rate  of  interest  on  the  Mayflower 
bonds  was  5  per  cent,  was  it  notf  -  A  Yes,  sir. 

Q  And  in  your  examination  of  the  Mayflower  books, 
did  yon  examine  the  minutes!  A  Partly,  sir. 

Q  Partly,  and  yon  found  resolutions,  did  you  not,  pro¬ 
viding,  in  substance,  that  the  board  of  directors  had  di¬ 
rected  that  all  available  funds  would  be  used  to  retire 
the  debt  when  these  bonds  could  be  bought  at  a  discount; 
in  substance,  I  am  not  attempting  to  quote  the  exact  lan¬ 
guage.  A  Through  the  minutes  there  were  repeated  au¬ 
thorizations,  or,  rather,  referrals  to  the  authority  of  the 
president.  The  president  at  that  time  primarily  was  per¬ 
mitted  to  buy  bonds  from  the  sinking  fund. 

Q  He  was  not  only  permitted;  he  was  directed!  A 
He  was  directed,  yes,  to  buy  bonds  from  the  sinking  fund, 
and  he  did  engage  Folger,  Nolan  Company. 

Q  To  buy!  A  During  the  course  of  time  there  was 


reference  made  to  the  amount  of  bonds  to  be  purchased. 
There  was  a  limitation  at  one  time  pnt  on  the  amount  of 
bonds  to  be  bought  between  directors’  meetings  in 

484  the  amount  of  $50,000.  There  was  reference  in 
there  that  the  bonds  should  be  purchased,  when  they 

could  be  purchased,  at  below  par.  And,  if  I  recall  cor¬ 
rectly,  there  was  some  reference  in  there  that  the  bonds 
should  be  bought  the  year  around  so  that  the  corporation 
could  make  11  or  12  points. 

Q  And  you  found  ho  instances  of  any  bond  being 
bought  above  par?  A  The  Mayflower  paid  above  par. 

Q  But  the  bond  was  bought  at  the  highest,  you  found, 
at  99 Y2;  wasn’t  it?  A  That  is  right,  sir. 

Q  Was  that  when  they  paid  a  commission?  A  They 
paid  100  for  one  group  of  bonds. 

Q  100?  Did  they  pay  any  commission  on  it?  A  On 
which  Folger,  Nolan  charged  no  commission. 

Q  I  see;  and,  of  course,  when  they  bought  those  bonds 
they  saved  5  per  cent  interest?  A  Yes,  sir. 

Q  Saved  5  per  cent  interest  for  the  duration  of  the 
bonds?  A  Yes. 

Q  And  they  had  the  money  available  to  retire  their 
own  debt  and  to  carry  on  their  obligation  that  was  eary- 
ing  interest  at  5  per  cent?  A  I  am  not  qualified 

485  to  say.  I  did  not  examine  the  books  to  that  extent. 

.  • 'iV‘ .'•/ v  " 

•  •  •  • 

MB.  BEACH:  If  Your  Honor  please,  at  the  outset  of 
the  case  we  asked  Mr.  Jonscher,  of  the  American  Security 
&  Trust  Company,  to  prepare  a  list  showing  the  stock¬ 
holders  as  of  the  date  of  the  filing  of  this  amended  com¬ 
plaint,  and  he  is  here  and  he  has  prepared  it. 

May  I  put  him  on  to  put  that  in? 

’MB.  JONES:  I  will  admit  it.  You  can  introduce  it 
without  calling  him. 

486  MB.  BEACH:  That  is  fine.  He  is  right  here. 
He  prepared  it 
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Filed  Jul  26  1950.  Harry  M.  Hull,  Clerk 
Plfs.  Ex.  #  58 

Certificate  of  American  Security  and  Trust  Company, 
Transfer  Agent  of  Capital  Stock,  Par  $1.00  of 
Mayflower  Hotel  Corporation 
The  American  Security  and  Trust  Company,  Transfer 
Agent  of  Capital  Stock,  Par  $1.00,  of  Mayflower  Hotel 
Corporation,  does  hereby  certify  that  the  stock  transfer 
records  of  said  corporation  show  the  following  registered 
holders  of  record  of  said  stock,  shares  and  dates,  as  here¬ 
inafter  set  forth:  ^ 

Dates 

Jme28,1947  March  27, 1950 
Registered  Holder  Shares  Shares 

John  E.  Meyer  and  Arthur  M. 

{Spies,  Jr.  and  The  First 
National  Bank  of  Birming- 
ham,  Alabama,  Co-Executors  | 
under  the  last  will  and  tes- 


tament  of  Bobert  B.  Meyer 

None 

124 

Bobert  B.  Meyer 

17,708 

697 

Kenneburt  &  Company 

1,400 

19,412 

John  E.  Meyer 

None 

746 

Arthur  M.  Spies,  Jr. 

None 

100 

Arthur  M.  Spies 

None 

100 

Mrs.  Elizabeth  W.  Sturtevant 

200 

200 

Olive  Estelle  Pollio 

500 

500 

James  A.  Dunlap 

100 

100 

Edgar  B.  Dunlap,  Jr. 

100 

100 

Helen  C.  Dapray 

4 

4 

Buth  L.  Sterling 

15,914 

16,564 

Bobert  D.  Sterling 

4,288 

4,984 

Dorothea  M.  Sterling 

390 

390 

Edward  C.  Sterling 

3,662 

3,970 

John  Lewis  Smith 

3,370 

3,395 
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John  Lewis  Smith,  Jr. 

420 

420 

John  Lewis  Smith,  Sr. 

None 

290 

Oliver  J.  Sterling 

(30  Church  St,  New  York,  N.  Y.) 

1  282 

342 

Oliver  J.  Sterling 

(941  Park  Avenue, 

New  York,  N.  Y.) 

3,026 

3,026 

American  Security  and  Trust  Company 
Transfer  Agent  G.P.P. 
By  /s/  Earl  G.  Jonscher 

March  28,  1950  Trust  Officer 

(Adding  machine  tape) 
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last 
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MB.  JONES:  While  you  are  on  that,  I  wonder  if  yon 
would  ask  Mr.  Jonscher — I  will  stipulate  it  with  you — 
if  he  can  tell  us  approximately  how  many  stockholders 
of  Mayflower  there  were  in  1947. 

•  •  •  • 

MB.  JONES:  Can  we  stipulate  approximately  800 f 

MB.  JONSCHEB:  Approximately  between  800  and 
900, 1  would  say. 

MB.  JONES :  That  is  dose  enough  for  me. 

MR  GOOBBICH:  I  can  show  you  the  report  for  1949 
which  we  submitted  to  you,  the  868  shareholders. 
487  MB.  JONES:  I  think  it  would  be  between  800 
and  900. 

•  •  •  • 

MB.  CLARK:  If  Your  Honor  please,  we  have  here 
what  purports  to  be  a  certificate  of  incorporation  of  the 
Mayflower  Hotel. 

MB.  JONES:  The  actual  copy  of  the  charter  is  in  the 
minute  book.  I  do  not  have  it  here.  I  am  perfectly  willing 
to  have  you  put  it  in  and  then  we  can  verify  it  and  make 
any  corrections  that  may  be  needed  there. 

MB.  CLARK:  Mark  this  as  a  plaintiffs’  exhibit,  and 
it  is  introduced,  subject  to  agreement  of  counsel 

•  •  •  • 

Filed  Jul  26 1950  Harry  M.  Hull,  Clerk 
Plfs.  Ex.  #59 

CERTIFICATE  OF  INCORPORATION 

OF 

MAYFLOWER  HOTEL  CORPORATION 

•  •  •  • 

THIRTEENTH :  In  the  absence  of  fraud,  no  contract 

or  other  transaction  between  this  Corporation  and  any 

other  corporation  or  any  partnership  or  association  shall 


be  affected  or  invalidated  by  the  fact  that  any  director 
or  officer  of  this  Corporation  is  pecuniarily  or  otherwise 
interested  in  or  is  a  director,  member,  or  officer  of  such 
other  corporation  or  of  such  firm,  association  or  partner¬ 
ship  or  is  a  party  to  or  is  pecuniarily  or  otherwise  inter¬ 
ested  in  such  contract  or  other  transaction  or  in  any  way 
connected  with  any  person  or  persons,  firm,  association, 
partnership  or  corporation  pecuniarily  or  otherwise  in¬ 
terested  therein;  any  director  may  be  counted  in  deter¬ 
mining  the  existence  of  a  quorum  at  any  meeting  of  the 
Board  of  Directors  of  this  Corporation  for  the  purpose 
of  authorizing  any  such  contract  or  transaction  with  like 
force  and  effect  as  if  he  were  not  so  interested  or  were 
not  a  director,  member  or  officer  of  such  other  corpora¬ 
tion,  firm,  association  or  partnership;  and  any  director  or 
officer  of  this  Corporation  individually  may  be  a  party  to 
or  interested  in  any  such  contract  or  transaction  of  this 
Corporation  and  is  hereby  relieved  from  any  liability 
that  might  otherwise  exist  from  contracting  with  this  Cor¬ 
poration  for  the  benefit  of  himself  or  of  any  person  or 
persons,  firm,  association,  partnership  or  corporation  in 
which  he  may  be  in  anywise  interested;  provided,  however, 
in  all  such  cases,  that  the  fact  of  such  director’s  or  officer’s 
interest  or  the  fact  that  he  is  a  director,  member  or 
officer  of  such  other  corporation,  association  or  partner¬ 
ship  or  the  fact  of  his  connection  with  such  person,  firm, 
association,  partnership  or  corporation  shall  have  been 
disclosed  or  known  to  the  Board  of  Directors  or  a  majority 
thereof  at  the  time  such  contract  or  other  transaction  is 
entered  into. 

•  •  •  • 


488  Robert  V.  Fleming 

was  called  as  a  witness  and,  being  first  duly  sworn, 
was  examined  and  testified  as  follows : 


BY  MR.  JONES: 


•  •  •  • 

Q  Mr.  Fleming,  I  believe  you  are  president  of  the 
Riggs  National  Bank?  A  That  is  right 

Q  And  yon  are  a  director  of  the  Mayflower  Hotel?  A 
That  is  correct 

Q  And  one  of  the  defendants  in  this  suit?  A  Correct 

Q  Mr.  Fleming,  for  the  purpose  of  the  record,  will 
you  please  give  us  a  brief  background  of  your  business 
experience,  let  us  say,  since  the  time  you  entered  the 
Riggs  Bank?  A  Well,  I  started  in  the  Riggs  Bank 
as  an  errand  boy  about  42  years  ago;  went  through  vari¬ 
ous  clerical  positions;  elected  assistant  cashier;  then  be¬ 
came  cashier  of  the  bank  in  May,  1920;  subsequently  vice- 
president  and  cashier;  and  was  elected  president  of  the 
bank  in  November,  1925,  upon  the  passing  of  my  prede¬ 
cessor,  Mr.  Milton  E.  Ailes.  :: 

489  I  have  been  president  of  the  bank  since  that 
time  and  also  hold  the  position  of  chairman  of  the 
board,  since  January,  1935. 

Q  Will  you  give  os  briefly,  Mr.  Fleming,  a  list  of 
some  of  the  national  and  local  offices  that  you  have  held 
in  organizations  other  than  the  bank?  A  Locally,  I  have 
been  president  of  the  Washington  Board  of  Trade.  I 
have  been  president  of  the  District  of  Columbia  Bankers 
Association. 

Nationally,  I  was  president  of  the  American  Bankers 
Association  from  1935  to  1936;  Association  of  Reserve 
City  Bankers  in  1944  or  1945.  I  had  served  as  a  public 
governor  of  the  New  York  Stock  Exchange. 

Q  What  is  that,  Mr.  Fleming?  A  For  a  period  of 
about  four  yeanfc '  V 

Q  What  is  that?  A  With  the  reorganization  of  the 
Exchange,  there  are  elected  two  men  who  are  to  repre¬ 
sent  the  public  interest,  and  I  was  elected,  at  the  request 
of  Mr.  Schram,  public  governor,  succeeding  Mr.  Roswell 
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Magill,  former  Undersecretary  of  the  Treasury,  when  he 
resigned,  and  I  was  succeeded  by  Mr.  Palmer,  president 
of  the  Cluett-Peabody  Company. 

I  have  also  served  on  the  Federal  Advisory  Council  to 
the  Board  of  Governors  of  the  Federal  Reserve  System. 
I  am  in  my  eighth  term  in  that  position.  I  am  now 

490  vice  president  of  the  Council.  Mr.  Edward  E. 
Brown,  chairman  of  the  First  National  Bank  of 

Chicago,  is  the  president. 

Q  Have  you  served  on  the  directorate  of  a  number 
of  companies,  Mr.  Fleming,  and  are  you  now  on  the 
board. of  a  number  of  companies?  A  A  few,  locally.  I 
am  a  director  of  the  Chesapeake  &  Potomac  Telephone 
Company,  Capital  Transit  Company,  Potomac  Electric 
Power  Company,  and  also  a  director  of  the  Metropolitan 
Life  Insurance  Company  of  New  York. 

Q  Mr.  Fleming,  I  think  the  testimony  has  shown  here 
that  you  were  elected  to  the  board  of  the  Mayflower  in 
1944.  A  Correct 

Q  Do  you  remember  the  month?  A  I  believe  it  was 
June,  1944. 

•  •  •  • 

Q  Now,  Mr.  Fleming,  I  am  not  sure  whether  you  were 
in  court  or  not,  but  there  has  been  some  testimony  in 
this  case  with  reference  to  a  conversation,  probably  in 
early  September  of  1945,  between  you  and  Mr.  John  Lewis 
Smith  with  reference  to  some  parties  who  appeared  to 
be  interested  in  the  Mayflower.  Will  you  tell  us 

491  what  your  recollection  of  that  is?  A  My  recollec¬ 
tion  is  that  Mr.  Smith  called  at  my  office  in  the 

Riggs  Bank  and  stated  that  the  people  who  had  acquired 
the  Raleigh  Hotel  had  asked  him  to  ascertain  if  the  May¬ 
flower  Hotel  would  be  for  sale.  Mr.  Smith  asked  me  if  I 
would  contact  the  Donner  interests  and  see  if  they  would  be 
willing  to  sell  the  hotel. 
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I  told  Mr.  Smith  that  I  had  been  on  the  board  only  a 
short  time — as  a  matter  of  fact,  I  had  never  met  either 
Mr.  Stewart  or  Mr.  Baxter  until  X  took  office  as  a  di¬ 
rector;  I  had  been  ont  for  a  period  of  four  of  five  months 
in  1945  on  account  of  illness — and  I  felt  that  if  he  had 
any  matters  to  discuss  along  those  lines,  he  should  take 
them  up  with  Mr.  Folger,  who  was  president  of  the  hotel 
corporation. 

I  also  said  to  him,  as  I  recall  it,  that  as  he  knew 
Mr.  Folger  quite  well  and  his  office  was  in  the  American 
Security  and  Trust  Company,  that  it  was  necessary  for 
him  to  make  an  appointment,  “and  I  suggest  that  you 
see  him.” 

492  Q  And  during  that  conversation  the  parties  re¬ 
ferred  to  by  Mr.  Smith  were  the  people  who  had 
acquired  the  Raleigh  T  A  That  is  my  recollection. 

•  •  •  • 

Q  Do  you  have  any  recollection  of  the  name  Peter 
Miller  having  been  mentioned!  A  I  have  no  recollection 
of  the  name  of  Mr.  Miller. 

Q  Do  you  have  any  recollection  as  to  whether  or  not 
in  that  conversation  with  Mr.  Smith  any  figure  was  men¬ 
tioned  as  to  amount?  A  I  don’t  recall  whether  he  did 
or  not.  My  conversation  with  Mr.  Smith  was  very  brief. 
My  impression  is  that  there  was  no  figure  mentioned.  My 
conversation  could  not  have  been  more  than  five  or  ten 
minutes  with  Mr.  Smith. 

MR.  JONES:  If  Your  Honor  please,  the  next  item  I 
wish  to  direct  Mr.  Fleming’s  attention  to  is  the  refinanc¬ 
ing  of  the  hotel  by  Folger,  Nolan,  and  before  doing  that 
I  would  like  to  read  to  the  Court  Article  Thirteen  of  the 
Certificate  of  Incorporation,  which  was  just  introduced  in 
evidence  by  the  plaintiffs. 

Article  Thirteenth  of  the  Articles  of  Incorporation  reads 
as  follows: 


“In  the  absence  of  fraud,  no  contract  or  other  trans¬ 
action  between  this  corporation  and  any  other  corpora¬ 
tion  or  any  partnership  or  association  shall  be  affected 
or  invalidated  by  the  fact  that  any  director 
493  or  officer  of  this  corporation  pecuniarily  or  other¬ 
wise  interested  in  or  is  a  director,  member,  or 
officer,  of  such  other  corporation  or  of  such  firm,  associa¬ 
tion  or  partnership  or  is  a  party  to  or  is  pecuniarily  or 
otherwise  interested  in  such  contract  or  other  transaction 
or  in  any  way  connected  with  any  person  or  persons,  firm, 
association,  partnership  or  corporation  pecuniarily  or  oth¬ 
erwise  interested  therein;  any  director  may  be  counted  in 
determining  the  existence  of  a  quorum  at  any  meeting 
of  the  board  of  directors  of  this  corporation  for  the  pur¬ 
pose  of  authorizing  any  such  contract  or  transaction  with 
like  force  and  effect  as  if  he  were  not  so  interested  or 
were  not  a  director,  member  or  officer  of  such  other  cor¬ 
poration,  firm,  association  or  partnership;  and  any  di¬ 
rector  or  officer  of  this  corporation  individually  may  be 
a  party  to  or  interested  in  any  such  contract  or  trans¬ 
action  of  this  corporation  and  is  hereby  relieved  from 
any  liability  that  might  otherwise  exist  from  contracting 
with  this  corporation  for  the  benefit  of  himself  or  of 
any  person  or  persons,  firm,  association,  partnership  or 
corporation  in  which  he  may  be  in  anywise  interested; 
provided,  however,  in  all  such  cases,  that  the  fact  of 
such  director’s  or  officer’s  interest  or  the  fact  that  he  is 
a  director,  member  or  officer  of  such  other  corpora¬ 
tion,  association  or  partnership  or  the  fact  of  his 
connection  with  such  person,  firm,  association,  part¬ 
nership  or  corporation  shall  have  been  disclosed  or  known 
to  the  board  of  directors  or  a  majority  thereof  at  the 
time  such  contract  or  other  transaction  is  entered  into.” 
BY  MB.  JONES: 

Q  Now,  Mr.  Fleming,  the  record  shows,  Plaintiffs’  Ex¬ 
hibit  No.  39,  that  on  May  27,  1946  the  firm  of  Folger, 
Nolan  submitted  an  offer  to  refinance  the  Mayflower  Hotel 
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by  the  purchase  of  $1,700,000  in  notes  of  $1,683,000.  Do 
yon  remember  that  occasion  ?  A  I  do,  sir. 

Q  Did  the  board  give  that  matter  consideration?  A 
Yes ;  it  was  very  thoroughly  discussed,  as  1  recall  it. 

Q  And  was  the  proposal  of  Folger,  Nolan  accepted? 
A  It  was. 

Q  And,  Mr.  Fleming,  in  your  opinion,  was  that  trans¬ 
action  one  that  was  beneficial  and  desirable  to  the  May¬ 
flower?  A  I  absolutely  feel  that  it  was,  definitely,  be¬ 
cause  we  had  the  3^  per  cent  mortgage,  had  rather  heavy 
curtailments,  based  on  income,  additional  curtailments  had 
to  be  made,  the  sale  of  these  notes  to  Folger,  Nolan  was 
at  the  rate  of  2%  per  cent,  the  quarterly  curtailments 
were  $25,000,  the  right  to  make  prepayments— and 
495  which  since  have  been  availed  of— was  incorpo¬ 
rated  in  the  agreement,  it  was  more  elastic,  sub¬ 
stantial  savings  in  interest— as  a  matter  of  fact,  that 
type  of  paper  is  the  lowest  loan  I  have  ever  known  of 
being  sold  at 

Q  That  reminds  me,  Mr.  Fleming:  Prior  to  Folger, 
Nolan  submitting  this  proposal,  did  you  have  any  con¬ 
versations  with  Mr.  Folger  with  reference  to  money  rates 
and  matters  of  that  kind?  A  Yes.  During  the  early 
spring — it  may  have  been  sometime  in  May,  too ;  of  course, 
I  could  not  identify  the  exact  time,  but  it  was  just  prior 
to  this  offer  being  made — Mr.  Folger,  on  a  number  of 
occasions,  in  different  places,  made  inquiry  of  me  as 
to  the  rates  of  interest  for  mortgages,  the  trend  of  in¬ 
terest  rates,  the  interest  rates  on  bank  loans,  commercial 
paper,  and  so  forth. 

After  two  or  three  inquiries,  I  finally  said  to  Mr. 
Folger,  “Why  are  you  asking  me  all  these  questions  about 
interest?” 

Well,  he  said  he  was  toying  with  an  idea  that  it  might 
be  a  good  time  to  refinance  the  Mayflower  and  to  pay 
off  the  mortgage  on  the  property.  He  might  make  some 
savings,  and  thought  it  was  possible  to  sell  to  local  banks. 
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which  would  be  desirable  and  be  to  their  interest  to  throw 
business  to  the  Mayflower  by  holding  their  paper. 

M~R  JONES:  If  Your  Honor  please,  I  would 
496  like  to  offer  in  evidence  as  Defendant  Mayflower  Ex¬ 
hibit  No.  3  the  excerpts  from  the  minutes  of  the 
board  of  directors  of  the  May  27, 1946  meeting. 

•  •  •  • 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 
Deft  Ext.  No.  3 

MAYFLOWER  HOTEL  CORPORATION 
Excerpt  from  Minutes  of  Board  of  Directors  Meeting 

On  May  27,  1946 

•  •  •  • 

Upon  motion  by  Mr.  Baxter,  seconded  by  Mr.  Stewart, 
the  following  resolution  was  unanimously  adopted — (Mr. 
Folger  not  voting) : 

WHEREAS  this  Corporation  is  now  indebted  to  The 
Penn  Mutual  Life  Insurance  Company  on  a  loan  in  the 
present  sum  of  approximately  One  Million  Seven  Hun¬ 
dred  and  Forty-two  Thousand  Six  Hundred  and  Twenty 
Dollars  and  Twenty-six  Cents  ($1,742,620.26),  with  interest 
at  the  rate  of  three  and  one-half  percentum  (3%%)  per 
annum  secured  by  a  first  deed  of  trust  on  the  Mayflower 
Hotel  property  dated  April  14, 1944,  and 
WHEREAS  Folger,  Nolan  Incorporated,  by  letter  dated 
May  27,  1946  (copy  of  which  is  included  in  these  minutes), 
has  offered  to  refinance  the  said  loan  by  purchasing  from 
this  Corporation  its  unsecured  notes  in  the  total  amount 
of  One  Million  Seven  Hundred  Thousand  Dollars  ($1,700,- 
000.00)  with  interest  at  the  rate  of  two  and  five-eighths 
percentum  (2%%)  per  annum,  and 
WHEREAS  large  savings  in  interest,  as  well  as  other 
advantages,  will  result  to  this  Corporation  by  selling  the 
aforesaid  notes  to  Folger,  Nolan  Incorporated,  in  order 
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to  obtain  funds  which.,  with  available,  cash,  will  permit 
paying  off  the  said  loan  to  The  Penn  Mutual  Life  Insur¬ 
ance  Company,  NOW,  THEREFORE,  BE  IT 
RESOLVED,  that  the  Board  of  Directors  do  hereby 
accept,  in  the  name  and  behalf  of  this  Corporation,  the 
offer  of  Folger,  Nolan  Incorporated,  as  set  forth  in  its 
letter  of  May  27,  1946,  to  purchase  from  this  Corporation 
its  promissory  notes  in  the  total  amount  of  One  Million 
Seven  Hundred  Thousand  Dollars  ($1,700,000.00),  bearing 
interest  at  the  rate  of  two  and  five-eighths  percentum 
(2%%)  per  annum,  for  a  price  of  One  Million  Six  Hun¬ 
dred  and  Eighty-three  Thousand  Dollars  ($1,683,000.00); 
and  that  this  Corporation,  through  its  duly  authorized 
officers,  enter  into  an  agreement  with  said  Folger,  Nolan 
Incorporated,  for  the  sale  and  issuance  of  said  notes  on 
the  basis  as  stated  in  said  letter  of  May  27,  1946,  and 
that  the  legality  of  the  transaction  and  the  form  of  the 
said  Agreement  be  subject  to  the  approval  of  counsel  for 
this  Corporation,  and  be  it  further 
RESOLVED,  that  the  Treasurer  and  Assistant  Secre¬ 
tary  of  this  Corporation  be,  and  they  are  hereby,  in  the 
name  and  on  behalf  of  this  Corporation,  authorized,  em¬ 
powered,  and  directed  to  enter  into  said  Agreement  with 
said  Folger,  Nolan  Incorporated,  when  approved  by  coun¬ 
sel  as  aforesaid,  and  that  the  seal  of  this  Corporation  be 
thereunto  affixed  and  attested  by  the  Assistant  Secretary, 
and  that  said  officers  be  authorized  and  empowered  to  take 
all  such  steps,  do  all  such  acts,  and  execute  all  such  other 
instruments  or  papers  as  they  may  deem  necessary  or 
proper  in  the  premises ;  and  be  it  further, 

RESOLVED,  that  the  Treasurer  of  this  Corporation 
be,  and  he  hereby  is,  authorized  and  directed  to  exercise, 
in  the  name  and  on  behalf  of  this  Corporation,  the  privi¬ 
lege  contained  in  said  first  deed  of  trust  and  note  secured 
thereby  to  pay  in  full  the  debt  represented  thereby  so 
that  said  debt  may  be  paid  on  or  about  September  5, 
1946,  to  send  to  The  Penn  Mutual  Life  Insurance  Com- 
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pany,  timely  written  notice  as  required  by  the  said  first 
deed  of  trust  and  said  note  in  order  to  exercise  said  privi¬ 
lege,  and  to  take  all  such  steps,  do  all  such  acts,  and 
execute  all  such  other  instruments  and  papers  as  he  may 
deem  necessary  or  proper  in  the  premises. 

•  •  •  • 


ME.  JONES:  Then  I  would  like  to  offer  also  as  De¬ 
fendant  Mayflower  Exhibit  No.  4  excerpts  from  the  min¬ 
utes  of  July  22,  1946,  which  I  again  will  merely  state 
the  substance  of. 

Deft  Ext.  No.  4 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 

MAYFLOWER  HOTEL  COPORATION 

Excerpt  from  Minutes  of  Board  of  Directors  Meeting 

on  July  22, 1946 

•  •  •  • 

After  full  discussion,  upon  motion  by  Mr.  Stewart,  sec¬ 
onded  by  Mr.  McGrath,  the  following  resolution  was 
unanimously  adopted  (Mr.  Folger  not  voting) : 

WH  flREAS  the  Treasurer  and  Assistant  Secretary  of 
this  Corporation,  as  authorized  and  directed  by  resolu¬ 
tion  of  this  Board  passed  at  its  meeting  on  May  27,  1946, 
did  on  July  12, 1946,  in  the  name  and  under  the  corporate 
seal  of  this  Corporation,  enter  into  a  certain  Purchase 
Agreement  with  Folger,  Nolan  Incorporated ;  and 

WHEREAS  the  said  Purchase  Agreement  dated  July 
12,  1946,  which  Purchase  Agreement  is  annexed  to  these 
minutes,  has  been  submitted  and  read  to  this  Board  of 
Directors  at,  or  before,  the  passing  of  this  resolution; 
and 

WHEREAS  counsel  for  this  Corporation  has  approved 
the  legality  of  the  transaction  and  the  form  of  said  Pur¬ 
chase  Agreement;  and 
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WHEREAS  the  Treasurer  of  this  Corporation,  as 
authorized  and  directed  by  resolution  of  this  Board  passed 
at  its  said  meeting  on  May  27,  1946,  did  send  the  duly 
required  notice  to  The  Penn  Mutual  Life  Insurance  Com¬ 
pany  that  this  Corporation  would  on  September  5,  1946 
pay  in  full  to  The  Penn  Mutual  Life  Insurance  Company 
the  debt  represented  by  the  note  of  this  Corporation,  dated 
April  14,  1944,  secured  by  a  first  deed  of  trust  of  same 
date  on  the  Mayflower  Hotel  property;  NOW,  THERE¬ 
FORE,  BE  IT 

RESOLVED  that  the  action  of  the  Treasurer  and 
Assistant  Secretary  in  entering  into  said  Purchase  Agree¬ 
ment  in  the  name  and  under  the  corporate  seal  of  this 
Corporation  be  and  is  hereby  ratified  and  approved;  and 
be  it  further 

RESOLVED  that  upon  receipt  by  this  Corporation  of 
the  sum  of  One  Million  Six  Hundred  and  Eighty-three 
Thousand  Dollars  ($1,683,000.00),  this  Corporation, 
through  its  duly  authorized  officers,  execute  and  deliver 
to  the  said  Folger,  Nolan  Incorporated,  the  promissory 
notes  required  under  the  terms  of  said  Purchase  Agree¬ 
ment;  and,  further,  on  receipt  of  said  sum  that  this  Cor¬ 
poration,  through  its  duly  authorized  officers,  pay  immedi¬ 
ately  to  The  Penn  Mutual  Life  Insurance  Company  as 
holder  of  the  said  note  of  this  Corporation  secured  by 
the  said  first  deed  of  trust,  such  sum  of  money  as  may 
be  necessary  to  pay  in  full  the  unpaid  balance  of  prin¬ 
cipal  due  on  the  debt  of  The  Penn  Mutual  Life  Insurance 
Company,  together  with  all  interest  due  thereon,  including 
the  ninety  (90)  days’  additional  interest  required  in  order 
to  pay  said  debt  in  full,  secure  the  canceled  note  from 
The  Penn  Mutual  Life  Insurance  Company,  and  obtain 
from  the  trustee  of  said  first  deed  of  trust,  and  have 
duly  recorded,  a  deed  releasing  said  first  deed  of  trust; 
and  be  it  further 

RESOLVED  that  the  Treasurer  and  Assistant  Secre¬ 
tary  of  this  Corporation  be,  and  they  are  hereby,  in  the 


458 


name  and  on  behalf  of  this  Corporation,  authorized,  em¬ 
powered  and  directed  to  make,  execute  and  deliver  the 
said  promissory  notes  of  this  corporation  required  in  pur¬ 
suance  of  said  Purchase  Agreement,  and  that  the  seal  of 
this  Corporation  be  thereunto  affixed  and  attested  by  the 
Assistant  Secretary,  and  that  the  said  officers  be  author¬ 
ized  and  empowered  to  take  all  such  steps,  do  all  such 
acts,  and  execute  all  such  other  instruments  or  papers 
as  they  may  deem  necessary  or  proper  in  the  premises. 

•  •  •  • 


BY  MB.  JONES : 

Q  Now,  Mr.  Fleming,  did  the  Biggs  National  Bank 
participate  in  that  refinancing?  A  It  did. 

497  Q  And  you  acquired  certain  notes  from  Folger, 
Nolan  Company?  A  The  bank  acquired  $600,000 
of  notes. 

Q  From  Folger,  Nolan  Company?  A  Yes. 

Q  Now,  passing  on  to  the  sale  of  the  Donner  stock 
to  the  Hilton  Company,  when  did  you  first  hear  of  that 
and  under  what  circumstances?  A  Well,  it  was  prob¬ 
ably  during  the  first  week  in  December.  I  could  not  iden¬ 
tify  the  actual  date,  because  it  was  not  important  for  me 
to  do  it  that  way — 

Q  I  might  say,  Mr.  Fleming,  that  the  record  shows 
that  the  contract  between  Hilton  and  Donner  was  De¬ 
cember  10.  A  Well,  it  was  sometime  during  the  first 
week,  I  think,  in  December.  I  may  have  been  wrong.  That 
was  my  impression.  But  late  in  the  evening  I  received 
a  message  that  Mr.  Folger  would  like  me  to  drop  by  his 
office,  which  is  in  the  American  Security  &  Trust  Com¬ 
pany;  there  was  a  matter  he  wanted  me  to  advise  him  on. 

I  called  on  Mr.  Folger.  He  advised  me  that  the  Donner 
interests  had  sold  their  stock  to  Hilton  Hotels  for  $13 
a  share ;  that  he  had  sold  his  shares. 

Q  Was  anything  at  that  time  said  about  the  possibility 


or  probability  that  yon  might  be  asked  to  remain  on 

498  the  board  of  directors?  A  Yes.  Mr,  Folger  said 
that  he  understood  that  I  might  be  asked  to  remain 

on  the  board  and  possibly  he  remain  on  the  board. 

BY  THE  COURT: 

Q  He  was  then  president?  A  Yes,  sir.  Mr.  Folger 
was  then  president  of  the  corporation. 

BY  MR.  JONES: 

Q  Now,  Mr.  Fleming,  after  yon  had  received  that  in¬ 
formation  and  were  advised  that  yon  might  possibly  be 
asked  to  remain  on  the  board,  what,  if  anything,  did 
yon  do?  A  While  I  had  heard  of  the  Hilton  Hotels,  I 
was  not  acquainted  with  Mr.  Hilton  or  the  personnel;  so 
I  called  Mr.  Edward  E.  Brown,  chairman  of  the  First 
National  Bank  of  Chicago;  told  him  that  Hilton  Hotels 
had  bought  the  controlling  interest  in  the  Mayflower  and 
that  I  had  understood  that  I  might  be  asked  to  continue 
on  the  board. 

And  my  inquiry  of  him  was  to  the  effect  as  to  whether 
he  thought  it  was  advisable,  what  he  knew  about  them, 
and  so  forth;  to  which  Mr.  Brown  replied  that  he  knew 
Mr.  Hilton,  that  he  had  dealt  with  him,  that  he  was  very 
aggressive,  considered  him  and  his  associates  men  of  high 
integrity,  and  he  saw  no  reason,  in  his  judgment,  why  I 
'should  not  serve  on  the  board  if  I  was  asked. 

Q  Did  anything  else  happen  thereafter  with  re- 

499  spect  to  your  sitting  on  the  board?  A  Yes.  I  had 
a  telephone  call  subsequent  to  my  talk  with  Mr. 

Brown  from  Mr.  Sidney  Weinberg,  who  is  the  senior  part¬ 
ner  of  Goldman,  Sachs  &  Company,  who  I  have  known 
for  many  years  and  saw  a  great  deal  of  during  the  war 
period  when  he  was  the  right  arm  of  Donald  Nelson  on 
the  War  Production  Board. 

He  called  to  say  that  he  understood  that  Hilton  had 
bought  a  controlling  interest  of  the  Mayflower  and  that 
I  might  be  asked  to  stay  on  the  board.  He  personally 
hoped  that  I  would;  that  his  company,  Goldman,  Sachs, 
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had  a  very  large  interest  in  Atlas  Corporation,  and  that 
Atlas,  in  turn,  owned  a  good  many  shares  of  Hilton 
Hotels. 

Q  I  see.  Now,  subsequent  to  that,  were  you  for¬ 
mally  invited  to  stay  on  the  board?  A  I  was,  sir. 

Q  By  whom?  A  By  Mr.  Binns. 

Q  And  you  accepted  that  invitation?  A  I  did,  sir. 

Q  Now,  you  have  told  us,  Mr.  Fleming,  about  the  con¬ 
versation  you  had  with  Mr.  John  Lewis  Smith  in  your 
office,  when  he  talked  about  the  parties  who  had  purchased 
the  Raleigh.  Subsequent  to  these  matters  we  have  just 
been  discussing,  about  the  sale  of  the  Donner  stock 
500  to  Hilton,  did  you  have  any  other  conversation  in 
your  office  about  that  matter  with  Mr.  John  Lewis 
Smith?  A  Would  you  mind  stating  your  question  again? 
I  did  not  quite  get  it. 

Q  After  the  sale  of  this  Bonner  stock  to  Hilton,  did 
you  have  any  conversation  in  your  office  with  Mr.  John 
Lewis  Smith,  Sr.,  with  reference  to  that  transaction?  A 
Yes. 

Q  What  was  that?  A  Mr.  Smith  called  on  me  and 
showed  me  a  copy  of  a  letter  that  he  had  written  to  Mr. 
Folger,  and  I  think  that  letter  was  introduced  in  evidence 
the  other  day. 

Q  It  has  been;  that  is  right  A  I  told  Mr.  Smith  that 
I  did  not  agree  with  his  premise  that  the  Bonners  did 
not  have  the  right  to  sell  their  shares  of  stock. 

I  said,  “I  don’t  own  the  control  of  the  Riggs  National 
Bank — I  wish  I  did — and  I  would  not  sell  it  anyway, 
without  consulting  my  directors;  but,  in  my  judgment — 
I  am  not  a  lawyer,  but,  in  my  judgment,  there  would 
be  nothing  to  bar  me  from  selling  my  shares  if  I  wanted 
to.” 

MR.  JONES:  If  Your  Honor  please,  I  would  like  at 
this  point  to  introduce  in  evidence  Article  4  of  the  By¬ 
laws  of  the  Mayflower  as  Defendant  Mayflower  Exhibit 
No.  5. 
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•  •  •  • 

501  THE  COURT :  Is  it  conceded  that  there  is  noth¬ 
ing  in  the  by-laws  which  violates  the  charter? 

MR.  JONES:  The  Court  asked  if  there  was  a  con¬ 
cession  here  that  there  was  nothing  in  the  by-laws  which 
would  violate  the  terms  of  the  charter. 

MR.  CLARK  i'  I  do  not  think  so.  We  raise  no  point 
on  it  Certainly  we  have  found  nothing. 

THE  COURT:  All  right  , 

MR.  JONES :  Section  10  of  Article  4  reads  as  follows : 

“Section  10.  Management  Contracts.  If  authorized  by 
the  board  of  directors,  the  corporation  may  enter  into 
a  contract  or  contracts  with  any  person,  firm  or  corpo¬ 
ration,  as  its  agent,  for  the  management  and  supervision 
of  the  property  at  Washington,  D.  C.,  known  as  the 
Mayflower  Hotel  and  may  delegate  (to  the  extent  per¬ 
mitted  by  law)  to  such  agent  any  and  all  powers  and 
authority  in  connection  with  the  management  and  oper¬ 
ation  of  said  property  as  shall  be  determined  by  the 
board.” 

THE  COURT :  Now,  when  were  those  by-laws  adopted, 
sir? 

MR.  JONES:  That  by-law  was  in  effect,  if  Your 
Honor  please,  at  the  time  the  corporation  was  reorgan¬ 
ized,  I  think.  I  can  give  you  the  exact  date. 

THE  COURT:  The  only  important  thing  is 

502  whether  it  was  adopted  prior  to  this  transaction. 
That  is  the  only  thing  I  had  in  mind. 

MR.  JONES:  That  section,  if  Your  Honor  please,  was 
in  the  original  by-laws  in  1934. 

THE  COURT :  All  right,  sir. 

MR.  BEACH :  What  section  is  that,  Mr.  Jones? 

MR.  JONES :  Section  10. 

BY  MR.  JONES: 

Q  Now,  Mr.  Fleming,  the  evidence  in  this  case  has 
developed  that  at  the  meeting  of  the  directors  on  De¬ 
cember  19,  1946,  announcement  was  made  that  in  the 
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future  a  management  contract  would  be  presented  to  the 
board,  and  the  record  also  shows  that  on  the  27th  of  Jan¬ 
uary  a  management  contract  was  presented.  Did  you 
and  the  other  directors  give  consideration  to  that  con¬ 
tract?  A  We  did. 

MB.  JONES:  If  Your  Honor  please,  I  would  like  at 
this  time  to  state  for  the  record,  and  it  does  appear  in 
the  minutes  of  the  meeting  of  the  27th,  which  are  on 
page  42  of  the  Joint  Appendix,  that  present  at  that  meet¬ 
ing  were  Mr.  C.  Kenneth  Baxter,  Mr.  Clifford  Folger, 

Mr.  Robert  V.  Fleming,  and  Mr.  C.  N.  Hilton.  Those  were  a 
the  four  directors  present. 

BY  MB.  JONES: 

Q  Will  you  tell  us,  Mr.  Fleming,  briefly,  what 

503  was  discussed  at  that  time  with  reference  to  this 
contract?  A  Well,  of  course,  the  contract  was 

fully  read.  Mr.  Hartson,  who  was  counsel  for  the  May¬ 
flower,  stated  he  had  gone  over  it  very  carefully;  that  he 
had  suggested  some  changes  which  had  been  adopted 
which  he  thought  improved  it. 

THE  COURT:  Mr.  who? 

THE  WITNESS :  Mr.  Hartson. 

MB.  JONES:  That  is  Nelson  Hartson,  of  my.  firm. 

THE  COURT :  I  know  who  you  mean. 

THE  WITNESS :  In  reading  the  contract  it  was  noted 
that  it  provided  for  a  term  of  five  years. 

As  I  recall  it,  Mr.  Folger  and  myself  felt  that  that  was 
too  long  a  period  to  enter  into  without  some  experience 
on  it  We  felt  that  it  would  be  much  better  for  the  con¬ 
tract  to  run  for  a  year  and  to  renew  it  on  notice,  but  not 
for  the  five-year  period. 

BY  MB.  JONES: 

504  Q  And  Mr.  Hilton,  I  assume,  acquiesced?  A 
Mr.  Hilton  concurred  in  that.  There  was  a  good 

deal  of  discussion  in  the  meeting  about  the  whole  thing, 
and  it  was  very  thoroughly  discussed. 

They  were  asked  what  services  they  were  going  to 
perform  under  the  contract.  Mr.  Binns  outlined  in  quite 
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a  great  deal  of  detail,  for  at  least  an  hour  or  an  hour  and  a 
quarter,  what  "betterments  they  thought  they  could  effect, 
the  savings  they  could  make,  and  the  improvements;  at  the 
conclusion  of  which  I  recall  that  I  asked  Mr.  Baxter,  of 
whose  ability  by  that  time  I  had  a  rather  high  opinion,  he 
representing  the  Donner  interests — I  asked  Mr.  Baxter, 
knowing  that  the  Donner  interests  had  a  contract  with  the 
"William  Penn  Hotel,  or  Staffer — at  least,  a  contract  with 
the  Staffer  to  manage  the  William  Penn  Hotel — as  to  how 
this  contract  would  compare  with  the  contract  they  had 
with  the  Staffer. 

He  stated  that,  in  his  judgment,  this  was  a  much  more 
favorable  contract ;  that  it  was  a  good  contract 

Q  You  had  also  in  mind  the  management  contract  that 
the  American  Security  and  Trust  Company  had  for  the 
management  of  this  hotel!  A  I  knew  about  that 

Q  After  this  discussion,  which  I  think  you  stated  ex¬ 
tended  for  quite  some  time,  was  it  your  judgment  that  it 
would  be  beneficial  to  the  interest  of  the  Mayflower 
505  to  enter  into*  this  management  contract!  A  It 
was,  and  I  voted  for  it 

Q  You  voted  for  it!  A  After  the  full  explanation. 
At  the  end,  changes  were  made. 

MR.  JONES:  The  minutes  of  January  27, 1947,  which 
I  shall  now  offer  in  evidence  as  Defendant  Mayflower’s 
Exhibit  6,  appear  on  page  42  of  the  joint  appendix.  I 
shall  not  read  all  of  them,  but  they  reflect  what  Mr. 
Fleming  has  just  told  us:  that  this  contract  was  voted 
for  by  Mr.  Baxter,  Mr.  Folger,  and  Mr.  Fleming;  Mr. 
C.  N.  Hilton  not  voting. 

BY  MR.  JONES: 

Q  That  is  correct,  Mr.  Fleming!  A  That  is  my  recol¬ 
lection. 

Q  Now,  Mr.  Fleming,  after  this  contract  had  been  run¬ 
ning  for  approximately  a  year,  were  you  appointed  as  a 
member  of  a  committee  of  the  Board  of  Directors  of  the 
Mayflower  to  give  consideration  to  whether  or  not  you 
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desired  to  renew  the  contract  or  to  cancel  itt  A  We 
were. 

Q  Who  appointed  that  committee!  A  Well,  the 
Board  of  Directors  appointed  it 

Q  Was  it  appointed  by  the  president,  Mr.  Hilton?  A 
I  don’t  recall  that;  the  minntes  wonld  reflect  it  I 
506  don’t  recall  that  It  may  have  been  Mr.  Hilton;  it 
may  have  been  Mr.  Dowling,  presiding.  I  don’t 
recall  without  refreshing  my  memory  of  the  minntes.  But 
we  were  asked  by  the  Board  to  serve  as  a  committee  to 
review  the  work  that  had  been  done. 

Q  Who  were  the  members  of  that  committee?  A  Mr. 
Folger,  Mr.  Baxter,  and  myself. 

Q  Did  this  committee  meet  to  consider  the  matter? 
A  It  did. 

BY  THE  COURT : 

Q  Is  either  Mr.  Folger  or  Mr.  Baxter  or  yonrself  a 
director  of  the  Hilton?  A  No,  sir.  I  am  not  I  am 
sure  they  are  not  either. 

MB.  JONES :  I  am  snre,  Your  Honor,  they  are  not 

THE  COUBT :  All  right 
BY  MB.  JONES: 

Q  I  show  you,  Mr.  Fleming,  what  purports  to  be  a 
copy  of  the  report  of  November  14,  1947,  of  the  sub¬ 
committee  of  the  Board,  which  I  have  just  referred  to, 
and  ask  you  if  this  is  a  copy  of  the  report  of  your  sub¬ 
committee.  A  Yes. 

MB.  JONES:  I  offer  this  in  evidence,  if  Your  Honor 
please,  as  Defendant  Mayflower’s  Exhibit  7.  * 

•  •  •  • 
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Filed  Jnl  28 1950  Harry  M.  Hall,  Clerk 
Defendants'  Exhibit  No.  7 

Report  to  the  Board  of  Special  Committee  of  Mayflower 
Directors  Appointed  to  Consider  Renewal  of 
Management  Contract 

The  special  committee  of  directors  met  at  Noon,  Novem¬ 
ber  14,  1947,  in  the  Board  Boom  of  the  Biggs  National 
Bank,  Washington,  D.  C.  Those  in  attendance  were: 
C.  Kenneth  Baxter,  Bobert  V.  Fleming  and  J.  Clifford 
Folger.  Nelson  T.  Hartson,  General  Connsel  of  the  May¬ 
flower,  was  present  by  invitation. 

It  was  stated  by  Mr.  Folger  that  under  date  of  October 
28,  1947,  the  Hilton  Corporation  had  notified  the  May¬ 
flower  Corporation  by  registered  mail  of  its  intention  to 
exercise  an  option  to  renew  the  management  contract 
This  was  done  in  compliance  with  paragraph  9,  which, 
among  other  things,  provides  that  a  binding  renewal  of 
the  contract  will  result  unless  Mayflower  within  thirty 
days,  that  is  November  27,  1947,  serves  notice  by  regis¬ 
tered  mail  on  the  Hilton  Corporation  that  it  does  not  desire 
to  renew.  It  follows  that  the  Mayflower  Board  must  de¬ 
cide  and  notify  Hilton  of  its  decision  by  registered  mail 
before  November  27,  1947  if  Mayflower  wishes  to  discon¬ 
tinue  the  contract  or  modify  it  in  any  respect  Mr.  Folger 
then  pointed  out  that  this  special  committee  of  directors 
had  been  appointed  by  the  President  to  recommend  to 
the  Board  what  should  be  done  under  the  circumstances. 

A  report,  prepared  by  the  management,  on  the  opera¬ 
tions  of  the  hotel  was  carefully  considered.  The  advan¬ 
tages  that  had  accrued  to  the  hotel  as  a  result  of  the  ^man¬ 
agement  contract  were  reviewed  in  detail,  as  well  as  the 
cost  to  the  Mayflower  of  the  services  being  rendered  by 
Hilton  Hotels  Corporation.  After  full  discussion,  in  which 
each  of  the  members  of  the  committee  participated,  it  was 
unanimously  decided  to  recommend  to  the  Board  that  the 


management  contract  be  continued  without  change  for  an 
additional  period  of  one  year.  It  was  the  sense  of  the 
meeting  that  the  Mayflower  Hotel  Corporation  should  com¬ 
municate  formally  with  the  Hilton  Hotels  Corporation 
prior  to  November  27,  1947,  giving  notice  of  its  willing¬ 
ness  to  continue  the  contract  in  effect  without  change  until 
December  31, 1948. 

There  being  no  further  business,  the  committee  ad¬ 
journed  at  1 :10  P.  M. 

Respectfully  submitted, 

/sgd/  C.  Kenneth  Baxter 
/sgd/  Robert  V.  Fleming 
/sgd/  J.  C.  Folger 
•  •  •  • 


509  BY  MR.  JONES : 

Q  Mr.  Fleming,  at  that  time  was  careful  con¬ 
sideration  given  to  all  the  factors  mentioned  in  the  report 
I  have  just  read?  A  Yes. 

Q  I  take  it  that  this  was  not  a  perfunctory  meeting 
of  any  kind?  A  No.  This  meeting  was  held,  as  I  recall 
it,  in  the  Board  Room  of  the  Riggs  Bank. 

I  think  you  recognize  that  we  felt,  at  least,  this  way: 
We  felt  that  the  Hilton  management  had  done  a  good 
job.  We  also  recognized  the  main  competitor  in  Wash¬ 
ington  here  was  the  Statler  Hotel.  The  Statler  Hotel  is 
part  of  a  national  chain,  and  they  have  facilities  which 
a  sihgle-unit-operated  hotel  does  not  have — would  not 
have. 

I  might  say  that  we  took  all  those  factors  into  con¬ 
sideration.  We  thought  they  were  improving  the 

510  property  and  were  doing  a  good  job,  and  there¬ 
fore  we  recommended  it 

Q  Mr.  Fleming,  did  Mr.  Hilton  or  any  person  con¬ 
nected  with  the  Hilton  organization  attempt  in  any  way, 
directly  or  indirectly,  to  influence  your  judgment  or  the 
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judgment  of  the  other  members  of  the  committee?  A 
None  whatsoever,  sir. 

Q  Your  decision  was  freely  arrived  at  and  was  on 
the  basis  of  your  own  sound  judgment?  A  That  is 
correct,  sir. 

THE  COURT:  That  recommendation,  I  presume,  had 
to  be  acted  upon  by  the  Board  of  Directors? 

MR.  JONES :  Yes,  sir. 

THE  COURT :  You  have  not  yet  come  to  that  ? 

MR.  JONES:  Well,  I  do  not  believe  that  did  have 
to  be  acted  upon.  Your  Honor.  It  was  all  automatically 
renewable  unless  Mayflower  gave  notice  of  its  intention 
to  terminate. 

THE  WITNESS:  Is  it  permissible  for  me  to  interpo¬ 
late,  Your  Honor? 

BY  THE  COURT: 

Q  I  wish  you  would.  A  That  report  was  presented 
to  the  Board  of  Directors.  The  minutes  will  show  whether 
it  was  acted  on  at  that  time.  I  do  not  recall. 

BY  MR.  JONES: 

511  Q  Now,  Mr.  Fleming,  when  the  next  year  rolled 
around,  and  the  question  came  up  as  to  whether 
or  not  the  Mayflower  would  elect  to  terminate  this  con¬ 
tract,  was  a  committee  of  the  Board  of  Directors  ap¬ 
pointed  to  give  it  further  consideration?  A  Correct. 

Q  What  committee  was  appointed?  A  The  same 
committee :  Mr.  Folger,  Mr.  Baxter,  and  myself. 

Q  None  of  the  members  of  that  committee  had  any 
Connection  with  the  Hilton  Corporation?  A  None  that  I 
know  of.  I  did  not. 

Q  I  should  like  to  hand  you,  Mr.  Fleming,  a  letter 
dated  December  21,  1948,  directed  to  the  Board  of  Di¬ 
rectors  of  the  Mayflower  Hotel,  signed  by  Mr.  Robert  P. 
Williford,  and  ask  you  if  the  committee  appointed  to 
consider  the  renewal  of  the  contract  for  the  second  year 
had  this  report  before  it  in  giving  consideration  to  the 
matter.  A  Yes.  This  letter  was  carefully  studied  and 
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given  consideration.  That  letter  gave  statistical  and  other 
information. 

MR.  JONES:  I  offer  this  letter  in  evidence  as  De¬ 
fendant  Mayflower’s  Exhibit  8. 

•  •  •  • 

Filed  Jnl  28  1950  Harry  M.  Hull,  Clerk 

Deft  Ext.  No.  8  for  idtf. 

HILTON  HOTELS 
C.  N.  Hilton,  President 

Executive  Offices 
The  Stevens  Hotel 
Chicago  5,  Illinois 

December  21, 1948 

TO  THE  BOARD  OF  DIRECTORS  OF 
MAYFLOWER  HOTEL  CORPORATION: 

Pursuant  to  our  letter  dated  November  19,  1948,  ad¬ 
dressed  to  Mayflower  Hotel  Corporation,  notifying  you 
of  our  desire  to  renew  the  agreement  between  Mayflower 
Hotel  Corporation  and  the  undersigned,  dated  January  2, 
1947,  for  an  additional  period  of  one  year  commencing  Jan¬ 
uary  1,  1949,  and  ending  December  31,  1949,  we  present 
for  your  consideration  the  following  information  with  re¬ 
spect  to  the  advantages  accruing  to  Mayflower  Hotel  Cor¬ 
poration  under  this  management  agreement. 

A  summary  of  the  operations  of  Mayflower  Hotel  Cor¬ 
poration  for  the  eleven  months  ended  November  30,  1948, 
as  compared  with  the  corresponding  period  of  1947  is  pre¬ 
sented: 

Revenue  for  the  eleven  months  ended  November  30, 1948, 
amounts  to  $5,241,710.72  exclusive  of  building  rentals,  as 
compared  with  $4,995,940.23  for  the  same  period  of  1947. 
This  is  an  increase  of  $245,770.49  or  4.92%,  and  is  due 
primarily  to  increases  in  the  Rooms  Department  of  $153,- 
109.71  or  8.99%  and  in  the  Catering  Department  of  $69,- 
437.63  or  3.85%. 
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Gross  operating  income  increased  $103,245.66  over  the 
first  eleven  months  of  1947.  Thus,  of  the  increased  reve¬ 
nue,  42.01%  was  retained  as  departmental  profit.  The 
eleven  month  ratio  of  gross  operating  income  to  revenue 
for  1948  is  36.33%  as  compared  with  36.05%  for  the 
eleven  months  ended  November  30, 1947. 

The  increase  in  gross  operating  income,  however,  is  off¬ 
set  by  an  increase  in  the  undistributed  expenses  of  $128,- 
013.75  and  is  largely  due  to  increases  of  $27,496.66  in 
heat,  light  and  power  and  $88,441.20  in  repairs  and  main¬ 
tenance.  In  the  case  of  heat,  light  and  power,  these 
amounts  are  made  up  largely  of  $10,800.00  increased  cost 
of  fuel,  $8000.00  for  electricity,  and  $6000.00  increased 
wages.  The  extraordinary  expenditures  in  repairs  and 
maintenance  were  made  to  complete  the  renovation  of  pub¬ 
lic  space  and  the  hotel  transient  section  and  place  the 
property  in  the  very  best  condition  in  anticipation  of 
substantial  increases  in  costs  for  this  work  at  a  later 
date.  It  is  estimated  that  if  this  work  had  been  deferred 
until  1949,  costs  would  be  considerably  higher.  House 
profit  thus  shows  a  decrease  of  $24,768.09,  which,  together 
with  a  decrease  of  $4,494.46  in  building  rentals,  makes 
gross  operating  profit  $29,262.55  less  than  for  the  first 
eleven  months  of  last  year. 

Increases  of  $39,375.33  in  depreciation  and  amortization  ' 1 
and  $15,300.01  in  real  estate  and  personal  property  taxes, 
together  with  decreases  totaling  $2,673.46  in  other  capital 
expenses,  result  in  a  decrease  in  profit  before  income  taxes 
of  $81,264.43. 

As  pointed  out  rooms  revenue  has  shown  a  substantial 
gain  for  the  first  eleven  months  of  1948  as  compared  with 
the  corresponding  period  of  1947,  notwithstanding  a  de¬ 
crease  in  occupancy.  The  occupancy  ratio  for  the  cur¬ 
rent  eleven  months  is  83.71%  as  compared  with  85.28% 
for  the  same  period  of  last  year.  The  average  daily  reve¬ 
nue  per  occupied  room  has  increased  74^  over  last  year’s 
eleven  month  average. 
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Food  revenue  for  the  current  period  has  increased  $69,- 
437.63  or  3.71%  over  the  eleven  months  ended  November 
30,  1947.  The  food  cost  ratio  for  the  current  eleven 
months  is  33.42%  as  compared  with  34.56%  for  the  same 
period  of  last  year,  thus  showing  a  gratifying  decrease 
in  the  face  of  substantial  increases  in  wholesale  food 
prices. 

:  Beverage  revenue  for  the  eleven  months  ended  No¬ 
vember  30,  1948,  increased  $27,664.23  or  3.27%  over  the 
corresponding  period  of  last  year.  $13,210.72  of  this  in¬ 
crease  was  due  to  increased  cover  charges  and  sundry 
revenue.  The  beverage  cost  ratio  was  maintained  at 
31.1%,  the  same  as  for  the  first  eleven  months  of  last 
year. 

The  combined  departmental  profit  for  the  food  and 
beverage  departments  was  $458,387.00  in  1948  for  eleven 
months,  as  against  $458,535.00  for  a  similar  period  in 
1947.  It  would  appear  that  the  Mayflower  showed  up 
satisfactorily  with  respect  to  beverage  revenue  as  there 
is  a  nationwide  downward  trend  in  these  departments. 

A  three  year  comparison  of  repairs  and  maintenance  and 
capital  expenditures  follows: 


Normal  repairs  and  maintenance 

Furniture  and  Equipment - 

Operating  Equipment - 

Capital  Expenditure  and  Re¬ 
habilitation  projects - 

Total l _ $993,876.82  $804,801.62  $669,811.64 

Repairs  and  Maintenance  Ratio 

to  Gross.  Revenue _  5.24%  3.68%  4.98% 

In  order  to  mate  a  comparison  of  repairs  and  main¬ 
tenance  expenses  between  The  Mayflower  and  the  nation¬ 
wide  averages  as  prepared  by  Harris,  Kerr,  Forster  and 
Company  certain  adjustments  have  been  made  in  revenue 
to  bring  it  to  a  comparable  basis. 


11  months  Year  of  Year  of 
1948  1947  1946 

$274,897.40  $209,802.35  $257,010.92 

182,909.59  166,624.34  111,036.68 

155,499.78  132,437.05  201,206.87 

380,570.05  295,937.88  100,557.17 
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Repairs  and  Maintenance  n  months  Tear  of  Yea/r  of 


Ratios 

1948 

1947 

1946 

Nationwide  Ratios 

South  Atlantic  Division  ...... 

Over  $5.00  Rate  Group - 

751  to  1,000  Rooms _ 

All  Transient  Hotels  _ _ 

5.56% 

6.35 

5.52 

6.15 

5.25% 

5.87 

6.19ii 

5.88 

The  Mayflower  (adjusted  basis) 

5.51% 

4.08% 

5.30% 

this  time. 


Notwithstanding  the  increase  of  $88,441.20  in  repairs 
and  maintenance  for  the  current  eleven  month  period  over  ||j 
the  corresponding  period  of  1947,  house  profit  decreased 
only  $24,768.09. 

With  respect  to  advertising  and  business  promotion,  Hil¬ 
ton  Hotels  Corporation  will  have  spent  approximately 
$180,000.00  during  1948,  giving  the  Mayflower  great  cover¬ 
age  in  magazines  with  a  national  distribution.  The  cost 
to  the  Mayflower  of  this  program  has  been  only  $10,987.77 
for  the  first  eleven  months  of  this  year  and  will  approxi¬ 
mate  6  2/3%  of  this  total  expenditure  for  the  year.  Hil¬ 
ton  Hotels  Corporation’s  advertising  program  has  particu¬ 
larly  stressed  the  mating  of  reservations  at  their  hotels, 
including  The  Mayflower,  from  any  Hilton  Hotel.  This 
referred  business  has  been  of  inestimable  value  to  The 
Mayflower,  particularly  during  the  slack  summer  months. 
Hilton  Hotels  Corporation  plans  to  concentrate  its  na¬ 
tional  advertising  in  1949  on  the  new  system  of  inter-hotel 
reservations  as  it  is  expected  this  program  will  be  exceed¬ 
ingly  helpful  if  the  hotel  business  eases  off  to  some  extent 
next  year. 

Through  Hilton  Hotels  Corporation’s  purchasing  ar¬ 
rangement  with  Marshall  Field  and  Company  of  Chicago, 
The  Mayflower  has  benefited  greatly  through  savings  in 
the  cost  of  commodities  purchased  and  in  using  their  serv¬ 
ices  at  nominal  cost.  Briefly  this  arrangement  covers  the 
procurement  of  nearly  every  kind  of  supplies  desired  at 
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their  cost  plus  5%  and  the  use  of  their  design  and  decora- 
i!  tion  service  at  no  cost  The  following  is  quoted  from  a 
statement  prepared  by  The  Mayflower’s  purchasing  agent 
“Substantial  savings  have  been  effected  through  the 
purchasing  arrangement  with  Marshall  Field  and  Com¬ 
pany  as  follows : 

Linen >  Chinaware  and  Glassware 

Purchases  of  linen  to  date  have  been  considerable  and 
1  the  savings  effected,  depending  on  the  items,  have  been 
from  three  to  twelve  percent  On  chinaware  purchases  our 
savings  will  approximate  three  percent  On  purchasing  of 
Libby  glassware  a  savings  of  about  seven  percent  has 
been  effected  The  total  estimated  purchases  of  linen 
and  glassware  through  Marshall  Field  and  Company  for 
1948  will  approximate  $57,000.00  on  which  it  is  estimated 
that  the  savings  will  amount  to  $4,500.00. 

Furniture  and  Fixtures 

On  furniture  purchases  through  Marshall  Field  and 
Company,  i.  e.,  chairs  and  tables  for  the  5th  floor.  Coffee 
Shop  tables  and  chairs,  and  a  large  quantity  of  carpet, 
prices  have  been  exceptionally  low  in  view  of  the  quality 
received 

Drapery  and  Upholstery  Fabrics 
Savings  ranging  from  ten  to  fifty  percent  have  been 
effected  on  all  fabrics  purchased  through  Marshall  Field 
and  Company.  It  is  estimated  that  the  savings  on  fab¬ 
rics  for  1948  will  approximate  $3,500.00. 

Decorating  Service 

Mr.  'Williams  and  Mrs.  Bing  of  the  Marshall  Field  and 
Company’s  Contract  Department  have  given  decorative 
advice  with  respect  to  the  rehabilitation  of  the  Presiden¬ 
tial  Dining  Boom,  Coffee  Shop  interior,  Main  Lobby,  the 
entire  5th  floor  and  approximately  twenty-five  other  suites 
and  rooms.  They  have  also  completed  plans  for  the  pro¬ 
posed  redecoration  of  the  Sapphire  Boom.  Approximately 


three  weeks  of  their  time  has  been  spent  on  the  premises 
relative  to  these  projects  in  addition  to  considerable  time 
spent  in  their  own  offices  locating,  selecting  and  submit¬ 
ting  materials  and  plans  to  accomplish  these  projects  for 
which  there  has  been  no  charge.  In  the  past  where  the 
services  of  a  decorator  has  been  required,  the  decorator’s 
fee  has  been  from  ten  to  fifteen  percent  in  addition  to 
traveling  expenses.  On  the  Presidential  Dining  Boom 
and  Coffee  Shop  jobs  alone  this  would  have  amounted  to 
nearly  $3,000.00  whereas  our  only  expense  for  decorators 
was  the  traveling  expenses  of  Mr.  'Williams  for  two  trips 
from  Chicago,  or  about  $250.00,  in  addition  to  which  a 
considerable  savings  was  effected  in  fabric  costs  as  afore¬ 
mentioned. 

The  staff  of  Marshall  Meld  and  Company  has  been 
exceedingly  cooperative  and  has  expended  every  effort 

uri+Tiin  i+o  nQnaoifrr  +a  on  ornAllonf  iaK  no  ** 


within  its  capacity  to  do  an  excellent  job  for  us. 

Tour  decision  to  engage  Hilton  Hotels  Corporation 
under  a  management  contract,  in  addition  to  other  advan¬ 
tages,  has  saved  the  salaries  once  paid  to  the  officers 
and  executive  committee,  which  in  1946  totaled  $28,000.00. 

In  conclusion,  revenue  for  1948  will  approximate  $5,- 
700,00Q.0O  the  highest  in  the  history  of  The  Mayflower, 
and  management  fee  will  be  approximately  $70,000.00 
or  less  than  V/2%  of  revenue,  which  percent  is  substan¬ 
tially  less  than  the  fees  charged  by  other  nationally  known 
operating  companies  for  management  of  similar  proper¬ 
ties.  We  urge  you  to  give  consideration  therefore  to  ac¬ 
cepting  our  desire  to  renew  this  agreement  for  another 
year* 

Respectfully  submitted, 

HILTON  HOTELS. CORPORATION 
/sgd/  BobertP.  Williford 
;  Bobert  P.  Williford 

,  Executive  Vice  President 
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526  Q  Now,  Mr.  Fleming,  did  the  committee  that 
we  were  speaking  of,  of  yourself,  Mr,  Folger,  and 

Mr.  Baxter,  approve  a  second  renewal  of  the  contract 
or  recommend  the  approval  of  the  second  renewal? 
A  We  did. 

MB.  JONES:  I  offer  in  evidence  the  report  of  the 
special  committee  that  was  adopted  on  December 

527  27,  1948.  This  is  taken  from  the  minute  book  of 
the  corporation,  if  Your  Honor  please.  This  is  the 

report: 

“Report  of  the  special  committee  of  the  directors  on 
renewal  of  management  contract 
“The  undersigned  directors  of  the  Mayflower  Hotel 
Corporation  met  at  noon,  December  27,  1948,  at  the 
Biggs  National  Bank. 

“Mr.  Folger  stated  that  in  accordance  with  the  provi¬ 
sions  of  the  management  contract,  dated  as  of  January 
2,  1947,  between  Mayflower  Hotel  Corporation  and  Hilton 
Hotels  Corporation,  notice  had  been  received  by  the  for¬ 
mer  of  Hilton’s  intention  to  exercise  an  option  to  renew 
the  contract  under  paragraph  9  thereof. 

“Mr.  Folger  further  stated  that  this  committee  was 
appointed  to  consider  the  advantages  gained  by  the  May¬ 
flower  Hotel  Corporation  under  the  management  contract, 
and  to  report  to  the  Board  of  Directors  whether  or  not 
in  the  opinion  of  the  committee  it  was  in  Mayflower’s 
best  interests  to  have  the  contract  renewed.  A  report 
by  the  management  of  the  Mayflower  Hotel  was  con¬ 
sidered  by  the  committee,  and  the;  entire  situation  was  re¬ 
viewed  at  length  and  thoroughly  discussed. 

“It  was  thereafter  decided  that  the  committee 

528  should  recommend  to  the  Board  of  Directors  of 
the  Mayflower  Hotel  Corporation  that  it  should  take 

such  action  as  might  be  necessary  to  bring  about  a  re¬ 
newal  of  the  said  management  contract,  without  change, 
for  one  year  until  December  31, 1949. 
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“There  being  no  further  business,  the  committee  ad¬ 
journed. 

“Respectfully  submitted, 

“J.C.  Folger 
“Robert  V.  Fleming 
“C.K.  Baxter.” 

The  report  I  have  just  read  to  the  Court  and  offered 
in  evidence  is  a  part  of  the  minutes  of  the  meeting  of 
December  27,  1948,  of  the  Mayflower  Hotel  Corporation. 
Present  at  that'  meeting  were  the  following  directors: 
Mr.  C.  Kenneth  Baxter;  Mr.  Joseph  Binns;  Mr.  Robert  V. 
Fleming;  and  Mr.  Clifford  J.  Folger,  four  of  the  seven 
directors. 

The  minutes  also  show  after  accepting  the  report  it 
was  discussed  fully,  after  which  a  motion  was  duly  made, 
seconded,  and  unanimously  carried,  and  the  following  reso¬ 
lution  was  adopted: 

“Resolved,  that  this  corporation  shall  join  in  the  re¬ 
newal  of  the  management  contract  with  Hilton  Hotels 
Corporation,  on  the  same  terms  as  provided  in  the 
529  existing  contract,  for  an  additional  term  of  one 
year  from  January  1,  1949,  to  December  31,  1949, 
and  the  proper  officers  of  this  corporation  are  hereby 
authorized  and  directed  to  notify  Hilton  Hotels  Corpora¬ 
tion  of  this  corporation’s  confirmation  of  said  renewal.” 
BY  MR.  JONES: 

Q  Thereafter,  Mr.  Fleming,  in  December  of  1949,  did 
the  question  of  another  renewal  of  this  contract  come  upt 
A  It  did. 

Q  And  did  the  president  of  the  corporation  appoint 
a  committee  to  give  consideration  to  whether  or  not  the 
contract  would  be  renewed?  A  A  committee  was  ap¬ 
pointed. 

Q  And  prior  to  the  committee  going  into  this  mat¬ 
ter-first,  let  me  ask  you  if  the  committee  was  the  same 
committee,  that  is,  yourself,  Mr.  Folger,  and  Mr.  Baxter? 
A  The  same  committee; yes. 


Q  Prior  to  the  committee  taking  np  its  consideration, 
did  the  committee  have  before  it  a  communication  from 
the  Hilton  Hotels  Corporation  dated  December  14,  1949, 
from  Mr.  Robert  'Williford?  A  It  did. 

Q  And  did  the  committee  give  consideration  to  the 
facts  set  forth  in  that  report?  A  Yes.  The  corn- 
530  mittee  gave  consideration  to  all  the  facts  in  that 
report,  which  was  an  overall  report,  as  well  as 
factual,  knowledge  which  we  as  directors  had  of  what 
had  been  done  in  connection  with  the  hotel  nnder  the 
Hilton  management  contract 

•  •  •  • 

BYMB.  JONES:  / 

Q  Did  yon  consider  the  report?  A  We  did,  sir. 

Q  And  after  consideration  did  the  committee  make  a 
report?  A  It  did. 

MR.  JONES:  I  offer  this  report,  which  is  part  of 
the  minutes,  in  evidence,  Your  Honor,  and  I  have  handed 
yon  a  copy. 

•  •  •  • 

532  MR  JONES:  This  is  the  report,  which  I  will 
read,  from  the  minutes,  and  which  is  incorporated 
in  the  minutes. 

I  will  ask  it  be  marked  Exhibit  No.  9. 

■  •  •  •  • 

Filed  Jul  28 1950  Harry  M.  Hull,  Clerk 
Def’t  Ext.  No.  9 

Report  cf  Meeting  of  Special  Committee  of  Directors  of 
the  Mayflower  Hotel  Corporation  in  Regard  to 
Renewal  of  Management  Contract  with 
Hilton  Hotels  Corporation 

The  undersigned  directors  of  the  Mayflower  Hotel  Cor¬ 
poration,  Messrs.  C.  Kenneth  Baxter,  Robert  V.  Flem¬ 
ing  and  J.  Clifford  Folger,  having  been  appointed  a  Com- 


mittee  of  the  Board  of  Directors  to  consider  renewal  of 
the  management  contract  between  Hilton  Hotels  Corpo¬ 
ration  and  the  Mayflower  Hotel  Corporation,  met  at  the 
Biggs  National  Bank  on  December  20, 1949  at  11 :40  a.  m. 

The  Committee  was  advised  that  the  Hilton  Hotels  Cor¬ 
poration  had  notified  the  Mayflower  Hotel  Corporation 
of  its  desire  to  renew  the  management  contract  for  a 
period  of  one  year,  commencing  January  1,  1950  and  end¬ 
ing  December  31,  1950,  and  had  waived  the  thirty  days 
notice  requirement,  and  the  Committee  took  tinder  consid¬ 
eration  the  question  of  renewal  of  said  contract 
-  At  its  request,  the  Committee  received  a  detailed  com¬ 
munication  from  Mr.  Robert  P.  Williford,  Executive  Vice 
President  of  Hilton  Hotels  Corporation,  outlining  in  detail 
what  had  been  accomplished  under  the  management  con¬ 
tract  during  the  past  year,  and  also  received,  again  at 
its  request,  from  Mr.  Merriam,  Auditor  of  the  Hotel  May¬ 
flower,  a  schedule  of  earnings  running  for  the  period 
1939  through  1949,  the  last  month  being  estimated. 

After  carefully  examining  the  data  received,  in  addi¬ 
tion  to  their  own  knowledge  of  operations  gained  as  mem¬ 
bers  of  the  Board  of  Directors  during  the  past  year,  the 
Committee  voted  to  recommend  to  the  Board  of  Directors 
that  it  take  such  action  as  might  be  necessary  to  renew 
the  management  contract  with  the  Hilton  Hotels  Corpo¬ 
ration — without  change — for  one  year  to  December  31, 
1950.  i  "  ’•  '..-'V 

/s/  J.  C.  Folger 
/s/  Robert  V.  Fleming 
|  sMi  /s/  C.  Kenneth  Baxter 

December  20, 1949 


MR.  ROTH:  In  regard  to 
other  directors,  we  want  to 


before  them  facts  upon  which  they  acted. 


Mr.  Fleming  and  the 
show  that  there  was 


i*,':  • 


THE  COURT :  Now,  wait  a  minute. 

If  you  are  offering  that  letter  simply  for  the  purpose 
of  cumulative  evidence,  showing  the  good  faith  of  the 
minority  directors  and  the  committee  action,  there  is  no 
objection  to  it. 

MR.  JONES :  That  is  all. 

THE  COURT :  It  will  be  admitted  for  that  purpose. 

BY  MR.  JONES: 

Q  I  notice  in  the  last  report  I  have  just  read  that 
it  states: 

“At  its  request,  the  committee  received  a  detailed  com¬ 
munication  from  Mr.  Williford,  Executive  Vice  Presi¬ 
dent.” 

Did  your  committee  request  information  from  Mr.  Willi¬ 
ford? 

A  Yes.  We  wanted  an  overall  picture.  We  had  gen¬ 
eral  knowledge  from  these  directors,  and  monthly  re¬ 
ports,  and  attending  meetings,  but  we  wanted  an  overall 
picture  of  what  had  been  accomplished. 

Q  You  also  requested  certain  data  from  Mr.  Merriam, 
the  auditor  of  the  Mayflower?  A  That  is  right 
537  Q  And  the  report  of  the  committee  recommend¬ 
ing  to  the  Mayflower  a  renewal  of  the  contract  for 
another  year,  ending  December  31, 1950,  represented  your 
honest  judgment  as  what  was  best  for  the  Mayflower? 
A  There  is  no  question  about  that  or  I  would  not  have 
signed  the  report 

Q  And  this  report  was  approved  by  the  Board  of  Di¬ 
rectors  of  Mayflower  at  its  meeting  held  on  December  20? 
A  I  know  it  was  approved. 

MR.  JONES:  I  offer  that  portion  of  these  minutes 
showing  that  this  report  was  approved  by  the  Board  of 
Directors  on  December  20,  1949,  there  being  present  at 
the  meeting  Mr.  C.  Kenneth  Baxter,  Mr.  Binns,  Mr, 
Fleming,  Mr.  Folger,  and  Mr.  J.  B.  Herndon. 

MR.  CLARK :  Is  Mr.  Herndon  a  director? 

MR.  JONES :  Yes,  he  was  later  on. 


: 
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BY  ME.  JONES: 

Q  Mr.  Fleming,  I  want  to  call  your  attention  to  one 
of  the  allegations  in  the  amended  complaint  The  amended 
complaint  states:  In  July,  1946,  in  order  to  prepare  for 
consummation  of  the  conspiracy,  the  defendant  Folger  to¬ 
gether  with — wait  a  minute,  I  think  I  got  the  wrong 
page. 

Oh,  yes,  the  defendant  Folger  together  with  the  de¬ 
fendants  Fleming  and  C.  Kenneth  Baxter  caused 

538  a  mortgage  on  the  Mayflower  to  be  paid  off  so  as 
to  dear  the  property  for  the  benefit  of  the  future 

majority  holder  Hilton. 

Did  you  have  anything  of  that  in  mind  when  you  voted 
to  refinance  the  hotel  through  Folger,  Nolan?  A  None 
whatever. 

Q  Did  you  hear  of  it? '  A  Never  heard  of  it 
Q  Never  heard  of  Hilton?  A  No.  As  I  recall,  the 
discussions  with  respect  to  refinancing  the  Mayflower, 
which  I  believe  was  on  advantageous  terms,  were  as  I 
have  testified  in  July,  1946,  and  as  I  recall,  no  trans¬ 
actions  or  even  negotiations  had  taken  place  until  the  fall 
of  1946. 

•  .  •  « 

BY  MR.  JONES: 

Q  Mr.  Fleming,  as  a  director  of  the  Mayflower,  you 
are  frequently  present  in  the  Mayflower  Hotel?  A  I 
don’t  understand  the  question. 

Q  You  are  frequently  present  in  the  Mayflower 

539  Hotel,  to  attend  directors’  meetings  and  other 
things?  A  Yes,  directors’ meetings,  and  sometime 

I  am  in  the  Mayflower  Hotel  like  I  was  last  night  with 
the  Secretary  of  the  Treasury  at  dinner,  and  I  think  I 
have  been  there  three  times  this  week. 

Q  Can  you  tell  the  Court  about  the  physical  condition 
of  the  Mayflower  now?  A  Well,  I  think  the  physical  con¬ 
dition  of  the  Mayflower  has  been  greatly  improved.  It  is 


recognized  this  hotel  was  built  in  1925,  and  it  has  just 
celebrated  its  twenty-fifth  anniversary  of  opening. 

There  have  been  many  improvements  made,  that  is,  en¬ 
tirely  new  kitchen  equipment  in  the  main  kitchen,  a  new 
laundry. 

In  addition  to  that  the  lounge  has  been  entirely  refur¬ 
nished  and  painted,  and  the  same  thing  is  true  with  the 
Presidential  Boom  and  the  Grand  Ballroom. 

There  has  also  been  the  installation  of  the  Town  and 
Country  Boom,  which  we  had  discussed  for  years,  long 
before  the  Hilton  people  were  in  the  picture,  but  we  could 
not  get  going.  It  was  a  betterment  which  we  knew.  It 
is  a  distinct  betterment  from  the  drug  store  in  there  pay¬ 
ing  just  ordinary  rent  as  against  the  sales  of  food  and 
beverage  in  the  Town  and  Country  Boom. 

And  the  new  elevators,  and  the  whole  thing,  the  whole 
plant  has  been  very  materially  enhanced  and 
540  brought  up  to  date. 

Q  You  had  a  substantial  amount  of  deferred 
maintenance  during  the  war  years,  when  you  could  not 
get  material?  A  That  is  true. 

Q  Now,  Mr.  Fleming,  would  you  like  to  say  anything 
as  to  your  reason  for  consenting  to  become  a  director 
of  Mayflower?  A  Well,  Mr.  Folger,  when  he  asked  me 
to  go  on  the  Mayflower  Board  stated  that  it  was  a  small 
board,  that  there  was  very  high  grade  people,  and  that 
the  Donner  interests  had  a  very  large  amount  of  stock 
inxt 

In  the  banking  profession,  naturally,  if  you  are  going 
to  get  ahead,  you  are  looking  for  contacts  where  your 
abilities  will  be  seen,  and  where  you  can  make  advan¬ 
tageous  contacts  which  may  be  advantageous  to  your  in¬ 
stitution. 

The  Bonners,  I  had  known  Mr.  Donner  back  m  World 
War  I  but  I  hadn’t  seen  him  since  that  time,  and  I  knew 
he  was  a  man  of  large  substance  and  high  caliber,  and  so 
I  felt  in  accepting  it  it  would  not  be  onerous  duty,  and 


Si 
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•  •  ,  ...  . 

at  the  same  time  I  thought  it  was  a  chance  for  me  as 
long  as  I  was  asked  to  come. 

I  felt,  on  the  other  hand,  one  of  the  reasons  I  was 
asked  to  come  on  the  Board  was  because  of  my  general 
knowledge  of  business  conditions  in  the  community  as  well 
as  my  contacts  over  the  Nation. 


541  THE  WITNESS:  I  didn’t  go  to  the  Mayflower 
Board  to  try  to  steal  or,  let  ns  say,  take  the  May¬ 
flower  account  from  the  American  Security  and  Trust 
Company.  Mr.  Thom  is  a  close  friend  of  mine  and  so 
was  Mr.  Beale. 

Mr.  Beale  has  been  helpful  to  me  in  my  position  as 
treasurer  of  the  finance  committee  of  the  Corcoran  Gal¬ 
lery  and  had  approved  properties  there  where  mortgages 
were  offered,  f 

So  when  Mr.  Folger  asked  me,  I  said,  “I  don’t  want  to 
disturb  any  relationship  with  the  American  Security 
Trust  Company:” 

BY  MB.  JONES  if  !  g  4 

Q  Mr.  Beale’s  name  has  been  mentioned  quite  fre¬ 
quently.  Who  ishe  ?  A  Mr.  Beale  is  vice-president 
and  real  estate  officer  of  the  American  Security  and  Trust 
Company,  and  at  the  time  I  came  on  the  Board,  I 

542  .  don’t  recall  whether  he  was  president  or  chairman 

of  the  Board,  but  he  was  either  one  of  the  two  of 
those,  and  subsequently  Mr.  Folger  became  chairman  and 
Mr.  Beale  president  .  ,  r 


BY  MB.  BOTH: 

Q  I  take  it  that  being  a  director  of  Mayflower  over 
the  years,  as  you  have  been,  because  of  your  business 
connection  with  Washington  that  you  have  become  more 
or  less  acquainted,  somewhat  at  least,  with  the  general 
hotel  situation  in  Washington?  A  You  get  statistics  on 
that  at  every  meeting  of  the  Board  of  Directors  of  the 


Mayflower,  a  comparison  of  Washington  hotels,  as  well  as 
nation-wide  hotels. 

Q  Based  upon  your  general  knowledge,  Mr.  Fleming, 
and  experience  in  these  matters,  why  did  yon  as  a  director 
1  of  Mayflower  feel  that  at  the  time,  that  is,  in  early  1947, 
or  1947,  the  Mayflower  probably  wonld  be  benefited  by 
a  management  contract  with  a  nationally  known  hotel 
organization?  A  Well,  I  think  I  testified  this  morning 
!  that  our  main  competitor  was  the  Statler,  which  was  a 
1  brand  new  hotel.  That  hotel  was  part  of  a  large  na¬ 
tional  chain  with  all  the  advantages  of  skilled  hotel  tech¬ 
nique. 

Now,  as  long  as  the  war  lasted  and  yon  had  excess 
profits  taxes,  and  as  long  as  Washington  was  a 

543  beehive  of  people  coming  here  in  connection  with 
Government  business  during  the  war,  the  revenues 

were  very  substantial,  especially  from  those  gentlemen 
who  were  on  expense  accounts,  and  I  don’t  suppose  the 
corporations.  Your  Honor,  cared  very  much,  since  95  per¬ 
cent  had  to  be  paid  to  Unde  Sam,  how  much  they  spent 
When  the  war  ended  in  1945,  it  was  obvious  to  any¬ 
one  that  the  interest  in  Washington  would  cease,  and  it 
was  obvious  if  you  were  going  to  get  up  to  date,  that  you 
needed  the  best  hotel  technique  and  all  the  help  you  could 
get  to  meet  the  new,  let  us  say,  aggressive  competition 
that  this  hotel  faced. 

•  •  •  • 

544  Cross-Excummabion 

BY  MB.  CLARK: 

•  •  •  • 

545  Q  So  the  American  Security  &  Trust  Company 
has  the  operating  account,  and  you  have  the  tax 

reserve  account  in  the  Biggs  Bank?  A  Yes. 

Q  Mr.  Fleming,  are  you  a  director  of  the  Waldorf- 
Astoria?  A  I  am,  sir. 
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Q  When  did  yon  become  a  director  of  that  hotel  cor¬ 
poration?  A  October,  1949. 

Q  Who  owns  the  control  of  the  Waldorf?  A  Hilton; 
Hotels  acquired  it. 

Q  Do  yon  receive  any  compensation  from  that 

546  other  than  the  ordinary  director’s  fees?  A  None, 
except  that  a  director  there  are  a  few  times  when 

I  am  there  that  I  get  the  customary  discount  on  food. 

•  •  •  • 

Q  Are  yon  currently  associated  with  any  other  enter¬ 
prises  in  which  Mr.  Hilton  is  associated?  A  No,  sir. 

Q  I  believe  yon  testified  in  your  deposition — I  am 
merely  amplifying— that  the  Folger  family— that  is,  Mr. 
Clifford  Folger  and  members  of  his  family — is  one  of  the 
largest  stockholders  in  the  Biggs  National  Bank;  is  that 
correct?  A  Correct 

•  •  •  • 

547  Q  Yes.  Yon  related  your  conversation  with  Mr. 
John  Lewis  Smith,  and  it  coincides  almost  exactly 

with  the  deposition  which  yon  have  heretofore  given.  I 
just  wanted  to  amplify  it  in  two  or  three  ways  here.  I 
am  just  going  to  read  two  or  three  of  your  questions,  to 
fill  in.  It  is  not  contradictory  of  anything.  I  am  going 
to  read  from  page  10  of  the  deposition.  , 

The  question  was  asked  by  me  of  yon: 

“Did  he” — 

meaning  John  Lewis  Smith,  when  he  came  to  your  office 
that  morning— “indicate  to  yon  any  price  that  had  been 
suggested?” 

Yon  answered: 

“I  can’t  recall  whether  he  did  or  not  I  don’t  recall, 
at  least,  I  assumed  that  he  said  it  was  the  same  sort  of 
transaction  that  they  had” — 

that  is,  as  yon  explained,  at  a  meeting  of  the  Raleigh 
purchasers. 

A  That  is  right 


Q  (Continuing) — “•  •  •  these  interests  had  ac- 
548  qnired  the  Raleigh.” 

“Question:  By  that  you  mean — ” 

“Answer:  I  do  not  recall  any  price.” 

“Question:  — they  paid  cash  for  that,  is  that  it?” 

“Answer:  They  bought  the  property.” 

“Question:  But  they  paid  cash,  was  that  what  you 
mean — ” 

“Answer:  Yes.” 

i 

“Question:  — when  you  say  the  same  kind  of  trans¬ 
action?” 

“Answer:  Yes.” 

A  I  think  I  should  amplify  that.  What  I  meant  by 
that,  I  have  no  intimate,  detailed  knowledge  of  the  acqui¬ 
sition  of  the  Raleigh,  other  than  general  information.  The 
acquisition  of  the  Raleigh  was  the  purchase  of  the  Raleigh 
whole  property,  not  the  purchase  of  stock.  I  am  sure  they 
paid  all  cash,  but  how  they  got  cash  is  something  I  would 
not  know  about// 

Q  Now,  one  more  question,  and  then  I-  think  Judge 


xmuw,  uue  inure  4u.eau.un,  anu  uueu  jl  luuik 

Goodrich  has  a  few  questions  he  wants  to  ask  you. 


Zf  -  •;  r 


I  believe  you  testified  in  your  deposition  that — well,  I 
will  ask  you  the  direct  question: 

When  was  the  first  time  you  saw  the  proposed  manage¬ 
ment  contract? 

■ 

A  The  morning  of  the  directors*  meeting,  ac- 
549  cording  to  my  best  recollection. 

PQ  On  January  27,  1947?  A  Yes. 

Q  You  mentioned  in  your  direct  testimony,  Mr.  Flem¬ 
ing,  that  there  was  a  discussion  in  that  meeting  of  other 
contracts.  I  think  I  asked  you  in  your  deposition  to 
refresh  your  memory  as  to  whether  or  not  you  saw  any 
documentary  copies,  in  the  meeting  of  January  27,  1947, 
-/.  of  any  other  management  contracts.  A  Documentary 
comes? 


-«y  xSr 


Q  No  written  copies?  A  Of  the  contract  with  some 
other  hotel? 

Q  Yes.  A  No,  sir. 

Q  The  American  Security  &  Trust  Company’s  in  written 
form  was  not  before  you?  A  No;  but  I  knew  about 
that  through  peculiar  circumstances. 

Q  Do  you  have  a  minute  entry  somewhere  here?  You 
were  going  to  get  it.  You  recall  I  interrogated  you  about 
some  conversations  you  had  with  Mr.  Folger  in  May,  I 
believe  you  said,  or  early  spring,  perhaps  the  answer  was, 
in  1946,  in  connection  with  the  refinancing  of  the  May¬ 
flower;  rYbu  have  touched  upon  that  this  morning 
550  in  your  direct  testimony.  Do  you  have  a  minute 
•  entry?  You  said  you  thought  the  minutes  of  the 
loan  committee  of  the  bank  would  show  when  Mr.  Folger 
first  brought  to  the  attention  of  the  bank  his  plans.  I 
think  you  used  the  expression  “trying”  with  refinancing 
the  Mayflower.  A  1  think  there  is  some  confusion.  Sen¬ 
ator,  in  your  mind  there.  Mr.  Folger ’s  conversations  with 
me  early  in  the  spring  were  entirely  informal  and  at 
different  lames.  It  may  have  been,  as  I  have  said  in  my 
deposition,  on  the  street  corner,  in  my  office,  or  at  the 
dub.  Mr.  Folger  did  not  disdose  the  source  or  reason 
why  until  I  finally  asked  him  why. 

If  you  are  ref  erring  to  the  minutes  of  the  loan  committee, 
what  I  was  referring  to  in  my  deposition  there  was  that 
I  have  had  a  long-standing  practice,  and  all  the  officers 
of  the  bank  have,  where  they  serve  on  boards — we  have 
an  officers’  loan  committee  that  is  empowered  to  make 
loans. 

If  I  happen  to  be  a  director  of,  take  for  instance,  the 
Potomac  Electric  Power  Company—' which  I  am— and  the 
Potomac  Electric  Power  approaches  us  for  a  loan,  I  do 
not  sit;  I  do  not  influence  the  committee.,  The  committee 
passes  on  it  I  cannot  shirk  my  responsibility  as  head  of 
the  institution.  If  I  thought  they  were  wrong,  I  would 
say  no.  If  I  thought  they  were  right  I  would  concur. 
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Q  ( Continuing) — •  •  these  interests  had  ac- 

548  qnired  the  Raleigh.” 

“Question:  By  that  yon  mean — ” 

“Answer:  I  do  not  recall  any  price.” 

1  ‘  Question :  — they  paid  cash  for  that,  is  that  it  ?  ” 

“Answer:  They  bought  the  property.” 

“Question:  But  they  paid  cash,  was  that  what  you 
mean — ” 

“Answer:  Yes.” 

•  t 

“Question:  — when  you  say  the  same  kind  of  trans¬ 
action?” 

“Answer:  Yes.” 

A  I  think  I  should  amplify  that.  What  I  meant  by 
that,  I  have  no  intimate,  detailed  knowledge  of  the  acqui¬ 
sition  of  the  Baleigh,  other  than  general  information.  The 
acquisition  of  the  Baleigh  was  the  purchase  of  the  Baleigh 
whole  property,  not  the  purchase  of  stock.  I  am  sure  they 
paid  all  cash,  but  how  they  got  cash  is  something  I  would 
not  know  about 

Q  Now,  one  more  question,  and  then  I-  think  Judge 
Goodrich  has  a  few  questions  he  wants  to  ask  you. 

I  believe  you  testified  in  your  deposition  that — well,  I 
will  ask  you  the  direct  question: 

When  was  the  first  time  you  saw  the  proposed  manage¬ 
ment  contract? 

A  The  morning  of  the  directors’  meeting,  ac- 

549  cording  to  my  best  recollection. 

Q  On  January  27,  1947?  A  Yes. 

Q  You  mentioned  in  your  direct  testimony,  Mr.  Flem¬ 
ing,  that  there  was  a  discussion  in  that  meeting  of  other 
contracts.  I  think  I  asked  you  in  your  deposition  to 
refresh  your  memory  as  to  whether  or  not  you  saw  any 
documentary  copies,  in  the  meeting  of  January  27,  1947, 
of  any  other  management  contracts.  A  Documentary 
copies? 

Q  Yes.  A  No. 
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Q  No  written  copies!  A  Of  the  contract  with  some 
other  hotel! 

Q  Yes.  A  No,  sir. 

Q  The  American  Security  &  Trust  Company’s  in  written 
form  was  not  before  you!  A  No;  hut  I  knew  about 
that  through  peculiar  circumstances. 

Q  Do  you  have  a  minute  entry  somewhere  here!  You 
were  going  to  get  it.  You  recall  I  interrogated  you  about 
some  conversations  you  had  with  Mr.  Folger  in  May,  I 
believe  you  said,  or  early  spring,  perhaps  the  answer  was, 
in  1946,  in  connection  with  the  refinancing  of  the  May¬ 
flower.  You  have  touched  upon  that  this  morning 
550  in  your  direct  testimony.  Do  you  have  a  minute 
entry!  You  said  you  thought  the  minutes  of  the 
loan  committee  of  the  bank  would  show  when  Mr.  Folger 
first  brought  to  the  attention  of  the  bank  his  plans.  I 
think  you  used  the  expression  ‘‘trying”  with  refinancing 
the  Mayflower.  A  I  think  there  is  some  confusion,  Sen¬ 
ator,  in  your  mind  there.  Mr.  Folger ’s  conversations  with 
me  early  in  the  spring  were  entirely  informal  and  at 
different  times.  It  may  have  been,  as  I  have  said  in  my 
deposition,  on  the  street  comer,  in  my  office,  or  at  the 
dub.  Mr.  Folger  did  not  disdose  the  source  or  reason 
why  until  I  finally  asked  him  why. 

If  you  are  referring  to  the  minutes  of  the  loan  committee, 
what  I  was  referring  to  in  my  deposition  there  was  that 
I  have  had  a  long-standing  practice,  and  all  the  officers 
of  the  bank  have,  where  they  serve  on  boards — we  have 
an  officers’  loan  committee  that  is  empowered  to  make 
loans. 

If  I  happen  to  be  a  director  of,  take  for  instance,  the 
Potomac  Electric  Power  Company— which  I  am— and  the 
Potomac  Electric  Power  approaches  us  for  a  loan,  I  do 
not  sit;  I  do  not  influence  the  committee.  The  committee 
passes  on  it.  I  cannot  shirk  my  responsibility  as  head  of 
the  institution.  If  I  thought  they  were  wrong,  I  would 
say  no.  If  I  thought  they  were  right,  I  would  concur. 


But  the  minutes  would  reflect  the  independent  action  of 
the  loan  committee. 

•  •  •  • 

551  Q  Mr.  Fleming,  I  hold  in  my  hand  a  file  which 
I  am  advised  yon  brought  down  pursuant  to  sub¬ 
poena.  A  That  is  correct 

Q  .  I  will  ask  you  to  examine  this  memorandum  and 
say  if  it  is  a  part  of  the  files  of  the  Biggs  Bank.  A  Yes, 
that  is  part  of  the  credit  files. 

Q  Would  you  explain  the  initials  on  it:  “H.  G.  H.”? 
A  The  initials,  which  are  typewritten,  are  the  initials 
of  Mr.  Hilleary  G.  Hoskinson,  who  was  at  that  time — 
this  was  June  20,  1946 — senior  vice  president  of  the  bank 
and  was  the  officer  directly  in  charge  of  all  credit  depart¬ 
ment  extensions  of  loans,  other  than  what  I  would  have 
had  to  pass  on  myself  as  head  of  the  institution.  Mr. 
Hoskinson  passed  away,  unhappily,  in  August,  1948. 

MR  CLARK:  I  could  read  this  into  the  record;  that 
would  preserve  the  original  for  the  file. 

I  offer  to  read  this  memorandum  into  the  record  as  an 
exhibit  Do  you  wish  to  check  me  while  I  am  readingf 

•  •  •  • 

552  MR  CLARK:  This  is  a  short  memorandum,  if 
the  Court  please,  from  the  files  of  the  Riggs  National 

Bank,  just  identified  by  Mr.  Robert  V.  Fleming. 
“Memorandum  for  Credit  Files: 

“In  re:  Mayflower  Hotel  Corporation 
“Mr.  Hoskinson,  Mr.  J.  Clifford  Folger  and  Mr.  Hart- 
son  called  on  Mr.  W.  P.  Folger,  Chief  National  Bank 
Examiner,  today  to  discuss  with  him  a  term  loan  to  the 
Mayflower  Hotel  Corporation  which  is  being  considered. 

“Mr.  Hoskinson  advised  Mr.  W.  P.  Folger  that  the 
Mayflower  Hotel  Corporation  is  considering  borrowing 
from  Folger,  Nolan,  Inc.  the  sum  of  $1,700,000  under  a 
term  loan  agreement  It  is  contemplated  that  in  turn 
Folger,  Nolan,  Ino.  will  sell  this  loan  at  par  to  six  or  seven' 
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banks.  The  banks  would  not  be  named  in  the  loan 

553  agreement  but  the  loan  agreement  woold  run  to 
Folger,  Nolan,  Inc.,  and  they  in  turn  would  assign 

the  loan  agreement  to  the  respective  banks  who  purchased 
a  participation  in  this  loan. 

•  “The  main  point  involved  was  whether  there  would  be 
any  objection  from  the  national  bank  examiner  in  the 
purchase  of  a  loan  of  this  kind  which  would  be  covered 
by  a  loan  agreement,  which,  in  turn,  would  be  assigned 
to  the  banks. 

“Mr.  W.  P.  Folger  stated  that  he  could  see  no  objection 
to  a  loan  of  this  kind  and  that  the  only  question  the  bank 
examiner  could  raise  would  be  as  to  the  goodness  of  the 
loan  from  a  credit  standpoint 
“June  20,  1946. 

“H.  G.  H.” 

I  suppose  this  probably  should  be  marked  as  an  exhibit, 
having  been  read  into  the  record. 

This  -will  be  Exhibit  60. 

(The  memorandum  just  referred  to  was  marked  as 
Plaintiffs’  Exhibit  No.  60.) 

BY  MB.  CLABK: 

Q  At  about  the  time  of  this  agreement,  had  the  Biggs 
Bank  tentatively  committed  itself  to  a  $600,000  participa¬ 
tion  in  this  refinancing  loan?  A  I  don’t  think  so.  I 
would  think  the  very  fact  that  Mr.  Hoskinson,  who 

554  was  exploring  the  situation,  had  gone  to  the  office 
of  the  Comptroller  of  the  Currency,  to  the  Chief 

Examiner,  would  indicate  that  no  commitment  was  i 
at  that  time. 

Q  Was  an  additional  figure  of  $600,000  talked  about? 
A  There  is  nothing  unusual  about  that,  Senator,  because 
we  are  right  across  the  street  from  the  Comptroller’s 
Office,  and  we  very  often  presume  upon  them  in  things  of 
importance. 

Q  I  am  interested  because  it  is  usual  I  merely  wanted 
to  show  by  that  that  the  Biggs  Bank  at  that  time,  which 
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was  prior  to  the  examination  of  the  Folger  contract,  was 
discussing  this  loan  and  a  participation  in  it.  A  I  thinV 
formal  action  of  the  loan  committee  is  reflected  in  that 
file  later. 

Q  At  that  time  was  the  figure  of  $600,000  under  dis¬ 
cussion  between  the  bank  officials,  if  you  know,  and  Mr. 
Folger?  A  I  conldn ’t  say  so,  at  that  time.  I  couldn’t 
tell  you  that 

.  Q  Did  Mr.  Folger  mention  to  you  the  sum  of  $600,000, 
which  was  your  ultimate  commitment?  A  I  don’t  recall 
any  definite  discussion  with  Mr.  Folger  as  to  how  much 
the  Biggs  Bank  would  participate  or  whether  we  would 
or  not 

I  did  say  to  him — I  do  recall  very  definitely,  like 
555  any  banker  would — we  are  naturally  interested  in 
acquiring  loans  we  think  are  good.  The  Riggs  Bank 
is  a  large  bank,  the  largest  bank  in  the  Fifth  Federal 
Reserve  District,  and  we  have  difficulty  very  often  in 
securing  outlets  for  our  loan  funds.  I  would  have  been 
derelict  in  my  duty  in  the  bank  if  I  had  not  said  we  knew 
a  loan  was  going  to  be  offered,  and  the  bank  would  like 
to  take  a  look  at  it 

In  that  file  is  a  memorandum,  and  from  my  familiarity 
with  Mr.  Hoskinson’s  handwriting,  which  is  on  that  file 
there,  it  would  show  apportionment,  so  I  think  an  appor¬ 
tionment  discussion  took  place  with  Mr.  HosMnson. 

Q  That  was  after?  A  There  is  no  date  on  it  The 
date  I  do  not  know. 

Q  I  think  in  your  deposition  you  were  a  little  uncertain, 
which  is  natural,  now —  A  That  is  right 

Q  I  am  just  trying  to  see  if  I  can  clarify  this  a  little 
bit  so  far  as  the  date  is  concerned.  Was  the  figure  of 
$600,000  discussed  between  you  and  Mr.  Folger  at  any 
time  prior  to  July  12?  A  I  don’t  recall  discussing  with 
Mr.  Folger  any  particular  amount  of  the  offerings  with 
us.  If  $600,000  did  come  in,  you  will  recall  my  testimony 
this  morning  that  Mr.  Folger  had  stated  one  of  the  reasons 
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'  .  for  refinancing,  other  than  the  saving  of  interest, 

556  was  to  bring  in  the  interest  of  banks  who  might  be 
willing  to  buy  this  paper  in  the  Mayflower  Hotel, 

to  create  local  interest. 

Obviously,  the  Biggs  Bank  could  have  taken  the  major 
portion  of  that  loan,  but  that  would  have  been  in  conflict 
with  the  philosophy  of  what  was  being  attempted.  Some¬ 
where  along  the  line  an  agreement  was  reached  but,  as  I 
again  testify,  I  personally,  other  than  saying  whether  I 
thought  the  loan  was  good  or  was  not  good,  did  not  handle 
any  of  the  details  of  the  arrangements  for  this  loan.  It 
was  turned  over,  because  I  was  a  director  of  Mayflower 
and  a  director  of  the  Biggs  Bank.  • 

This  is  general  business  practice,  whether  it  is  on  a  • 
Mayflower  loan,  Potomac  Electric,  or  Capital  Transit,  or 
whether  is  be  Griffith-Consumers,  where  Mr.  Bisselle,  who 
is  now  vice  president,  is  now  senior  director  of  that  insti¬ 
tution.  We  would  just  let  other  members  of  the  committee 
handle,  it  on  their  behalf. 

*  But  as  president  of  the  institution,  I  can’t  shirk  my 
own  responsibility.  If  I  was  wrong,  the  minutes  would 
reflect  my  action. 

Q  You  did  state  in  your  direct  examination  and  in  your 
deposition  that  you  had  some  conversations  with  Mr.  Fol- 
ger,  in  which  he  said  he  was  toying  with  the  idea  of  re¬ 
financing  the  loan  on  the  Mayflower?  A  That  was 

557  prior  to  any  offer  being  made  by  Folger,  Nolan  & 
Company  to  the  board  of  directors  of  the  May¬ 
flower  Hotel 

Q  Did  you,  in  this  informal  way,  naturally  or  unnatu¬ 
rally,  or  in  any  other  way,  ask  him  about  how  much  he 
wanted  you  to  take?  A  I  am  not  dear  on  that  I  don’t 
recall  I  undoubtedly  said  we  would  like  to  have  a  look 
at  it;  but  again,  following  my  policy,  I  certainly  would  not 
enter  into  negotiations.  The  record  will  show  that  I  did 
not 
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Q  You  testified  in  the  deposition  that  yon  turned  it  all 
over  to  Mr.  Hoskinson.  A  That  is  right. 

Q  The  memorandum  which  you  say  is  in  your  files, 
which  you  say  is  in  Mr.  Hoskinson ’s  handwriting,  is  the 
one  you  refer  to?  A  No.  If  it  is  permissible,  Mr.  Justice, 
the  paper  I  was  referring  to  in  Mr.  Hoskinson ’s  writing 
is  right  there  (indicating). 

Q  Does  this  throw  any  light  on  the  matter?  This  is 
Mr.  Hoskinson ’s  writing?  A  That  is  right. 

Q  Is  there  any  way  of  tying  it  with  that  date  other 
than  that  it  was  subsequent  to  April?  A  I  can’t  answer 
that.  I  never  saw  it  until  I  received  a  subpoena  for 
558  the  credit  file.  I  asked  for  that  to  be  brought  to  me. 
so  I  could  bring  it  down  here,  and  then  I  saw  that. 

•  •  •  • 

Cross-Examination 
BY  MB.  GOODRICH: 

Q  I  should  like  to  ask  you  a  few  questions,  if  I  may. 

You  testified,  Mr.  Fleming,  that  no  one  tried  to  influence 
you  or  argue  with  you  or  persuade  you  with  respect  to 
the  renewal  of  this  operating  contract?  A  That  is  cor¬ 
rect,  sir. 

Q  Have  you  forgotten  this  “Memorandum  for  Special 
Committee  of  Mayflower  Directors  Appointed  to  Consider 
Renewal  of  Management  Contract,”  dated  November  12, 
1947?  The  pencil  marks  are  mine;  pay  no  attention  to 
them.  A  Yes,  I  recall  this  contract.  That  document 
was  presented  to  the  committee,  when  it  met  that  time, 
by  Mr.  Hartson. 

Q  Didn’t  you  regard  that  as  a  sort  of  argument  re¬ 
specting  the  renewal  of  the  contract?  A  It  had  nothing 
to  do  with  my  judgment  on  it,  sir. 

MR.  GOODRICH:  With  the  Court’s  permission,  I  shall 
read  this.  It  is  Plaintiff’s  Exhibit  30.  I  shall  not  read, 
it  in  full. 
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The  first  paragraph  simply  sets  out  the  fact  that  the 
Hilton  Corporation  has  notified  Mayflower  that  it 

559  wants  to  exercise  its  option  to  renew. 

The  second  paragraph  reads: 

“The  suggestion  of  change  in  the  present  contract  that 
has  been  most  frequently  mentioned  has  to  do  with  the 
elimination  of  the  excess  commissions  -due  Hilton  when 
the  gross  operating  profits  exceed  $1,000,000  for  any  year. 
Of  course,  any  material  change  in  the  contract  involves 
the  probability  that  the  plaintiffs  in  the  pending  suit  would 
claim  it  was  an  admission  of  error  on  the  part  of  the 
Mayflower  directors  in  entering  into  the  original  contract.  ” 

•  •  •  • 

560  MR.  GOODRICH:  I  will  pick  up  with  the  second 
sentence  of  the  second  paragraph. 

“Of  course,  any  material  change  in  the  contract  involves 
the  probability  that  the  plaintiffs  in  the  pending  suit  would 
claim  it  was  an  admission  of  error  on  the  part  of  the 
Mayflower  directors  in  entering  into  the  original  contract. 
This  they  would  use  to  support  the  unfounded  charges 
they  are  making.  If  the  elimination  of  the  10  per  cent 
excess  commission  were  a  major  element  in  the  contract, 
there  could  be  little  doubt  that  at  this  time  it  would 

561  be  harmful.  The  argument  could  be  made,  however, 
that  the  provision  has  no  practical  value,  if  the 

directors  knew  last  January  that  the  gross  operating  profit 
would  hot  reach  a  million  dollars  in  any  year.  Should 
(b)  of  paragraph  5  be  eliminated,  it  could  be  said  that  the 
action  was  only  intended  to  conform  the  contract  to  actual 
conditions.  After  reviewing  the  experience  of  one  year, 
the  directors  might  well  say  that  what  they  had  antici¬ 
pated  has  actually  occurred,  and  that  the  provision  for 
excess  commissions  was  dropped  as  having  no  real  im¬ 
portance.  By  this  action,  the  board  would  be  giving  evi¬ 
dence  of  having  carefully  followed  the  situation  and,  after 
'  a  year’s  trial,  negotiated  terms  which  on  paper  at  least 
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were  more  favorable  to  Mayflower  than  the  original  ones. 
In  this  way,  it  is  entirely  possible  that,  without  conceding 
a  major  error  in  entering  into  the  contract,  the  directors 
— mindful  of  their  duties  to  the  Mayflower — had  secured 
for  it  more  advantageous  conditions.” 

THE  COURT:  The  gentleman  who  wrote  that  was  a 
wit,  at  least. 

Then,  it  goes  on  with  a  discussion  of  the  10  per  cent 
provisions  in  that  paragraph,  the  provisions  for  renewal, 
and  so  on.  I  think  there  is  nothing  else  worth  read- 

562  ing  aloud,  as  it  seems  to  be  a  repetition  of  what 
we  already  know  about  the  contract 

BY  MR  GOODRICH: 

.  Q  You  say  that  did  not  influence  your  judgment  at  all? 
A  That  was  simply  a  memorandum  of  counsel  to  present 
various  phases  that  might  be  considered.  That  had  nothing 

to  do  with  the  determination,  as  far  as  I  can  recall 

•  •  •  • 

Q  Mr.  Fleming,  all  I  want  this  record  to  show  is  that 
you  as  a  member  of  that  committee,  in  reaching 

563  your  own  personal  decision,  exercised  your  best, 
honest  judgment  on  it:  what  you  thought  was  to  the 

best  interests  of  the  stockholders  of  the  Mayflower  Hotel 
A  It  was  in  my  own  good  conscience  there. 

Q  That  is  all  I  want  to  know. 

How,  the  question  of  renewal  came  up  the  next  year, 
and  you  had  that  time  this  letter  sent  by  Hilton  Hotels 
Corporation,  by  Mr.  Robert  P.  Williford.  This  is  the 
letter.  I  will  show  it  to  you.  It  is  dated  December  21, 
1948,  and  was  read  this  morning.  It  is  the  one  which 
the  Court  admitted  for  a  very  limited  purpose. 

*  I  simply  want  to  ask  if  this  letter,  in  your  consideration 
— your  personal  consideration — as  to  whether  to  vote  to 
renew  this  contract  for  the  ensuing  year,  had  any  effect 
upon  your  judgment. 

A  That  letter  was  simply  giving  us  information  collated 
as  to  what  they  had  done. 
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Q  If  I  may  interpose — I  am  sorry — I  do  not  want  yon 
to  describe  the  letter;  it  speaks  for  itself.  I  am  asking 
whether  this  letter,  and  yonr  perusal  of  it,  affected  your 
personal  judgment  in  whether  or  not  to  renew  the  contract 
A  One  effect  it  may  have  had  would  have  been  to  affirm 
my  own  judgment  and  my  own  observation. 

Q  You  knew  of  the  things  that  are  set  out?  A 

564  I  knew  generally  the  picture,  but  I  did  not  know  it 
had  all  been  done,  rolled  up  in  a  package,  as  that 

letter  shows. 

•  •  •  • 

Q  All  of  us  who  know  it  would,  I  think,  agree,  Mr. 
Fleming — and  I  am  sure  you  would — that  the  Mayflower, 
with  its  distinctive  atmosphere  and  its  unique  setting  in 
this  nation,  is  in  a  different  class  entirely  from  the  Staffer 
or  any  other  commercial  chain  hotel.  Wouldn’t  you  say 
so?  A  Naturally,  you  would  want  me  to,  and  I  would 
say,  as  a  director  of  the  Mayflower,  that  I  think  the 
Mayflower  is  the  top  hotel  in  this  area  of  the  country. 

Q  Surely;  or  in  the  nation.  A  But  I  want  to  clarify 
that  Remember,  I  served  as  director  and  I  served 

565  as  member  of  the  executive  committee  under  the 
Donner  control,  where  we  did  attempt  to  do  the 

managing.  It  was  not  humanly  possible  for  us,  or  Mr. 
Mack,  as  manager  then  and  manager  now,  to  have  the 
wide  contacts,  the  ability  to  purchase  en  masse,  and  to 
make  the  savings  which  could  be  made  by  a  national  chain 
as  against  individual  management. 

•  •  •  • 

Q  I  shall  read  from  page  3  of  this  letter,  so  that 

566  the  reporter  can  get  it : 

“The  following  is  quoted  from  a  statement  pre¬ 
pared  by  The  Mayflower’s  purchasing  agent 
“  ‘Substantial  savings  have  been  effected  through  the 
purchasing  arrangement  with  Marshall  Field  &  Company 
as  follows:”’ 


494 


Now,  he  does  not  say  substantial  savings  in  whafc, 
does  he? 

A  I  think  he  goes  on  subsequently  here  in  detail. 

Q  Do  you  remember  who  the  purchasing  of  the  May¬ 
flower  was  at  that  time?  A  I  wouldn’t  know. 

Q  His  name  was  Sherman,  wasn’t  it?  A  I  don’t 
know. 

Q  Do  you  know  where  he  is  now?  A  No. 

Q  You  don’t  know  that  Hilton  took  him?  A  Mr. 
Mack  was  the  manager.  As  a  member  of  the  board  of 
directors,  I  did  not  come  in  contact  with  his  subordinates. 
Mr.  Mack  made  the  reports.  I  would  not  know  the  names 
of  the  personnel  under  him.  Some  others  may  have  known 
it,  but  I  personally  did  not. 

Q  I  do  not  mean  to  bother  you  with  details  you  do 
not  know  about.  Just  say  you  do  not  know,  and  we  will 
go  right  along. 

m  •  m  • 

567  Q  What  I  am  getting  at  is,  Did  you  or  did  you 
not  take  the  statement  given  you  by  Mr.  Robert  P. 
Williford,  who  signed  as  executive  vice  president  of 

568  the  Hilton  Hotels  Corporation.  A  I  would  have 
accepted  his  statement  in  good  faith,  but  I  would 

say  I  would  hardly  have  been  competent  to  check — go  over 
the  country  and  check  percentages  and  prices  of  linen, 
glassware,  and  so  forth.  I  do  not  think  it  would  be 
expected  of  a  director  to  do  that  Mr.  Mack  would  advise 
us  of  that.  He  is  an  expert  on  it 
Q  Did  Mr.  Mack  advise  you  as  to  the  accuracy  of  the 
percentages  or  figures*  A  Mr.  Mack  was  not  present  at 
the  meeting  of  the  committee. 

Q  Incidentally,  Mr.  Williford,  who  signed  the  letter, 
is  also  a  member  of  the  Mayflower  board,  is  he  not?  A 
He  is,  yes,  sir. 

Q  So  he  was  acting,  in  submitting  this  letter,  as  ex¬ 
ecutive  vice  president  of  Hilton  Hotels  Corporation  and 
at  the  same  time — 


495 


MB.  JONES:  Mr.  Williford  was  not  elected  to  the 
board  until  1949.  He  was  not  a  member  of  the  board  at 
that  time. 

MR.  GOODRICH:  Was  he  an  officer  of  the  Mayflower 
on  December  21,  1948  f  He  was  the  vice  president,  was 
he? 

MR.  ROTH:  I  think  he  was  elected  an  officer  at  the 
meeting  in  December,  1946. 

•  •  •  • 

569  Q  Yon  went  on  the  Board  in  1944?  A  Yes. 

570  Q  You  found  a  well  run,  well  managed  hotel? 
A  Yes.  I  thought  it  was  well  run. 

Q  Mr.  Mack  was  manager  then,  was  he  not?  A  Yes, 
but  the  manager  does  not  have  to  settle  policy  and  things 
of  that  sort. 

•  •  •  • 

Q  I  say,  the  board  of  directors  and  the  manager  through 
their  efforts  had  maintained  the  Mayflower  as  a  unique 
institution  in  this  Nation?  A  Well,  I  think  the  May¬ 
flower  had  a  wonderful  name  for  the  Nation,  and  I  think 
Mr.  Mack  has  always  been  a  top-flight  manager.  I  think 
if  he  was  not  Mr.  Hilton  would  not  have  wanted  to  main¬ 
tain  him. 

However,  I  must  say  very  frankly  that  while  those 
people  on  the  board  I  believe  could  exercise  good  business 
judgment  and  had  had  successful  business  careers,  I  do 
not  think  that  we  had  the  technique  or  the  know-how  that 
professional  hotel  men  would  have. 

Q  Well,  who  could  be  more  professional  than  Mr.  Mack? 
A  Mr.  Mack  was  not  a  director.  I  am  talking  about  the 
policy  of  directing  it,  what  you  do  and  what  you 

571  don’t  do.  The  manager  carries  out  the  ideas. 

Q  And  that,  I  would  assume  from  your  state¬ 
ment,  is  one  of  the  principal  benefits  you  saw  in  making 
this  management  contract  with  the  Hilton  Hotels — to  get 
hotel  men  on  the  board?  A  Again  I  say,  remember  that 
the  chief  competitor,  the  StatLer,  had  the  advantage  of  a 
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nationwide  purchasing  and  nationwide  technique,  adver¬ 
tising,  and  all  other  things  enumerated,  which  we  did  not 
have.  To  illustrate,  I  consider  Mr.  Baxter  one  of  the 
keenest  financial  men  that  I  have  run  into  in  my  life. 

•  •  •  • 

•  •  •  To  illustrate,  the  Donners  themselves  employed 
the  Statler  Hotel,  under  a  management  contract,  to  ran 
the  William  Penn  that  they  owned. 

572  Q  Well,  Mr.  Mack  is  still  there,  in  any  event, 
and  at  the  same  salary? 

MR  JONES:  Did  you  say  at  identically  the  same 
salary? 

MR  GOODRICH:  I  say  at  the  same  salary.  If  I  am 
wrong,  correct  me. 

MR.  JONES :  Well,  we  will  leave  it  that  way. 

BY  MR  GOODRICH: 

Q  Mr.  Fleming,  in  your  opinion,  have  there  been  any 
improvements  or  renovations  or  refumishings  down  at 
the  Mayflower  that  the  old  board  of  directors  would  not 
have  been  able  to  do  if  it  had  the  money?  A  Yes.  Town 
and  Country  is  one  illustration.  We  discussed  that  from 
the  time  I  first  went  on  the  board. 

Q  Well,  the  old  board  could  have  done  it  if  they  had 
the  funds?  A  Well,  we  did  not  do  it.  That  is  the  answer. 
We  did  not  do  it  We  struggled  with  it  We  discussed 
it  It  was  a  question  of  costs,  and  so  forth,  and 

573  possibly  we  did  not  have  the  same  hotel  courage 
or  knowledge  that  they  did. 

Q  Do  you  remember  how  much  money  was  put  in  the 
Town  and  Country  room?  A  I  could  not  answer  that, 
sir,  without  checking  the  records. 

Q  But  all  of  it  was  Mayflower  money?  A  Oh,  yes. 

Q  Well,  you  have  not  studied  the  figures  on  that?  A 
Weil,  of  course,  the  figures  came  before  us  as  a  member 
of  the  board  of  directors,  what  was  appropriated  and  what 


it  finally  cost;  but  I  hope  yon  realize  that  I  could  not 
retain  every  item  in  my  mind  without  reference.  I  conld 
easily  get  the  figures  for  yon.  I  imagine  they  were  re¬ 
ported. 

•  •  •  • 

Q  I  do  not  mean  to  bother  yon  with  details  of  that; 
but  even  if  the  old  board  of  directors  had  the  idea,  they 
conld  not  have  constructed  the  place  during  the  war  for 
lack  of  materials,  conld  they?  Wasn’t  that  pretty  true 
in  Washington?  A  Of  course,  that  was  a  handicap  every¬ 
where.  That  was  one  of  the  great  problems.  But  we  all 
knew — we  had  some  plans  drawn  for  it,  and  we 
574  never  conld  come  to  a  conclusion  as  to  just  what 
was  the  right  plan.  It  did  not  take  the  Hilton  people 
very  long  to  get  the  right  plans,  and  the  revenues  since 
that  time  have  shown  that  they  were  right. 

•  •  •  • 

576  Q  Yes,  sir;  we  remember  that  The  point  is, 
what  the  Board  has  done  in  effect  is  to  trade  $28,000  salary 
expenditures  for  a  $78,000  management  contract  expendi¬ 
ture,  hasn’t  it,  and  at  the  same  time  Mr.  Mack  and  his 

staff  are  still  there  and  directors  with  their  fees 

577  are  still  there?  A  There  had  been  other  changes 
in  the  other  system.  There  have  been  other  changes 

under  Mr.  Mack.  Mr.  Raney  is  no  longer  there.  In  addi¬ 
tion  to  that,  you  get  the  services  of  a  nation-wide  organi¬ 
zation  that  can  handle  things  that  I  don’t  believe  you  can 
handle  otherwise. 

Q  Under  the  by-laws  of  the  corporation,  the  present 
officers  and  directors  are  charged  with  the  management 
of  the  hotel,  are  they  not?  A  Under  any  corporate  law, 
yes. 

Q  And  this  operating  contract  does  not  relieve  them  of 
their  responsibility?  A  None  whatever,  but  they  receive 
no  compensation  for  it. 

Q  Mr.  Hilton  is  president,  and  all  the  officers  and 
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directors  have  their  duty  to  the  stockholders,  irrespective 
of  any  management  contract 
Did  you  make  any  study  of  hotel  management  contracts 
before  you  entered  into  this  one  or  voted  to  enter  into 
this  one?  A  No,  other  than  I  was  familiar  generally 
with  the  American  Security  and  Trust  Company  contract 
which  had  been  approved  by  this  court  If  you  care  me 
to  tell  you  how  I  know  about  it,  I  will  be  very  glad  to 
tell  you. 

I  do  not  think  it  matters.  I  know  you  know  about  it; 
we  all  do. 

578  Q  You  know  that  also  under  that  the  American 
Security  and  Trust,  out  of  the  management  fees  it 

received,  paid  for  its  accountants  and  certain  other  charges, 
so  that  its  fee  was  considerably  reduced  each  year  actually? 
A  Yes,  but  they  received  also  a  fee — it  is  no  reflection 
on  them — they  received  fees  when  the  hotel  was  in  the 
red  and  did  not  earn  anything. 

Q  And  under  this  contract  with  Hilton  the  Hilton  chain 
would  receive  1  percent  of  gross  sales,  whether  the  hotel 
was  in  the  red  or  not,  wouldn’t  it?  A  Yes,  up  to — 

Q  Limited  to  $100,000?  A  Yes,  up  to  $100,000. 
"While  we  are  talking,  I  do  not  think  that  you  are  fair 
and  you  are  trying  to  compare  figures  of  1935,  1936,  and 
1937  and  figures  that  exist  today.  We  are  on  a  different 
economic  plateau,  and  it  is  very  difficult  to  make  that 
comparison.  That  is  my  quarrel  with  economists  when 
they  give  me  figures  at  the  Federal  Reserve  Board.  You 
have  got  to  adjust  your  figures. 

Q  I  do  not  want  to  appear  to  be  unfair.  I  was  trying 
to  make  a  point,  and  that  is,  isn’t  it  a  fact  that  back  in 
1936  or  1937,  or  whenever  the  American  Security  people 
went  in,  one  and  a  quarter  percent  was  not  a  big  fee, 
because  their  gross  was  in — 

579  MR  JONES:  One  and  a  half. 

THE  WITNESS:  They  had,  as  I  recall,  one 
and  a  half  of  gross  income. 


499 


•  •  •  • 

582  Redirect  Examination 
BY  MR  JONES: 

Q  Mr.  Fleming,  just  one  question,  please,  sir.  In  a 
memorandum  from  your  file  there  was  a  reference  made  to 
a  visit  between  Mr.  Folger,  Mr.  Hartson,  and  Mr. 

583  Hoskinson,  and  Mr.  W.  P.  Folger,  Chief  National 
Bank  Examiner. 

Do  you  know  whether  there  is  any  relation  between  W.  P. 
Folger  and  Mr.  Clifford  Folger  f  A  As  far  as  I  know, 
none  whatsoever. 

•  •  •  • 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 
Deft  Ex.  No.  10 

Copy 

August  27,  1940 

Biggs  National  Bank 

1503  Pennsylvania  Ave.,  N.  W. 

Washington  5,  D.  C. 

Gentlemen: 

We  confirm  sale  to  you  of  $600,000  principal  amount  of 
Mayflower  Hotel  Corporation  2%%  promissory  notes  dated 
September  5,  1946  and  maturing  September  1st,  1956. 

The  note  will  be  ready  at  10  o’clock  A.  M.  Thursday, 
September  5th,  1946  at  the  Board  Boom  of  Tie  Biggs 
National  Bank  (Main  Office)  against  payment  of  $600,000. 

Payment  to  be  made  by  check  in  Washington  funds 
payable  to  Folger,  Nolan  Incorporated  against  delivery 
of  the  above  note. 

Very  truly  yours, 

FOLGEB,  NOLAN  INCOBPOBATED 
Vice  President 

•  •  '  •  '  • 
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585  MB.  JONES :  May  we  stipulate  that  similar  let¬ 
ters  went  to  the  other  banks  who  participated  in 

the  transaction? 

•  •  •  • 

BY  MR.  BOTH: 

Q  Just  one  question.  You  brought  it  up,  and  I  wanted 
to  call  attention  to  it.  How  long  have  you  been  associated 
with  Mr.  Kenneth  Baxter  on  the  Board  of  Directors  of 
Mayflower?  A  Since  I  was  elected  in  June,  1944.  Prob¬ 
ably  the  first  time  I  met  him  was  in  July,  when  there  was 
a  board  meeting  following  that  election. 

Q  And  Mr.  Baxter  was  on  this  committee  with  you  that 
recommended  the  renewal  of  the  management  contract? 
A  That  is  correct. 

Q  Mr.  Fleming,  in  your  business  contacts  with  Mr. 
Baxter  at  the  Mayflower,  have  you  found  him  to  be  a  man 
of  independent  judgment?  A  No  question  about  it,  in 
my  judgment 

Q  And  a  man  of  exactions  on  the  Board,  to  your  ob¬ 
servation,  who  would  act  independently  under  all  circum¬ 
stances?  A  ^  That  would  be  my  opinion  of  him. 

•  •  •  • 

586  Recross-Exammation 
BY  MR.  GOODRICH: 

Q  There  is  no  end  to  this.  We  are  paid  for  talking, 
as  the  Court  said.  I  just  want  to  ask  one  question,  the 
answer  to  which  I  think  is  going  to  corroborate  your  state¬ 
ment  as  to  your  own  independence,  which,  incidentally, 
nobody  doubts,  from  His  Honor  on  down. 

You  mentioned  the  $28,000  saving  in  salaries.  As  a 
matter  of  fact,  Mr.  Fleming,  it  was  your  own  suggestion 
that  resulted  in  the  elimination  of  those  salaries,  was  it 
not?  A  Well — 

Q  You  were  the  ringleader  in  that,  were  you  not? 
A  The  question  of  fees  and  salaries  came  up  at  a  sub- 
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sequent  meeting  of  the  Board  that  had  been  elected  under 
the  Hilton  management,  and  we  had  performed,  I  felt, — 
as  long  as  the  management  contract  had  been  entered  into, 
I  felt  we  of  the  executive  committee  performed  a  little 
different  function  than  we  had  under  the  Donner  control, 
and  therefore  I  made  a  motion  that  the  members  of  the 
executive  committee  and  the  Board  of  Directors  simply 
receive  a  fee  of  $50  for  each  meeting. 

Q  And  that  resulted  in  elimination  of  the  $28,000  sal¬ 
aries  previously  paid?  A  Well,  I  would  not  say  all  the 
twenty-eight  Mr.  Beale  had  received  $5,000  a  year. 
587  Q  And  that  was  cut  off?  A  Well,  he  would 
not  have  been  there,  anyway.  Mr.  Folger  received 
four  thousand.  Other  members  of  the  executive  committee 
received  three  thousand  each. 

Q  And  those  were  all  done  away  with?  A  Yes,  sir. 

•  •  •  • 

Deposition  of  Peter  Miller 

MR  JONES:  Your  Honor,  at  this  time  we  will  offer 
in  evidence  the  deposition  of  Mr.  Peter  Miller. 

•  •  •  • 

Direct  Examination 
BY  MR  WHITEFOBD: 

Q  Mr.  Miller,  your  full  name  is  Peter  A.  Miller  and 
you  are  a  resident  of  Detroit,  Michigan;  is  that  right? 
A  Yes,  sir. 

•  Q  What  is  your  business  and  profession?  A  Well, 
I  am  an  attorney  and  real  estate  broker,  an  investor  in 
real  estate. 

Q  Is  there  any  particular  class  of  real  estate  to  which 
you  apply  a  major  portion  of  your  time?  A  At  the  pres¬ 
ent  time,  no.  At  the  present  time,  I  am  principally  devoted 
to  brokering  any  kind  of  deals  involving  real  estate  of  any 
description. 
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Q  Have  you  paid  any  particular  attention  to  brokering 
hotel  deals?  A  Yes,  sir. 

Q  Many  of  them?  A  A  great  many  of  them. 

Q  Over  how  many  years?  A  Oh,  25  years. 

Q  Will  you  tell  us  how  you  broker  these  hotel  deals 
particularly?  Do  you  represent  investors  or  sell  the  prop¬ 
erty  to  investors  or  to  speculators,  or  how  do  you  handle 
hotel  deals?  A  Most  of  my  deals  have  been  in  connection 
with  trying  to  find  real  estate  deals,  hotels,  office  buildings 
or  anything  of  the  kind  that  can  be  bought  for  speculators 
rather  than  investors.  I  cannot  say  that  I  represent  any 
group  which  I  would  term  investors.  Most  of  my  people 
have  always  been  speculators,  and  I  differentiate  between 
the  two  classes  in  this  way:  An  investor  is  an  individual 
looking  for  a  fair  return  on  his  money  over  a  period  of 
years  as  an  investment  A  speculator  is  a  man  who  is 
looking  to  get  into  something,  get  out  as  fast  as  he  can 
and  take  a  quick  profit,  and  most  of  my  people  have  been 
in  the  class  of  speculators.  They  were  only  interested  in 
deals  where  they  could  see  they  could  get  their  investment 
out  in  anywhere  from  two  to  four  years.  If  it  took  over 
a  four-year  period,  I  would  have  difficulty  interesting  them 
in  any  deals  over  the  last,  say,  term  of  six  or  seven  years 
at  least  because  that  is  the  type  of  buying  that  we  were 
doing. 

Q  That  is,  the  properties  are  bought  with  a  small  cash 
payment  that  could  be —  A  (interposing)  Our  plan  at 
all  times  was  to  get  in  with  as  little  cash  as  we  can  and  get 
out  as  fast  as  we  can. 

Q  And  how  is  the  rest  of  the  value  of  the  property 
financed?  A  First,  second,  sometimes  even  third  mort¬ 
gages. 

Q  Deferred  purchase  money  mortgages  primarily?  A 
Mostly,  because  otherwise  it  would  entail  a  payment  of 
bonuses  that  would  preclude  our  making  any  deals. 

Q  Mr.  Miller,  you  were  interested  in  a  deal  on  the 
Raleigh  Hotel  in  Washington  and  also  the  Willard  Hotel 
in  Washington,  were  you  not?  A  Yes,  sir. 
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Q  In  1945?  A  That  is  right 

Q  Did  yon,  dnring  the  progress  of  those  transactions, 
meet  Mr.  John  Lewis  Smith,  one  of  the  plaintiffs  in  this 
snit?  A  I  did.- 

Q  How  did  yon  meet  him?  A  To  the  best  of  my 
recollection,  I  was  talking  one  day  with  Mr.  Hillyer,  who 
was  an  officer  of  the  Union  Trust  Company  at  Washington, 
who  had  condncted  the  dealings  in  connection  with  the 
purchase  of  the  Raleigh  Hotel;  and,  in  the  course  of  con¬ 
versation  with  him  one  day,  I  asked  him  whether  or  not 
there  was  anything  else  for  sale  in  Washington.  I  remem¬ 
ber  that  Mr.  Hillyer  discussed  some  deal  that  the  bank 
had  up  near  the  Union  Station  there,  and  in  the  course 
of  it  either  he  mentioned  or  I  mentioned  the  Mayflower. 

I  asked  him  who  would  be  a  good  man  to  talk  to  about 
it  He  said  that  a  man  by  the  name  of  Mr.  Smith,  who 
had  offices,  as  I  remember,  right  across  the  street  from 
the  bank,  would  be  the  man  and  that  he  was  familiar  with 
the  picture;  that  he  had  been  in  some  capacity,  either  as 
a  trustee  or  co-receiver  on  a  bondholders’  committee — I 
don’t  remember  what — and  that  he  would  have  information 
on  it.  Either  he  called  Mr.  Smith  and  made  the  appoint¬ 
ment,  or  I  called  him.  I  don’t  remember  which,  but  I  did 
see  Mr.  Smith  at  his  office. 

Q  You  saw  Mr.  Smith  at  his  office,  you  say?  A  That 
is  right 

Q  And  did  you  discuss  the  Mayflower  situation  with 
him?  A  I  did. 

Q  Can  you  tell  us  about  when  that  was?  A  Well,  I 
would  say  we  dosed  our  deal  on  the  Raleigh,  as  I  remember, 
in  August  of  1945.  It  was  some  time  that  fall 

Q  In  that  discussion  with  Mr.  Smith,  did  you  make  an 
6ffer,  either  on  behalf  of  yourself  or  anyone  else,  of. 
$7,500,000  for  the  Mayflower  Hotel?  A  No,  sir;  there 
never  was  any  firm  offer.  We  discussed  the  possibilities  of 
a  purchase.  We  may  have  mentioned  a  $7,500,000  or  a 
$7,000,000  or  an  $8,000,000  figure,  but  I  certainly  never 
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made  any  firm  offer.  I  might  have  told  Mr.  Smith  that 
we  might  be  interested  bnt  I  couldn't  make  any  offer  for 
several  reasons:  In  the  first  place,  I  had  never  seen  any 
audited  operating  statements  of  the  hotel.  The  only  state¬ 
ment  I  ever  saw  that  I  can  remember  was  a  printed  state¬ 
ment  that  went  out  to  stockholders,  which,  of  course,  is 
meaningless  when  it  comes  to  analyzing  a  hotel  property 
for  the  purpose  of  making  an  offer.  Secondly — and  very 
important — I  had  never  made  a  physical  inspection  of 
the  hotel.  A  hotel  like  the  Mayflower  or  any  large  prop¬ 
erty,  owners  are  very  reluctant  to  let  anybody  go  through 
and  make  a  physical  inspection  unless  they  are  pretty 
close  to  a  deal,  and  you  certainly  couldn’t  make  any  firm 
offer  until  a  physical  inspection  had  been  made  from  cellar 
to  garret  of  the  property.  Thirdly,  before  any  offer  would 
be  made,  I  would  have  had  to  have  known  what  type  of 
financing  was  available.  I  had  no  clients  with  any  $5,000,- 
000  or  $6,000,000  available.  I  don’t  remember  what  the 
mortgage  was,  but  when  I  say  “Make  an  offer,”  I  consider 
an  offer  in  writing,  accompanied  by  a  check  which,  upon 
acceptance,  constitutes  a  contract,  and  anything  up  to  that 
time  is  strictly  conversation. 

Q  Do  I  understand  your  testimony  to  be  that  you  deny 
that  you  made  any  offer  to  Mr.  Smith  of  $7,500,000  cask 
for  the  Mayflower  Hotel?  A  Cash?  Certainly  not 

Q  Upon  being  told,  in  a  subsequent  conversation  with 
Mr.  Smith,  that  the  Donner  interests,  which  were  the  stock 
controlling  interests,  were  not  interested  in  a  $7,500,000 
offer,  did  you  the  next  day  offer  Mr.  Smith  $9,000,000?  A 
I  reiterate  that  I  never, made  any  firm  offers.  I  wouldn’t 
attempt  at  this  time  to  state  what  our  verbatim  conversa¬ 
tion  was  four  years  ago,  but  I  can  state  unequivocally 
that  I  never  made  any  firm  offer  of  any  amount  because 
I  couldn’t  have  done  that  until  I  had  had  an  opportunity 
to  analyze  the  operating  statements  over  a  period  of  years 
and  make  a  physical  inspection  of  the  property  and,  most 
important,-  find  out  what  sort  of  financing  was  available. 
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Q  Did  Mr.  Smith  give  you  the  operating  statements  of 
the  Mayflower  Hotel  for  a  period  of  three  or  four  years? 
A  I  don’t  recall  ever  having  seen  operating  statements. 
By  the  term  “operating  statements,”  I  do  not  mean  a 
statement  such  as  is  given  out  by  brokers  to  the  public, 
a  printed  statement  giving  a  resume  of  operations  that 
is  submitted  to  stockholders.  That  is  of  no  interest  to 
us  in  purchasing  a  hotel  property.  The  only  statements 
that  I  would  call  statements  are  audited  statements  of  the 
auditors  in  charge  of  operations,  and  I  do  not  recall  ever 
having  seen  those  statements  because  those  could  only  be 
procured  from  the  executive  offices,  as  a  rule,  of  the  oper¬ 
ating  company  and  would  not  be  available  to  the  public. 
As  a  rule,  those  are  not  given  out  until  you  are  pretty 
close  to  a  deal.  Mr.  Smith  may  have  given  me  a  printed 
form.  I  just  have  a  faint  recollection  that  he  did  mail 
me  one  of  those,  but  that  is  information  that  is  available 
to  the  public  from  any  brokerage  office. 

Q  For  the  benefit  of  counsel,  I  wish  to  read  a  sentence 
from  the  bottom  of  page  15  of  Mr.  Smith’s  deposition. 
The  previous  part  of  it,  Mr.  Miller,  talks  about  $7,500,000, 
to  which  I  have  referred,  and  certain  things  that  Mr. 
Smith  did,  and  then  this  sentence  appears  in  Mr.  Smith’s 
deposition: 

.  “On  the  following  day” — that  is,  the  day  after  the 
$7,500,000  we  talked  about — “Mr.  Miller  came  back  and 
said  that  he  understood  from  what  I  had  said  they  would 
not  consider  $7,500,000,  but  that  his  people  would  raise 
the  offer  to  $9,000,000.” 

*  Is  that  true  or  false? 

A  There  never  was  any  “his  people,”  because  the 
nature  of  my  operations  is  such  that  I  would  not  know 
at  that  time  who  I  would  mean  by  “his  people.”  I  go 
out  on  these  deals  and  try  to  syndicate  them,  try  to  get 
different  groups  together.  I  don’t  remember  whether  I 
had  any  particular  group  in  mind  at  that  time.  I  certainly- 
had  nobody,  I  can  say,  who  had  any  $6,000,000  or  $7,000,000 
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to  put  into  a  hotel  deal  I  may  have  said  to  Mr.  Smith: 
“Could  it  be  purchased  for  $9,000,000?”  I  may  have  said, 
“If  I  got  an  offer  of  $9,000,000,  could  a  deal  be  made?” 
I  certainly  made  no  firm  offer. 

Q  Did  you  say  to  Mr.  Smith,  in  these  words:  “.  .  .  but 
that  his  people” — meaning  your  people — “would  raise  the 
offer  to  $9,000,000”?  A  I  certainly  wouldn’t  attempt, 
four  years  later,  to  state  verbatim  a  conversation  I  had 
with  anybody,  but  I  certainly  cannot  believe  that  I  at  any 
time  said  that  my  people  the  following  day  will  raise 
$1,500,000  over  what  they  had  offered  the  day  before,  be¬ 
cause  I  had  nobody  with  that  kind  of  money.  I  might  have 
just  said  that  we  would  be  interested  or  might  be  inter¬ 
ested  at  $9,000,000,  but  that  would  depend  entirely  on  what 
mortgages  were  available.  We  never  put  that  kind  of 
money  in  any  deal;  none  of  my  syndicates  ever  have. 

Q  Mr.  Smith  was  asked  the  following  question  and 
gave  the  following  answer: 

“Was  the  proposal  that  this  $9,000,000  should  be  paid 
in  cash? 

“A  The  proposal  carried  $9,000,000  as  a  cash  proposi¬ 
tion,  and  I  believe  that  would  have  been  attended  to  by 
this  syndicate.” 

A  That  is  absolutely  not  so. 

Q  Mr.  Miller,  you  had  some  correspondence  with  Mr. 
Smith  over  a  period  commencing  with  September  7,  1945, 
on  through  September  18,  1947,  did  you  not?  A  I  think 
so. 

Q  Have  you  any  of  the  copies  of  that  correspondence 
in  your  office?  A  I  don’t  know  whether  I  have  in  my 
office;  I  don’t  think  so.  I  think  that  any  correspondence 
I  had  in  connection  with  the  Mayflower  Hotel  was  de¬ 
stroyed  years  ago.  I  didn’t  feel  there  was  any  reason 
for  keeping  it. 

•  •  •  •  . 

Q  Mr.  Miller,  you  spoke  of  the  Willard  deal.  Without 
disclosing  the  details  of  the  deal,  could  you  tell  us  whether 


or  not  the  Willard  deal  was  financed  on  a  relatively  small 
cash  payment,  with  the  remainder  in  a  deferred  purchase 
money  mortgage?  A  It  was. 

Q  Was  that  typical  of  the  kind  of  deals  that  yon 
make  in  hotels  generally?  A  Yes,  sir. 

Q  Is  that  the  type  of  deal  that  yon  had  in  mind  in 
connection  with  the  Mayflower,  if  yon  could  make  a  deal 
at  all?  A  Of  course. 

ME.  WHITEFOED:  I  think  that  is  afl. 

-  Cross-Excmmation 

BY  MR  CLARK: 

Q  Mr.  Miller,  we  all  realize  that  this  is  four  years  ago 
and  we  know  that  people’s  memories  aren’t  accurate  and 
cannot  be  entirely  accurate,  but  we  want  to  fix  the  sequence 
as  accurately  as  we  can  within  your  memory.  We  do  not 
expect  anything  more  or  less  than  that  Do  you  recall 
when  you  first  came  to  Washington  in  connection  with 
the  negotiations  on  the  Ealeigh  and  the  Willard  Hotels, 
approximately?  A  I  didn’t  come  to  Washington  in  con¬ 
nection  with  negotiations  on  the  Willard  Hotel.  I  came 
to  Washington  originally  some  time  in  the  summer  of 
1945 ;  either  June  or  July,  I  would  say. 

Q  In  connection  with  what?  A  In  connection  with 
a  possible  deal  on  the  Ealeigh  Hotel. 

Q  At  that  time  whom  were  you  representing?  A 
Nobody  in  particular;  I  was  a  real  estate  broker. 

Q  Had  you  some  sort  of  principals  at  the  time?  A  I 
made  it  my  business  as  a  broker  first  to  find  deals.  Then 
I  had  plenty  of  people  that  I  knew  through  business 
acquaintanceship  of  many  years,  whom  I  knew  were  buy¬ 
ers,  the  same  as  I  have  today;  and,  if  I  found  something, 
I  would  submit  it  to  these  different  buyers.  There  was 
no  particular  group.  I  did  business  with  people  all  over 
the  country. 


A  I  understand,  Senator.  All  offers  that  we  ever 
made  for  and  on  behalf  of  a  corporation  to  be  formed. 
We  always  make  offers  that  way.  In  other  words,  we 
'  never  made  an  offer  in  the  name  of  any  individual  so 
i  that  he  would  be  subject  to  a  specific  performance  suit 
later  in  the  event  it  didn’t  go  through,  because  we  always 
feel,  in  making  an  offer  of  that  type,  that  the  worst  that 
I  can  happen  is  that  you  lose  your  deposit  money. 

Q  And  that  type  of  offer,  made  in  writing  and  in  the 
name  of  a  corporation  to  be  formed,  is  what  you  designate 
as  a  firm  offer?  A  That  is  right,  when  accompanied  by 
a  check. 

Q  Prior  to  the  actual  drawing  up  of  that  instrument, 
when  you  and  Mr.  Berry  sat  down  with  Mr.  Hillyer  and 
whoever  might  have  been  with  him,  if  anybody,  and  when 
you  told  Mr.  Hillyer,  if  you  did,  that  it  was  a  deal  and 
that  you  would  have  the  papers  drawn  up,  you  didn’t  con- 
I  sider  that  a  firm  offer;  is  that  correct?  A  We  don’t  con¬ 
sider  it  a  firm  offer  until  there  is  an  offer  in  writing,  accom¬ 
panied  by  a  check. 

Q  But  if  you  and  Mr.  Berry  said  to  Mr.  Hillyer,  ‘‘It  is 
a  deal,”  of  course,  I  realize  it  isn’t  binding.  We  ail  know 
that  as  far  as  law  is  concerned  on  real  estate,  that  would 
not,  in  your  terminology,  be  a  firm  offer?  A  Just  a  con¬ 
versation? 

•  •  •  • 

Q  With  regard  to  Mr.  Hillyer  and  his  group,  his  di¬ 
rectors,  the  owners  and  stockholders,  how  were  they  paid? 
A  They  were  paid  in  cash. 

Q  Just  to  clarify  the  matter,  from  your  standpoint 
it  wasn’t  a  cash  deal;  that  is,  you  didn’t  put  up  the  cash?. 
A  That  is  right 

Q  But  in  that  particular  instance  you  got  the  cash  from 
other  people?  However,  from  the  standpoint  of  seller,  it- 
.  was  a  cash  deal?  A  From  the  standpoint  of  the  seller, 
sure;  yes,  sir.  We  knew  we  had  that  financing  arrange¬ 
ment  before  we  had  made  any  offer  or  put  up  a  check 


-  Q  Was  it  before  you  finally  closed  the  Baleigh  deal 
and  paid  the  money  that  yon  had  your  conversation  with 
Mr.  Hillyer  as  regards  the  Mayflower?  A  Oh,  I  wouldn’t 
remember  that  ■ 

•  Q  '  It  was  along  in  that  area?  A  Yes. 

c  Q  Either  in  August  or  the  first  part  of  September, 
some  time  around  in  that  area?  A  That  is  right 
Q  I  believe  you  stated  that  you  had  some  informal 
conversations  with  Mr.  Hillyer  along  in  that  time  area 
about  the  Mayflower  Hotel?  A  Not  particularly  about 
the  Mayflower.  I  told  Mr.  Hillyer  that  I  was  looking  for 
deals. 

•  Q  But  the  Mayflower  came  up?  A  That  was  one  of 
them;  yes,  sir. 

Q  If  you  recall,  what  did  Mr.  Hillyer  tell  you  about 
the  Mayflower  Hotel?  A  X  don’t  remember  that  he  told 
me  anything,  except  that  he  gave  me  Mr.  Smith’s  name. 

.  Q  Had  you  been  in  the  Mayflower  Hotel  before?  Had 
you  ever  stayed  there?  A  Yes,  I  have  stopped  there. 


Q  As  you  stated,  you  either  called  him  or  he  called 
you,  and  you  do  not  recall  exactly?  A  I  don’t  recall. 


Q  Let  me  ask  you  this  question:  If  Mr.  Smith  stated, 
as  he  did  under  oath,  that  from  the  best  of  his  memory 
along  in  the  latter  part  of  August  or  September— he  stated 
August  in  his  deposition,  but  he  may  have  been  a  day 
or  two  off— that  you  offered  him  $7,500,000  for  the  May¬ 
flower  Hotel,  would  you  state  that  that  was  erroneous?  A 
I  would  say  this:  that  we  may  have  discussed  a  possible 
deal  around  $7,500,000.  I  certainly  would  say  unequiv¬ 
ocally  that  I  never  made  any  firm  offer. 

Q  As  you  understand  a  firm  offer?  A  Yes. 

Q  Do  you  recall  Mr.  Smith  saying  to  you  that  he 
would  submit  the  offer  to  the  president  of  the  Mayflower 


Corporation  and  to  the  Donner  interests,  which  were  the 
controlling  interests  of  the  Mayflower  Hotel?  A  I  re¬ 
member  Mr.  Smith  saying  that  the  control  of  the  May¬ 
flower  was  in  the  hands  of  some  Philadelphia  people.  I 
don’t  remember  him  mentioning  any  particular  names.  He 
said  he  would  look  into  it  and  see  what  could  be  done,  or 
something  like  that.  I  certainly  felt,  at  the  time  I  was 
talking  to  Mr.  Smith,  that  I  was  dealing  with  what  you. 
might  term  a  co-broker  and  certainly  not  a  principal  be¬ 
cause  I  at  no  time  thought  Mr.  Smith  controlled  or  was 
in  a  position  to  deliver  the  Mayflower.  I  went  to  him  be¬ 
cause  I  thought  he  knew  enough  about  the  picture  so  that 
he  could  help  work  out  a  deal 

*  Q  Didn’t  Mr.  Hillyer  tell  you  that  he  was  a  sub¬ 
stantial  stockholder  in  the  Mayflower?  A  I  don’t  recall 
that  he  did.  As  I  stated  before,  I  think  he  told  me  that 
Mr.  Smith  had  been  either  a  co-receiver  or  something  in 
some  official  capacity  connected  with  it  and  that  he  would 
know  about  it  I  don’t  think  I  ever  discussed  with  Mr. 
Hillyer  what  the  extent  of  his  interest  was  or  anything 
else. 

,  Q  You  knew  he  had  been  a  receiver,  but  you  did  not 
know,  so  far  as  you  know,  that  he  was  a  stockholder?  A 
X  don’t  think  so;  I  don’t  recall  that.  Mr.  Smith  may  have 
told  me  he  had  some  stock.  I  won’t  say  he  didn’t.  How¬ 
ever,  I  don’t  recall  that 

Q  But  you  do  recall-  him  stating  that  there  were 
Philadelphia  interests  that  had  to  be  consulted?  A  That 
is  right 

Q  Do  you  recall  him  saying  that  he  would  present  the 
matter  to  these  interests?  A  Well,  I  think  he  said  he 
would  look  into  it  or  that  he  would  pursue  it  further  or 
something.  I  don’t  remember  the  exact  conversation. 

Q  I  know  you  don’t  and  I  don’t  expect  you  to.  A  Let 
us  say  at  least  that  I  was  to  hear  from  him  further. 

Q  But  you  do  have  some  recollection  that  $7,500,000 
was  mentioned  in  that  first  conversation?  A  I  think  so. 


Q  How  did  you  arrive  at  that  $7,500,000  even  as  a 
matter  of  conversation  T  A  Well,  I  knew  something  about 
the  Mayflower  from  its  inception.  I  knew  that  the  Ameri¬ 
can  Bond  &  Mortgage  Company  had  financed  that  deal 
originally.  I  knew  that  there  had  been  an  addition  built 
there  and  that  they  had  put  out  a  bond  issue.  It  was  a 
matter  of  common  knowledge  that  Mr.  Moore  had  been 
indicted  on  a  mail  fraud  matter  in  connection  with  the 
Mayflower.  It  had  been  in  the  papers.  It  was  a  matter 
of  common  knowledge  and  I  knew  something  about  the 
property.  I  considered  the  Mayflower  at  that  time  perhaps 
the  No.  1  hotel  of  Washington. 

Q  Did  you  know  something  about  the  terms  and  the 
amount  of  debt  on  it?  A  No,  I  did  not. 

Q  Then,  in  connection  with  your  computation  of  the 
$7,500,000,  which  you  think  may  have  been  discussed:  at 
that  meeting,  isn’t  this  a  fair  question:  that  you  must 
have  known  something  about  its  financial  situation  in  order 
to  discuss  a  figure  like  that?  A  No.  As  I  remember 
it,  I  think  the  Mayflower  had  around  1,200  rooms,  over 
a  thousand  rooms,  something  like  that  I  knew  the  type 
of  operation.  I  had  stopped  there.  I  knew  the  type  of 
hotel.  Truthfully,  price  in  these  deals  is  not  important 
if  you  can  get  the  proper  financing. 

Q  But  you  have  to  have  some  kind  of  a  mutually 
agreeable  price  before  you  are  able  to  approach  your 
people  on  the  financing?  A  Not  at  all. 

Q  Ton  have  -to  give  them  some  idea  of  what  you  need, 
don’t  you?  A  Yes,  but  not  of  what  we  are  paying  for 
it  We  have  had  deals  where  we  have  borrowed  a  hundred 
per  cent,  plus.  We  have  had  plenty  of  deals  where  we 
have  put  in  no  money.  - 

Q  The  figure  of  $7,500,000  was  arrived  at,  as  I  get  you 
so  far — and  if  I  am  wrong,  just  clairfy  it— -by  your  knowl¬ 
edge  of  the  general  financing  of  the  hotel  by  the  American 
Bond  &  Mortgage,  by  the  fact  that  you  had  stayed  there, 
by  the  fact  that  you  were  generally  familiar  with  hotel 
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operations  by  virtue  of  having  been  brokering  them  and 
naturally  had  to  look  over  the  statements  and  so  forth, 
and  yon  arrived  at  the  $7,500,000  just  from  your  back¬ 
ground,  from  what  you  knew  about  the  financing  and  that 
sort  of  thing,  and  that  is  the  way  the  figure  came  in? 
A  That  is  right 

Q  Then  you  were  at  Mr.  Smith’s  office  on  whatever 
day  it  was.  When  was  the  next  time  you  saw  Mr.  Smith, 
with  relation  to  that  day?  A  Senator,  I  wouldn’t  want 
to  say.  I  don’t  know  whether  I  was  in  Mr.  Smith’s  office 
once  or  twice.  It  may  have  been  twice. 

•  •  •  • 

. 

Q  Do  you  recall  the  substance  of  what  was  said,  or 
do  you  recall  anything  about  what  was  said  at  that  second 
meeting?  A  I  certainly  don’t.  I  don’t  remember  whether 
I  said,  “Good  morning,”  or  whether  we  discussed  any¬ 
thing.  I  just  have  no  recollection  of  that.  I  have  a  faint 
recollection  of  going  back  there  later.  What  we  talked 
about,  T  don’t  remember.  I  know  that  I  dropped  it  and 
dismissed  it  from  my  mind.  I  think  the  first  I  knew  any¬ 
thing  about  this  suit  was  when  I  got  a  letter  from  the 
SEC  on  it 

•  •  •  • 

Q  Does  the  figure  of  nine  million  mean  anything  to  you 
at  all?  A  Nothing.  I  can  say  offhand  that  I  do  not 
remember,  by  any  stretch  of  the  imagination,  that  I  would 
have  made  any  offer  of  $9000  a  room  for  the  Mayflower 
Hotel. 

Q  But  you  are  talking  now  of  a  firm  offer.  A  I  am 
talking  about  any  offer,  certainly  not  unless  somebody 
was  ready  to  sell  it  with  10  per  cent  down  and  the  rest 
they  would  take  back  a  15  or  20-year  mortgage.  Yes,  that 
kind  of  a  deal  we  might  have  been  interested  in. 

Q  After  the  second  visit  with.  Mr.  Smith — and  assum¬ 
ing,  for  the  purpose  of  the  record  at  this  juncture,  that 
you  did  not  make  a  third  visit  to  him — did  you  have  some 
telephone  conversations  with  him  in  connection  with  this 
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property?  A  I  don’t  recall  them.  I  may  have.  I  cer¬ 
tainly  have  no  recollection  of  any  telephone  conversations. 

Q  It  is  jnst  a  blank  in  yonr  mind?  A  I  have  no  recol¬ 
lection  of  it. 

Q  Then,  did  you  go  back  to  Detroit?  A  I  suppose 
eventually  I  did;  I  don’t  know  when. 

Q  When  you  got  back  to  Detroit,  after  these  conversa¬ 
tions  with  Mr.  Smith,  did  you  discuss  the  Mayflower  propo¬ 
sition  and  your  Mayflower  conversations  with  any  of  your 
principals  or  the  group  whom  you  hoped  to  interest?  A  I 
no  doubt,  when  I  got  back,  did;  not  formally,  perhaps, 
maybe  in  some  informal  discussion.  I  usually  talked  to 
some  of  the  men  I  was  doing  business  with  and  said,  “I 
am  looking  into  the  Mayflower  deal  in  Washington,”  or 
the  Willard  deal  and  a  half  a  dozen  others. 

Q  Do  you  recall  who  those  people  were?  A  No.  It 
could  have  been  any  one  of  half  a  dozen  people. 

Q  You  do  not  know,  then,  just  whom  you  discussed  the 
Mayflower  deal  with?  A  It  certainly  never  had  gotten 
to  a  place  where  I  was  in  a  position  to  discuss  it  with 
any  individual.  I  certainly  may  have  discussed  it  with 
some  of  my  associates. 

-  Q :  I  call  your  attention,  Mr.  Miller,  to  what  purports 
to  be  the  original  of  Miller  Exhibit  1-F,  so  marked  by  the 
reporter,  and  I  will  ask  you  if  you  recognize  your  station¬ 
ery  and  if  that  is  your  signature  (handing  original  to  the 
witness).  A  That  is  my  stationery  and  that  is  my  sig¬ 
nature  (indicating). 

Q  Assuming  that  the  copy  that  is  marked  Exhibit  1-F 
is  an  accurate  copy,  then  that  id  your  letter;  is  that  right? 
ir ;  That  is  right 

Q  Will  you  please  take  a  look  at  the  last  paragraph  of 
that  letter,  which  I  will  read  for  the  record  so  that  it  will 
be  here,  in  which  you  state :  “I  have  discussed  this  matter 
with  my  associates  at  some  length  and  if  a  deal  can  be 
worked  out,  we  are  ready  to  proceed  at  once.”  A  Yes, 
sin-  *  • 
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Q  That  speaks  for  itself.  Does  that  refresh  your  mem¬ 
ory  at  all?  Yon  say  “at  some  length.”  Does  that  refresh 
yonr  memory  at  all  with  regard  to  the  conversation  yon 
had  with  yonr  associates?  A  Not  particularly.  I  may 
have  discussed  that  with  Mr.  Berry  at  the  time.  What 
my  discussion  was,  where  or  when,  I  wouldn’t  remember. 
I  have  discussed  hundreds  of  deals  with  Mr.  Berry. 

-  Q  But  you  have  no  reason  to  believe,  I  assume,  that 
what  you  stated  there  was  not  a  correct  statement?  A  I 
would  say  that  is  always  true,  if  a  deal  could  be  worked 
out  Of  course,  if  a  deal  could  be  worked  out  would  de¬ 
pend  on  how  little  money  we  could  get  into  the  deal  with. 
I  will  say  this:  that  we  at  no  time  had  $2,000,000  or 
$3,000,000  to  put  in  the  Mayflower  or  any  other  deal, 
because  we  weren’t  looking  for  those  kinds  of  deals. 

Q  But  you  had  just  financed  the  Raleigh  on  a  cash 
deal  from  the  standpoint  of  the  seller?  A  That  is  right 

Q  There  has  been  marked  as  Miller  Exhibit  1-D  a  copy 
of  a  letter  purported  to  be  written  and  sent  by  Mr.  John 
Lewis  Smith  under  date  of  February  13,  1947,  which  was 
sent  to  you  in  Detroit,  in  which,  among  other  things,  I 
refer  you  to  the  second  paragraph,  reading: 

“In  August,  1945,  you  came  to  see  me  and  submitted 
an  offer  first  of  $7,500,000  for  the  hotel,  and  later  of 
$9,000,000,  both  of  which  I  submitted  to  the  president  of 
the  company.  He  agreed  to  submit  them  to  the  Donner 
interests,  later  advising  me  that  they  refused  to  consider 
the  sale.” 

•  •  •  • 

Q  Assuming,  for  the  purpose  of  the  record,  that  that 
letter  was  written,  then  I  want  to  call  your  attention,  if  I 
may,  to  the  original  of  the  letter  of  February  21,  1947, 
marked  as  Miller  Exhibit  1-C  for  identification. 

I  hand  you  what  purports  to  be  the  original  reply  to  that 
letter  (handing  paper  to  the  witness).  A  I  wrote  that. 

Q  And  that  is  your  signature?  A  Yes. 

Q  That  letter  states:  “Please  be  advised  that  at  this 
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time  we  are  not  interested  in  the  purchase  of  the  May¬ 
flower  Hotel  in  Washington,  D.  C. 

“Thanking  yon  for  the  courtesy  of  your  recent  letter, 
I  remain.  .  .  .” 

The  only  point  I  bring  out  is  that  you  did  not  see  fit 
to  deny  Mi.  Smiths  statement  that  you  had  submitted  two 
verbal  offers,  or  else  you  considered  it  unimportant. 

A  I  certainly  would  see  no  purpose  in  denying  that 
in  one  way  or  the  other,  or  in  commenting  on  it.  We  just 
weren’t  interested. 


Q  In  your  conversation  with  Mr.  Smith  in  his  office, 
on  either  occasion,  did  you  indicate  to  him  whom  you 
were  representing,  if  anybody T  A  I  don’t  think  so. 

Q  Do  you  know  Mr.  Hilton t  A  Mr.  Hilton? 

Q  Yes,  sir;  the  owner  of  the  Hilton  Hotel  Corporation. 
A  Ho,  sir;  I  never  have  seen  the  gentleman. 

MR.  SMOOT:  Did  you  say  the  owner? 

MR.  CLARK:  Mr.  Hilton,  who  is  identified  with  the 
Hilton  Hotels. 

THE  WITNESS :  I  have  never  seen  the  gentleman,  I 
only  know  that  there  is  such  a  man. 

Q  Do  you  know  any  of  the  major  officers  of  his  cor¬ 
poration?  A  No,  sir. 

Q  Do  you  know  Mr.  Binns?  A  I  don’t  think  I  ever, 
met  Mr.  Binns.  Who  is  Mr.  Binns? 

Q  He  is,  .as  I  get  it,  the  executive  vice-president  of 
the  Hilton  Hotels  Corporation.  A  No,  sir;  I  never  have 
met  him. 

:(J  Prior  to  your  testimony  here  this  morning,  did  you 
discuss  the  testimony  that  you  would  give  with  your  at¬ 
torneys?  A  With  my  attorneys? 

Q  Yes. ;  A  I  have  no  attorneys  representing  me  in 
this  matter.  *"■ 
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593  Morris  A .  Martm, 

was  recalled  as  a  witness  by  the  plaintiffs  and.  hav¬ 
ing  been  previously  duly  sworn,  was  examined  and  testified 
further  as  follows: 

Direct  Examination 

BY  MR  BEACH: 

•  •  •  • 

Q  Judge  Goodrich  asked  you  to  make  a  computation 

as  to  the  value  of  the  stock  on  an  offer  of  $9,000,000 

594  as  of  the  year  1945?  A  That  is  correct. 

Q  At  his  request  have  you  made  such  compu¬ 
tation  f  A  I  have. 

*  MR  WHITEFOKD:  I  object  to  it  as  being  wholly 
immaterial  We  'must,  if  we  listen  to  this  talk  about 
$9,000,000.  I  don’t  know  why  they  talk  $9,000,000.  I  think 
it  is  wholly  immaterial. 

THE  COURT:  Well,  I  cannot  see  much  value,  but  it 
may  be  of  some  help.  I  do  not  know.  I  might  as  well 
hear  it. 

BY  MR  BEACH: 

Q  Would  you  read  it  into  the  record?  You  computed 
it  on  two  bases?  A  That  is  right. 

.  Q  Explain  the  first  basis.  A  The  first  basis  is  cal¬ 
culating  the  income  tax,  first  on  the  capital  gain  basis, 
income  tax  on  the  capital  gain  on  the  book  figures  of 
deflated  values,  and  the  second  basis  is  using  the  value 
of  the  property,  the  substituted  basis  which  has  been 
claimed  for  income  tax  purposes,  which  I  understand  is 
still  in  controversy  with  the  Bureau  of  Internal  Revenue. 

Q  The  first  basis,  Mr.  Martin,  what  does  that  compu¬ 
tation  show  as  to  the  value  of  a  share  of  stock,  taking 
the  9,000,000  in  1945?  A  $16.66. 

Q  And  then  on  the  other  basis,  what  does  that 
show?  A  On  the  second  basis,  $17.70. 
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I  have  a  clarification  there.  I  would  like  to  explain 
there  that  I  have  assumed  that  for  accounts  receivable, 
inventories,  and  all  assets  other  than  physical  property, 
they  would  realize  full  values,  and  neither  have  I  made 
any  allowance  for  expenses  of  liquidation. 

MR  BEACH:  Very  well 


Cross-Exammciiom 


BY  MR  WHITEFORD: 

.  ..  -  .  .  *  • 

Q  Mr.  Martin,  do  I  understand,  taking  either  one  of 
them,  this  value  per  share,  the  capital  gains  tax  would 
be  paid  by  the  corporation?  A  That  is  correct 

Q  On  the  sale  price  of  9,000,000?  A  Over  and  above 
the  figure  on  the  books. 

Q  Assuming  that  that  is  the  cost  value?  A  That  is 
correct  - 

Q  Is  that  right?  A  Yes,  sir. 

Q  What  do  the  books  show  and  what  book  value  did 
you  take  as  cost?  That  is  what  I  am  getting  at  A  You 
mean  what  is  the  basis  of  value  as  shown  by  the 
books? 

596  Q  That  is  right.  A  The  original  basis  or  the 
original  amount  recorded  on  the  books  were  pred¬ 
icated  on  the  five  and  a  half  million  value  placed  in  the 
equity  proceeding,  in  the  bankruptcy,  which  resulted  in 
the  reorganization  in  bankruptcy. 

Q  I  see.  You  have  no  way  of  knowing  what  the  In¬ 
ternal  Revenue  would  take?  A  That  is  correct  This 
is  assuming  they  will  accept  what  is  being  claimed. 
Whether  they  will,  I  don’t  know,  i 

Q  Then  following  that,  if  it  had  been  sold  and  if  that 
profit  had  been  taxed  and  “X”  dollars  left,  then  the 
corporation  would  have  to  be  liquidated,  wouldn’t  it? 
A  That  is  right  ;  .  ■ 

Q  And  the  stockholder  would  have  to  pay  a  capital 


gain  tax  in  that  amount  represented  by  the  difference 
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between  what  his  stock  cost  him  and  what  he  gets  out  in 
liquidation?  A  That  is  right. 

Q  In  other  words,  if  it  liquidated  at  $16  a  share,  that 
is,  assuming  that  figure,  and  if  the  stockholder  had  paid 
a  dollar  a  share  for  his  stock,  he  would  then  owe  the 
Government  25  per  cent  of  $15;  isn’t  that  right?  A  That 
is  right. 

MR.  ROTH:  Will  you  pardon  me  just  a  moment,  Your 
Honor? 

That  is  all,  Your  Honor.  I  have  no  questions. 

(Thereupon  the  witness  was  excused  and  retired 
597  from  the  witness  stand.) 

•  •  •  • 

J.  CUfford  Folger, 

was  called  as  a  witness  by  and  on  behalf  of  the  defendants 
and,  being  first  duly  sworn,  was  examined  and  testified  as 
follows: 

Direct  Exaanination 
BY  MR  JONES: 

Q  Your  name  is  J.  Clifford  Folger?  A  That  is  right. 

Q  Mr.  Folger,  what  is  your  business?  A  I  am  in  the 
investment  banking  business. 

Q  What  firms  are  you  connected  with?  A  Folger, 
Nolan  &  Company. 

Q  There  are  two  companies,  Folger,  Nolan,  Incorpo¬ 
rated  and  Folger,  Nolan,  a  partnership;  is  that  right? 
A  The  corporation  was  organized  in  193L  We  became 
members  of  the  New  York  Stock  Exchange  in  1944,  and 
that  membership  required  a  partnership.  So  that  we 
organized  a  partnership  in  1944  for  the  Stock  Exchange 
business. 

Q  In  other  words,  a  corporation  cannot  be  a  member 
of  the  New  York  Stock  Exchange?  A  That  is  right 
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Q  How  long  have  yon  resided  in  Washington, 

598  Mr.  Folger?  A  Since  1929. 

Q  And  yon  were  originally  from  the  West,  were 
yon  not?  A  Originally  from  Washington  State. 

Q  Can  yon  give  ns  briefly,  for  the  record,  some  of  the 
associations  or  organizations  that  yon  have  been  connected 
with  or  are  connected  with,  during  your  residence  here 
in  Washington?  A  Well,  I  am  a  director  of  the  Chesa¬ 
peake  &  Potomac  Telephone  Company.  I  am  a  director 
of  the  Burlington  Mills. 

I  am  a  director  of  the  New  York  Stock  Exchange.  I 
am  president  of  the  Piedmont  Mortgage  Company.  I  am 
president  of  the  Cumberland  Trust  Company  in  Knoxville, 
Tennessee,  and  one  or  two  others. 

Q  Have  yon  had  any  connection  with  civic  organiza¬ 
tions,  such  as  the  Bed  Cross,  the  Community  Chest,  and 
things  of  that  kind?  A  Iwas  chairman  of  the  Community 
Chest  in  1941.  I  am  now  chairman  of  the  District  Chapter 
of  the  American  Bed  Cross. 

Q  Mr.  Folger,  will  yon  tell  ns  what  was  your  first 
connection  with  the  Mayflower  and  the  circumstances  that 
yon  became  connected  with  that  organization?  A  Iwas 
invited  with  Thomas  Littlepage — 

Q  Mr.  Thomas  Littlepage  was  a  member  of  this 

599  bar,  a  lawyer,  now  dead?  A  Mr.  Thomas  Little¬ 
page,  Sr.,  yes,  and  Mr.  Walker,  on  a  committee  to 

represent  certain  bondholders  interested,  first  mortgage 
bondholders,  interested  in  the  Mayflower  Hotel,  and  I 
served  as  chairman  of  that  committee,  and  later  was  one 
of  the  three  reorganization  managers. 

Q  That  started  back  when,  in  what  year?  A  Well,  I 
think  the  reorganization  was  in  1984  or  1935. 

Q  Then  yon  first  went  on  the  board  when?  A  When 
the  corporation  came  out  of  receivership  in  1935. 

Q  And  yon  have  been  a  director  of  the  corporation 
ever  since  that  time?  A  Yes,  sir. 


Q  When  did  yon  first  meet  Mr.  Stewart  or  Mr.  Baxter, 
who  have  been  identified  here  as  being,  I  think,  president 
and  vice  president  of  the  Bonner  Corporation?  A  Well, 
I  met  Mr.  Baxter  in  1938  at  the  first  meeting  he  attended 
as  a  director  of  the  Mayflower  Hotel  Corporation. 

I  met  Mr.  Stewart,  I  think,  for  the  first  time  at  the 
first  meeting  he  attended  after  his  election  in  194L 
Q  1941?  A  Yes.  I  may  have  met  him  once  or  twice 
bnt  very  casnally  prior  to  that  time. 

Q  Now,  after  the  Mayflower  came  ont  of  this 

600  receivership,  was  there  a  provision  in  the  reorgani¬ 
zation  providing  for  certain  sinking  funds?  A 

That  is  right 

Q  Bo  yon  remember  what  those  provisions  were?  A 
25  per  cent  of  earnings  were  to  go  into  a  fund  to  go  to 
the  retirement  of  the  first  mortgage  bonds. 

Q  In  order  that  we  may  have  this  in  the  record,  the 
first  board  of  directors  of  the  Mayflower  consisted  of  Mr. 
William  L.  Beale,  Mr.  Folger,  yourself,  Mr.  Joseph  Lowe, 
who  was  an  attorney  here  in  Washington,  now  dead,  I 
think.  A  That  is  right 

Q  And  Mr.  Edward  Sayre,  Mrs.  Mabel  Walker  Wille- 
brandt,  and  Mr.  Stanton  C.  Peelle?  That  was  the  original 
board?  A  Yes. 

•  •  •  • 

601  Q  What  did  the  Mayflower  do,  Mr.  Folger,  in 
connection  with  meeting  the  requirements  of  the 

sinking  fund?  A  When  the  funds  had  accumulated,  and 
the  problem  of  retiring  bonds  presented  itself,  there  was 
considerable  discussion  in  the  board  as  to  how  those  bonds 
should  be  acquired. 

Counsel  suggested  that  bondholders  be  asked  to  make 
a  tender,  and  after  some  thought  about  the  subject,  a 
letter  was  sent  out  from  the  management  to  the  bond¬ 
holders,  which  I  think  at  that  time  numbered  probably 
3,000,  asking  for  tenders  of  bonds  for  the  sinking  fond. 

A  rather  limited  number  of  replies — 


Q  It  asked  the  bondholders  to  fix  a  price  at  which 
they  would  sell,  didn’t  it?  A  Yes. 

A  limited  number  of  replies  came  back,  and  there  was 
great  disparagement  in  the  price. 

The  market  at  that  time  on  the  bonds  was  in  the  low 
80 ’s,  as  I  recall,  and  we  had  some  offers  from  unsophisti¬ 
cated  holders,  two  or  three  school  teachers,  who 

602  offered  to  sell  at  60,  which  was  20  points  below  the 
market 

We  had  offers  from  brokers  and  certain  other  people 
offering  to  sell  their  bonds  at  130,  or  I  believe  higher. 

Q  What  did  you  do  about  that?  A  Well,  it  was  ap¬ 
parent  that  there  would  be  difficulty  in  getting  tenders. 
Obviously,  it  would  be  unfair  to  take  the  bonds  from  the 
school  teachers  at  60,  although  they  made,  I  presume,  a 
legal  tender,  and  pay  certain  others  30,  40,  and  50  points 
over  the  market  for  the  bonds,  at  130. 

There  were  two  blocks  of  bonds  that  were  close  to  the 
market,  at  81  and  82,  and  the  board  agreed  those  offers 
would  be  accepted,  and  they  were  accepted.  But  before 
we  could  get  delivery,  the  market  changed,  or  the  sellers 
were  dissatisfied,  and  they  declined  to  make  delivery  at 
the  price  agreed  upon. 

Counsel  then  considered  entering  suit,  but  after  much 
discussion  and  consideration,  it  seemed  the  whole  scheme 
was  impractical,  and  it  was  going  to  be — 

Q  Then  what  happened?  What  scheme  was  adopted. 
A  Mr.  Sayre,  a  banker,  said,  “You  are  not  going  to  get 
the  bonds  this  way.  You  should  appoint  some  sinking 
fund  agent,  close  to  you  and  the  market,  who  is  responsible, 
who  can  do  a  good  job,  and  work  through  him.** 

As  a  result  of  that,  a  motion  was  made  empowering  Mr. 
Beale,  president  of  the  corporation,  to  work  out  a  plan 
with  a  broker.  Whether  they  mentioned  Folger, 

603  Nolan,  I  don’t  know.  It  may  have  been  mentioned 
in  the  minutes,  but  I  believe  it  was  understood  that 
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Folger,  Nolan  would  act  for  the  sinking  fund,  acquiring 
the  bonds  in  the  open  market  and  not  from  the  dealers. 

BY  THE  COUBT: 

Q  That  was  the  corporation!  A  This  partnership 
didn’t  come  in  being  until  1944. 

BY  MR.  JONES: 

Q  In  order  to  get  this  record  straight,  I  would  like  to 
offer  in  evidence  an  excerpt  from  the  minutes  of  the  board 
of  directors’  meeting  of  the  Mayflower  of  March  6,  1936. 

I  have  handed  a  copy  to  my  friends  on  the  other  side. 
This  will  be  No.  1L 


j Deft  Ex.  No.  11 

MAYFLOWER  HOTEL  CORPORATION 

Excerpt  from  Minutes  of  Board  of  Directors  Meeting 

on  March  6,  1936 


The  Board  discussed  in  detail  the  matter  of  purchase 
of  the  first  mortgage  bonds,  with  voting  trust  certificates 
attached,  under  the  Sinking  Fund  provisions  of  the  mort¬ 
gage.  Mr.  Maurice  A.  Martin  submitted  a  list  of  bonds 
which  had  been  offered  for  sale  pursuant  to  letter  of  the 
corporation  to  its  bondholders  dated  February  24,  1936. 
The  following  motion  was  then  offered  by  Mr.  Low,  sec¬ 
onded  by  Mr;  Peelle  and  passed  without  dissent: 

Resolved,  that  the  President  be  authorized  and  empow¬ 
ered  in  his  discretion  to  purchase  bonds  to  fill  the  Sinking 
Fund  requirements,  said  purchases  to  indude  in  his  dis¬ 
cretion  bonds  heretofore  offered  to  the  corporation  in 
whole  or  in  part;  and  the  President  is  authorized  in  his 
discretion  to  employ  an  agent  or  agents  to  purchase  bonds 
for  the  Sinking  Fund  and  to  compensate  such  agent  for 
such  services. 
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604  This  is  Exhibit  12. 


Def’t  Ex.  No.  12 

MAYFLOWER  HOTEL  CORPORATION 


Excerpt  from  Minutes  of  Board  of  Directors  Meeting 

on  March  19, 1936 


The  President  announced  that  pursuant  to  the  authority 
given  him  by  the  resolution  of  March  6,  1936,  relating  to 
the  purchase  of  bonds,  and  in  accordance  with  the  under¬ 
standing  of  the  members  of  the  Board  at  the  time  said 
resolution  was  passed,  he  had  employed  Mr.  Folger  to 
purchase  bonds  in  addition  to  those  which  had  been  offered 
directly  to  the  corporation  by  the  bondholders. 


DefH  Ex.  No.  13 

MAYFLOWER  HOTEL  CORPORATION 


Mr.  Beale  requested  that  the  Board  again  give  consid¬ 
eration  to  the  matter  of  the  purchase  of  bonds  for  the 
sinking  fund;  he  presented  a  memorandum  which  repre¬ 
sents  the  view  of  the  American  Security  and  Trust  Com¬ 
pany,  the  Operating  Agent,  and  thereupon  the  Secretary 
read  said  memorandum,  which  is  attached  to  these  minutes 
and  made  part  hereof.  Mr.  Lesh  stated  that  pursuant  to 
the  request  of  a  member  of  the  Board  at  the  last  meeting, 
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he  submitted,  in  writing,  an  opinion  dated  December  17, 
1936,  which  he  read,  which  is  also  attached  to  these  minutes 
and  made  a  part  hereof.  Mr.  Folger  expressed  the  opinion 
that  the  sinking  fund  should  be  extended  over  a  long 
period;  that  he  thinks  it  a  prudent  thing  and  good  business 
for  any  corporation  to  retire  its  own  indebtedness;  the 
corporation  is  operating  on  a  thin  bond  market,  the  equity 
has  such  a  slight  book  value,  while  the  funded  debt  is 
tremendous;  that  hotel  business  is  sometimes  good  and 
sometimes  bad;  that  we  should  have  a  sinking  fund  pro¬ 
gram  extending  over  a  long  period  and  the  management 
of  it  in  the  discretion  of  the  Operating  Agent,  and  that 
we  should  anticipate  the  provision  of  the  sinking  fund  by 
purchasing  bonds  in  the  most  advantageous  times;  that 
he  could  not  express  an  opinion  as  to  what  the  market 
would  be,  but  whenever  there  is  a  chance  to  use  cash  in 
the  purchase  of  bonds  that  it  should  be  done  and  in  doing 
so  we  would  be  performing  the  most  useful  function  we 
possibly  can.  Mr.  Low  agreed  only  generally  with  Mr. 
Folger.  Mr.  Peelle  called  attention  to  the  fact  that  we 
did  not  know  what  our  cash  position  would  be  until  this 
Fall  at  the  termination  of  the  reorganization  case,  as  we 
might  have  been  called  upon  to  pay  out  a  considerable 
amount  of  money  in  case  the  fees  were  in  excess  of  what 
was  left  of  the  $500,000.  reserve  set  aside  by  the  Court, 
so  that  until  this  case  was  settled  this  Fall  we  did  not 
know  how  far  we  could  go  in  the  purchase  of  bonds.  Mr. 
Beale  stated  that  the  Operating  Agent  had  given  consid¬ 
eration  to  this  fact  and  in  view  of  all  the  circumstances 
felt  that  the  corporation  could  not  do  anything  until  the 
final  outcome  of  the  bankruptcy  case  this  Fall  Mr.  Peelle 
stated  that  he  was  in  accord  with  Mr.  Folger  *s  plan  of 
extending  the  purchase  of  bonds  throughout  the  year  and 
that  the  Board  should  at  a  later  date  formulate  a  policy 
for  the  purchase  of  bonds  during  the  course  of  the  year. 
Mr.  Peelle  offered  the  following  resolution,  which  was 
seconded  by  Mr.  Low  and  passed  without  dissent: 
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RESOLVED,  that  the  President  be  authorized  in  his 
discretion,  at  such  time  or  times  and  in  such  amount  or 
amounts  as  he  may  deem  advisable,  to  purchase  bonds  of 
the  Corporation  to  meet  the  sinking  fund  requirements  at 
not  to  exceed  the  price  of  $100.,  plus  accrued  interest,  for 
each  unit  purchased,  including  the  Voting  Trust  certifi¬ 
cates,  and  to  employ  such  agent  or  agents  as  he  may  deem 
advisable  and  compensate  them  properly  for  their  services 
in  such  purchases,  and  that  in  determining  the  price  to 
be  allocated  to  any  bonds  thus  purchased  as  distinguished 
from  the  price  to  be  allocated  to  the  attached  Voting  Trust 
certificates  the  par  value  of  such  Voting  Trust  certificates 
be  attributed  thereto.  3  V  1 


607  Q  Now,  Mr.  Polger,  you  have  just  heard  refer¬ 
ence  to  the  voting  trust  certificates.  Will  you  de¬ 
scribe  for  us  the  manner,  just  how  these  bonds  were  set 
up  and  what  the  voting  trust  certificates  were?  A  In 
the  reorganization,  the  second  mortgage  was  substantially 
wiped  out  The  first  mortgage  of  seven  million  five  was 
reduced  to  approximately  four  million  five.  So  for  each 
thousand  dollar  mortgage  bond,  there  was  given  the  bond¬ 
holder  $600  in  bonds.  To  evidence  the  interest  or  potential 
or  possible  value  above  mortgage,  the  stock  was  attached, 
the  voting  stock  or  trustee  voting  stock,  was  attached  to 
each  bond  in  the  amount  of  60  shares  of  stock  for  each 
$600  bond,  so  on  each  new  bond  a  hundred  shares  for 

each  thousand  dollars. 

608  Q  And  this  plan  of  reorganization  was  worked 
out  and  ratified  and  approved  by  the  District  Court 

here?  A  That  is  correct 

Q  Will  you  explain  to  us  just  what  an  agent  for  a 
sinking  fund  does,  what  he  is  required  to  do,  and  what 
skill  or  knowledge  he  must  have  to  do  the  job  properlyt 
A  It  was  apparent  to  the  board  at  that  time  the  difficulty 


in  acquiring  this  type  of  security,  the  difficulty  in  getting 
delivery  from  scattered  bondholders,  among  what  are 
known  as  unsophisticated  buyers.  They  were  in  small 
amounts  with  school  teachers,  firemen,  and  people  not 
accustomed  to  making  investments  in  large  amounts. 

So  that  there  was  a  great  deal  of  skill  which  would  be 
required  in  assembling  these  bonds  and  getting  delivery 
on  them,  and  there  was  a  question  of  distributing  the 
purchase  over  a  long  period  of  time,  so  there  would  be  an 
even  supply  at  a  fairly  even  figure.  Obviously,  if  the 
sinking  fund  bid  against  itself,  it  could  run  the  market 
up  and  cause  the  corporation  to  pay  more  than  a  fair 
market  value  for  the  bonds,  or  if  they  abstained  at  favor- 
i  able  opportunities,  they  would  miss  the  market 

So  it  required  a  specialist  with  the  skill,  not  only  in 
the  open  market,  but  which  this  particular  market  required, 
to  buy  up  these  securities. 

The  sinking  fund  agent  had  to  act  with  great 
609  discretion  and  confidence  because  if  it  were  known 
generally  the  sinking  fund  was  operating,  specu¬ 
lators  would  get  the  bonds  and  hold  them  for  a  higher 
price. 

If  he  were  not  discrete,  people  could  operate  against 
the  sinking  fund  purchases  because  the  information  would 
get  out,  and  there  was  a  long-term  program  required  of 
careful,  thoughtful  acquisition. 

Q  Now,  when  you  first  started  to  purchase  these  bonds, 
that  was  about  1937 ?  A  I  believe  some  were  purchased 
in  1936. 

Q  Some  were  purchased  in  1936?  A  Yes. 

Q  At  that  time  what  was  the  range  of  the  bonds?  A 
As  I  recall  it,  when  we  asked  for  bonds  the  market  was 
80, 81,  or  82. 

Q  And  how  long  did  this  operation  continue,  Mr.  Folger, 
where  your  firm  operated  as  an  agent  for  the  sinking 
fund?  A  Approximately  eight  years. 

Q  Eight  years?  A  Yes,  sir. 
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Q  Tell  us  in  more  detail  how  these  transactions  would 
be  handled,  and  who  would  fix  the  price  that  the  hotel 
would  pay,  and  how  that  was  done.  A  The  Ameri- 

610  can  Security  and  Trust  Company  was  the  operating 
agent  in  the  early  years  of  the  sinking  fund,  and 

they  had  the  power  and  worked  through  Mr.  Beale,  who 
is  head  of  the  real  estate  department,  and  acted  as  presi¬ 
dent  of  the  hotel,  and  he  would  consider  the  amount  of 
money  on  hand  and  the  probable  need  for  cash  of  the 
corporation. 

I  would  keep  in  dose  touch  with  him,  and  I  would  report 
1  to  him  all  bonds  on  the  market  and  state  the  price.  He 
then  would  authorize  the  purchase  of  the  bonds  we  could 
\  locate  in  the  market  anywhere,  and  when  they  wanted 
them  and  how  many. 

We  would  talk  back  and  forth  over  the  phone,  or  I  would 
see  him,  and  we  would  get  a  written  confirmation  of  his 
purchase  of  the  bonds  for  the  sinking  fond. 

I  Q  By  the  way,  were  these  bonds  traded  on  the  Ex¬ 

change  t  A  They  were  over  the  counter. 

Q  How  were  these  quotations  given  out?  How  did  you 
know  about  those  quotations?  A  Well,  in  the  over-the- 
counter  bond  market,  there  is  a  national  quotation  service 
that  gives  daily  sheets  of  various  houses  over  the  country 
that  might  be  interested  in  buying  or  selling  that  type  of 
security. 

Q  These  bonds  that  you  purchased  for  the  sinking 
fund,  that  continued,  you  say,  for  about  eight  years?  A 
that  is  correct 

611  Q  And  at  that  time  was  there  then  a  termination 
of  buying?  A  Well,  as  the  bonds  reached  par,  it 

was  apparent  that  we  were  not  going  to  be  able  to  get 
bonds  at  &  discount  and  that  is  when  the  question  of 
refunding  that  mortgage  came  in. 

Q  Was  there  a  time  also  that  the  voting  trust  certi¬ 
ficates  were  separated  from  the  bonds,  and  the  stock  and 
the  bonds  were  traded  in  separately?  A  In  '1940  the 

..  ■  ■ :  -pi?'; 


voting  trust  was  terminated,  and  the  bonds  separated  from 
the  stock,  and  we  had  two  separate  securities. 

Q  Would  you  explain  in  more  detail  how  these  were 
broken  up?  A  Each  original  bondholder  who  had  a  thou¬ 
sand  dollar  bond  would  get  100  shares  of  stock  and  a 
thousand  dollar  bond.  So  he  had  two  separate  pieces  of 
paper,  two.  separate  securities. 

•  •  •  • 

612  (The  document  was  marked  as  Defendants’  Ex¬ 
hibit  No.  14.) 

MB.  JONES:  This  is  the  excerpt: 

“Mr.  Beale  stated  that  pursuant  to  authority  granted 
him  at  the  last  meeting  of  the  board,  he  engaged  Mr. 
Folger  to  make  the  purchase  of  bonds  for  the  sinking 
fund  requirement,  and  asked  Mr.  Folger  to  report  as  to 
what  progress  had  been  made.  Mr.  Folger  stated  that 
up  to  the  present  time  $11,000  of  the  bonds,  with  voting 
trust  certificates  attached,  had  been  purchased,  $5,000  at 
87%  and  $6,000  at  86%.” 

Under  date  of  April  21, 1938, 1  want  to  read  the  follow¬ 
ing  excerpt  from  the  minutes. 

(The  document  was  marked  as  Defendants’  Exhibit  No. 
15.) 

MB.  JONES:  (Beading) — 

“The  matter  of  purchasing  bonds  for  the  sinking  fund 
came  up  for  consideration. 

“Mr.  Folger  described  in  some  detail  the  operation  of 
the  sinking  fund  during  the  past  three  years.  It  was 
recalled  by  him  that  when  the  corporation  was  first  formed 
the  board  authorized  the  sending  of  letters  to  all  of  the 
some  3^00  bondholders,  asking  for  offerings 

613  of  bonds.  A  very  limited  amount  of  offerings  was 
secured  by  this  method,  and  there  was  a  range  in 

price  from  about  62  to  150.  It  was  pointed  out  that  to 
pay  less  than  the  market  was  unfair  to  the  bondholders, 
and  to  pay  more  than  the  market  was  unfair  to  the  cor¬ 
poration.  Of  the  few  bond  offerings  at  satisfactory  prices, 
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secured  by  this  method  of  solicitation,  one  block  of  nine 
bonds  offered  brought  on  a  legal  entanglement  which  was 
solved  only  by  the  return  of  the  bonds  and  the  cancellation 
of  the  trade.  When  the  first  effort  proved  unsatisfactory, 
Mr.  Folger  was  then  approached  by  the  president  of  the 
corporation  and  offered  to  purchase  bonds  for  the  corpo¬ 
ration  in  the  open  market  on  a  strictly  commission  basis 
at  a  charge  of  %  of  a  point  per  bond.  It  was  pointed  out 
that  since  the  ownership  of  the  bonds  was  scattered  over 
many  states  and  reposed  in  the  hands  of  about  3,500 
owners,  the  average  holding  was  scarcely  more  than  $1,000 
per  person.  The  work  of  purchasing  the  bonds  requires 
a  knowledge  of  the  distribution  and  markets  for  the  same, 
and  careful  dealings  so  that  the  corporation  pays  no  more 
than  a  fair  market  price.  Since  the  bond  is  unlisted,  it 
is  traded  over  the  counter  in  a  number  of  markets  and 
cities.  In  arriving  at  the  brokerage  of  %  of  a  point 
614  per  bond,  consideration  was  taken  of  the  fact  that 
the  average  purchase  was  in  odd  lots  of  two  or 
three  bonds  and  involved  considerable  expense  for  long 
distance  calls  and  other  charges  incident  to  odd  lot  and 
small  transactions,  as  well  as  difficulty  in  securing  delivery, 
responsibility  of  guaranteed  signatures,  etc.  Purchases 
were  made  in  amounts  as  small  as  $200.  Every  effort  was 
taken  by  him  to  protect  the  confidential  nature  of  the 
operations,  and  to  insure  a  fair  price  to  the  corporation. 
The  operations  in  the  sinking  fund  were  spread  over 
several  months  of  the  year  in  order  to  prevent  undue 
market  changes  through  forced  buying  in  any  one  particu¬ 
lar  limited  period. 

“Following  Mr.  Folger Js  discussion,  Mr.  Baxter,  ex¬ 
pressed  the  opinion  that  the  manner  of  purchasing  the 
bonds  was  sound,  and  compensation  fair,  in  view  of  the 
existing  conditions.  He  stated  that  in  operations  in  un¬ 
listed  bonds  with  which  he  was  familiar,  charges  varied 
from  %  of  a  point  to  several  points,  depending  upon  the 
amount  of  work  involved. 
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“The  treasurer  submitted  his  report  for  the  period  from 
March  17,  1938,  to  April  21, 1938,  which  was  received  and 
ordered  filed.” 

•  •  .  •  • 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 
Deft  Ex .  No.  16 

MAYFLOWER  HOTEL  CORPORATION 

Excerpt  from  Minnies  of  Boo/rd,  of  Directors  Meeting 
on  September  15, 1938 

•  •  • 

The  President  then  asked  Mr.  Folger  to  report  as  to 
the  purchase  of  bonds  of  the  Mayflower  Hotel  Corporation 
and  Mr.  Folger  submitted  the  following  report: 

Par  Value  of  Bonds  Purchased  for  Sinking 


Fund - $62,220.00 

Cost  per  Bond  with  Voting  Trust  Certificates 

attached _  79.185 

Cost  per  Bond  less  Allowance  of  $1.00  per 

Share  for  Voting  Trust  Certificates _  69.185 

Total  Cost  of  Bonds  with  Voting  Trust  Cer¬ 
tificates  attached _  49,269.50 

Total  Cost  of  Bonds  less  Allowance  for 

Voting  Trust  Certificates _  43,047.50 

Saving  on  Purchase  of  Bonds _  19,172.50 


The  President  brought  up  for  consideration  the  pur¬ 
chase  of  additional  bonds  of  the  Corporation,  over 
and  above  the  Sinking  Fund  requirements.  He  stated 
that  at  the  present  time  the  cash  on  hand  amounted  to 
approximately  $360,000.;  that  about  $35,000.  taxes  would 
be  payable  this  month  in  addition  to  the  current  bills;  that 
it  may  be  necessary  to  expend  a  sum  of  about  $12,000.  to 
$15,000.  for  new  furniture  in  the  lobby  and  that  while  the 
management  had  been  considering  this  item,  it  had  not 
come  to  a  conclusion  that  the  furniture  should  be  purchased 
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at  this  time;  that  the  only  other  item  entailing  any  large 
expenditure  would  be  that  of  additional  air-conditioning, 
and  it  had  not  yet  been  determined  whether  this  could  be 
done  without  installing  additional  compressors;  while  the 
business  for  July  and  August  had  not  been  good,  from 
October  on  it  should  materially  improve;  that  barring  the 
unexpected,  there  should  be  cash  on  hand  around  the  first 
of  the  year  of  about  $400,000.  He  expressed  the  view  that 
it  would  be  a  wise  policy  over  a  long  period  of  time  to 
begin  to  purchase  bonds  over  and  above  Sinking  Fund  re¬ 
quirements;  that  they  could  be  purchased  now  at  advan¬ 
tageous  prices,  about  25%  under  par,  and  purchases  made 
now  would  effect  a  substantial  profit  as  well  as  a  savings 
in  interest  Mr.  Beale  asked  the  members  of  the  Board 
present  to  express  their  views.  Mr.  Baxter  stated  that 
in  the  present  disturbed  market  conditions,  the  bonds 
could  be  purchased  at  a  substantial  discount  which  would 
show  not  only  a  profit  in  that  respect  but  also  a  savings 
in  interest;  that  such  purchases  would  be  advantageous 
to  bondholders  as  we  would  be  supporting  the  market  and 
it  would  make  the  security  of  the  bonds  remaining  out¬ 
standing  better  by  reducing  the  amount  of  the  mortgage; 
and  that  he  has  confidence  that  the  purchases  would  be  made 
by  Mr.  Beale  in  a  conservative  manner  and  that  at  the 
monthly  meetings  of  the  Board,  Mr.  Beale  could  report 
as  to  progress  so  that  the  members  of  the  Board  could 
control  the  purchases  from  month  to  month ;  that  he  deemed 
it  a  wise  and  advantageous  move.  Mr.  Folger  stated  that 
his  views  in  respect  to  this  matter  are  already  well  known 
to  the  Board,  as  he  has  on  other  occasions  urged  the 
reduction  of  the  debt;  that  in  his  opinion  the  notable 
accomplishments  of  the  present  management  had  been 
that  they  had  paid  interest  promptly  and  reduced  the 
debt,  and  that  at  the  maturity  of  the  bonds  the  most 
important  faetor  would  be  the  amount  by  which  the  debt 
had  been  reduced  Mr.  Lowe  stated  that  while  he  felt  at 
a  disadvantage  in  discussing  such  a  problem  with  bond 


I 


532 

\ 

experts,  he  was  of  the  view  that  a  substantial  amount  of 
cash  should  be  kept  on  hand,  and  that  he  did  not  deem  it 
quite  proper  to  delegate  complete  discretion  to  the  Presi¬ 
dent  in  the  purchase  of  the  bonds  which  might  jeopardize 
a  strong  cash  position;  that  he  considered  that  the  physical 
improvements  that  had  been  made  to  the  property  were 
of  importance  to  the  Corporation  equal  to  that  of  the 
reduction  in  the  amount  of  the  indebtedness,  but  that,  also, 
on  the  whole  he  was  of  the  view  that  it  would  be  better 
to  buy  bonds  rather  than  make  improvements  which  were 
on  the  border-line.  He  requested  the  President  to  have 
the  Auditor  make  a  chart  showing  the  cash  balances  each 
month  from  the  beginning  of  the  present  management,  as 
a  means  of  determining  the  cash  needed  at  any  time  which 
would  be  safe  for  the  company  to  act  on;  that  while  it 
may  be  true  that  for  the  current  month  it  would  be  well 
to  purchase  some  amount  of  bonds,  he  felt  that  any  action 
of  the  Board  looking  toward  long  range  purchase  of  the 
bonds  should  be  acted  on  at  a  meeting  at  which  all  members 
of  the  Board  were  present.  The  President  stated  that  he 
had  asked  Mr.  Lesh  to  prepare  a  draft  of  a  resolution 
to  cover  what  he  was  recommending.  The  resolution  was 
presented  and  considered,  changes  were  suggested  and 
made  by  members  of  the  Board,  and  as  so  changed,  the 
resolution  was  offered  by  Mr.  Polger,  seconded  by  Mr. 
Baxter  and  passed  without  dissent,  as  follows: 

Wltf  fcTCBAS  the  Board  has  heretofore  authorized  the 
President  to  purchase  bonds  with  voting  trust  certificates 
attached  in  a  total  amount  approximating  the  probable 
requirements  of  the  sinking  fund,  and  bonds  are  from 
time  to  time  available  at  prices  considerably  below  par 
and  the  Board  is  of  the  opinion  that  any  funds  available  for 
the  purpose  should  be  used  in  reducing  the  mortgage  as 
rapidly  as  is  practicable,  and  the  financial  condition  of  the 
Company  justifies  the  purchase  of  bonds  with  voting  trust 
certificates  attached  in  addition  to  those  required  to  meet 
the  sinking  fund  requirements; 


BE  IT  BESOLVED  that  the  President  be  authorized 
in  his  discretion  until  the  further  action  of  the  Board  at 
such  time  or  times  and  in  such  amount  or  amounts  as  he 
may  deem  advisable  to  purchase  bonds  with  voting  trust 
certificates  attached  at  prices  not  to  exceed  $100.  plus 
accrued  interest  for  each  unit  purchased,  and  to  employ 
such  agent  or  agents  as  he  may  deem  advisable  and  com¬ 
pensate  them  properly  for  their  services  in  such  purchases ; 
provided  that  purchases  shall  not  be  made  under  the  au¬ 
thority  of  this  resolution  which  will  entail  the  expenditure 
of  more  than  $50,000.  in  any  one  interval  between  two 
Board  meetings;  and  provided  further  that  the  President 
shall  report  at  each  meeting  of  the  Board  the  purchases 
he  shall  have  made;  and  the  bonds  so  purchased  shall  be 
held  along  with  those  purchased  for  the  sinking  fund  un¬ 
cancelled  and  subject  to  the  further  direction  of  the  Board. 

In  voting  in  the  affirmative,  Mr.  Lowe  asked  that  his 
statement  be  recorded  that  he  was  voting  in  favor  of  the 
resolution  because  he  thought  some  action  should  be  taken 
at  this  meeting  of  the  Board,  authorizing  purchase  of  bonds 
in  view  of  the  unsettled  market  conditions  and  the  fact 
that  the  -bonds  were  being  offered  at  attractive  prices,  but 
that  the  matter  should  again  be  considered  at  a  meeting 
of  the  Board  when  all  members  were  present 


619  BY  THE  COURT: 

Q  Did  the  purchase  of  the  bonds  by  the  May¬ 
flower  Corporation  amount  to  a  cancellation  of  the  bonds? 
A  That  is  right,  sir. 

Q  That  is,  the  remaining  bonds  would  naturally  in¬ 
crease  in  value?  A  It  would  be  safer  and  enhance  the 
value  of  the  equity  of  the  stock.  As  the  bonds  go  down, 
the  stock  goes  up  in  value,  in  book  value. 


Q  As  the  bonds  were  cancelled,  the  mortgage,  of  course, 
would  be  reduced,  as  I  understand  it?  A  That  is  right, 
sir. 

Q  Wouldn’t  that  enhance  the  value  of  the  bonds  and 
make  them  closer  to  par?  A  That  is  right,  sir. 

•  •  •  ■  • 

ME.  JONES:  That  is  right,  sir.  In  addition,  you  have 
noted  these  voting  trust  certificates  which  represented 
shares  of  stock  were  cancelled  at  the  same  time. 

THE  COURT:  Yes. 

619-A  MR  JONES:  And  you  reduced  the  outstand¬ 
ing  stock  at  the  same  time. 

THE  COURT:  Yes. 

•  •  •  • 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 
Deft  Ex.  No.  17 

MAYFLOWER  HOTEL  CORPORATION 

Excerpt  from  Minutes  of  Board  of  Directors  Meeting 

on  May  16 , 1940 

•  •  • 

At  this  point,  the  question  of  purchasing  bonds  for  the 
Sinking  Fund  was  further  discussed.  It  was  agreed  that 
all  purchases  of  bonds  should  be  upon  specific  written  order 
of  the  President  of  the  Corporation.  Copies  of  these  orders 
are  to  be  retained  by  the  President  and  sent  to  the  Auditor. 
Brokers  acting  as  agent  for  the  Corporation  will  receive 
the  original  orders  from  the  President  of  the  Corporation. 
They,  in  turn,  will  send  confirmations  of  purchase  to  the 
Trust  Department  of  the  American  Security  &  Trust  Com¬ 
pany  and  to  the  Auditor  of  the  Hotel. 

Deliveries  of  the  bonds  will  be  made  to  the  Trust  De¬ 
partment  of  the  American  Security  &  Trust  Company 
against  payment  by  Mayflower  Hotel  Corporation  check 
to  the  order  of  the  broker. 
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•  •  •  • 

622  Q  Now,  Mr.  Foiger,  over  this  eight-year  period — 
this  is  subject  to  auditor's  check,  but  in  round  fig¬ 
ures — how  many  bonds  with  voting  trust  certificates  at¬ 
tached  did  you  acquire  as  agent  of  the  Mayflower? 

623  When  I  say  “you"  I  mean  Foiger,  Nolan  Company. 
A  Very  dose  to  $2,000,000;  I  think  $1,900, 000-some- 

odd  in  par  value. 

Q  And  what  did  the  hotel  pay  for  those  bonds,  in 
round  figures?  A  About  $160,000  below  par. 

Q  In  other  words,  it  was  a  saving  or  a  discount  of 
around  $160,000?  A  That  is  right. 

Q  And,  in  addition  to  that,  when  those  bonds  were 
cancelled,  the  5  per  cent  interest  was  cut  off?  A  That 
is  right 

MB.  BEACH:  May  I  inquire,  when  they  purchased 
those  $2,000,000  in  bonds,  did  they  purchase  also  the 
voting  stock? 

MR  JONES:  Voting  trust  certificates.  The  record 
shows,  according  to  my  calculation — and  I  get  this  by 
adding  the  original  stock  issue  plus  the  amount  of  stock 
now  outstanding — 

THE  WITNESS:  Mr.  Jones,  may  I  interrupt?  I  be¬ 
lieve  that  the  total  number  of  bonds  with  stock  attached, 
before  the  separation  of  the  stock,  was  in  the  neighborhood 
of  five  or  six  hundred  thousand,  so  that  there  were  not 
retired  200,000  shares  of  stock,  but  only  about  50,000  or 
51,000  shares. 

BY  MR  JONES: 

Q  But  after  they  were  separated — after  the 

624  stock  in  1940  became  separated  from  the  bonds — the 
sinking  fund  continued  to  operate  as  to  the  bonds? 

A  That  is  right,  sir. 

MR  JONES:  During  that  earlier  period,  Mr.  Beach, 
for  the  record,  I  think  you  will  find,  if  my  mathematics  is 
correct,  that  there  were  55,358  shares  of  stock  retired  which 
were  bought  attached  to  the  bonds.  That  is, the  difference 
between  the  outstanding  stock — 


Q  Now,  what  were  your  relations  with  the  Donner 
interests  with  respect  to  the  acquisition  of  bonds  or  stocks? 
A  At  the  termination  of  the  voting  trusts,  the  stock  was 
treated  separately  from  the  bonds,  and  I  continued 
625  to  represent  the  sinking  fund  and  buy  bonds  for 
the  sinking  fund;  and  for  a  time  I  had  orders  from 
the  Donner  trusts  to  acquire  stock,  and  did  acquire  sizable 
quantities  of  stock  over  a  period  of  maybe  three  years. 

Q  And  in  doing  that  you  were  acting  as  a  broker? 
A  I  bought  stock  in  the  open  market  at  an  agreed-upon 
commission.  I  think  it  was  the  Washington  Stock  Ex¬ 
change  commission  per  share — so  many  cents  a  share. 

Q  And  during  that  period  of  time,  I  take  it  that,  as 
you  were  a  broker,  you  bought  Mayflower  stock  for  any¬ 
body  that  put  in  an  order?  A  That  is  right,  sir. 

Q  Or  if  anybody  put  in  an  order  to  you  to  sell  May¬ 
flower  stock,  if  they  owned  it,  you  sold  it?  A  That  is 
right 

Q  That  is  your  business,  is  it  not?  A  That  is  right. 

Q  When  I  say  “you,”  Mr.  Folger,  I  do  not  mean  you 
individually;  I  am  referring  to  Folger,  Nolan  Company. 
A  That  is  right 


Q  Now,  in  1944,  I  believe,  Mr.  Folger,  the  Mayflower 
was  refinanced  through  the  Penn  Mutual,  was  it  not? 
A  That  is  right 

Q  Tell  us,  briefly,  the  history  of  that,  will  you?  A 
Well,  for  a  period  of  about  18  months  prior  to 
626  1944  it  became  apparent  that  the  corporation  would 

be  unable  to  acquire  bonds  at  a  discount  The  mar¬ 
ket  had  strengthened  and,  with  the  reduction  in  the  number 
of  bonds  outstanding,  as  the  Court  pointed  out,  the  bonds 
became  more  valuable  and  stronger  and  better  secured. 

For  a  long  ^period  hotel  financing  had  had  a  very  bad 
reputation  in  the  market  Approximately  97  per  cent  of 
the  hotels,  I  think,  in  the  United  States,  were  in  receiver¬ 
ship  in  the  depression;  but,  as  we  emerged  from  the 
depression  and  as  the  Mayflower  made  strides  and  reduced 
its  debt,  it  became  apparent  that  there  was  a  possibility 
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of  refunding  the  outstanding  5  per  cent  bonds  at  a  lower 
rate  of  interest;  and  after  prolonged  negotiations  in  1944, 
a  new  mortgage  was  put  on  the  property  in  the  amount 
of  approximately  $2,500,000,  for  15-year  maturity,  at  a 
rate  of  3  y2  per  cent. 

Q  In  connection  with  that  refinancing,  did  the  firm  of 
Folger,  Nolan  make  an  offer  to  the  corporation?  A  That 
is  right.  I  had  consulted  counsel,  Mr.  Lesh,  as  to  the 
propriety  of  Folger,  Nolan  Company  making  a  bid;  and 
he  stated  that,  under  the  charter  and  under  the  law,  it 
would  be  appropriate  and  fair  for  Folger,  Nolan  to  have 
a  bond  deal  with  the  Mayflower  Hotel  Corporation,  pro¬ 
vided  there  was  full  disclosure  of  our  interest  in  the 
matter  and  provided  the  deal  was  fair.  We  made  a  bid 
on  the  bond. 

• '  •  •  • 

627  BY  THE  COURT: 

Q  Let  me  ask  a  question  right  there.  With 
reference  to  the  bonds  which  were  outstanding  at  that 
time,  sir,  was  there  a  provision  in  the  bonds  which  enabled 
the  corporation  to  regain  them  at  par  at  any  time?  A  I 
think  that  was  true,  Your  Honor.  They  were  redeemed 
at  par,  and  I  believe  they  could  have  been  redeemed  at 
any  time  at  par. 

Q  That  is  how  they  were  gotten  in  the  refinancing? 

A  That  is  right,  sir. 

•  •  •  •' 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 

Def’t  Ex.  No.  18 

MAYFLOWER  HOTEL  CORPORATION 

Excerpt  from  Minutes  of  Annual  Meeting  of  Stockholders 

March  18, 1942 

•  •  • 

At  this  point,  a  stockholder,  Mr.  John  Lewis  Smith, 
referred  to  the  history  of  the  re-organization  of  the  cor¬ 
poration  through  which  bondholders  have  received  com¬ 
mon  stock.  He  called  attention  to  the  progress  that  had 
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been  made  in  tie  retirement  of  the  bonded  debt  He 
pointed  ont  that,  in  his  opinion,  it  would  be  advisable  to 
refund  the  outstanding  debt  with  a  3%  to  3 y2%  loan.  He 
further  suggested  that  it  would  be  appropriate  to  vote 
dividends  on  the  common  stock  of  the  corporation. 

The  President,  thanking  Mr.  Smith  for  his  expression, 
stated  that  his  views  would  be  brought  to  the  attention 
of  the  Board  and  receive  consideration.  Mr.  Beale  referred 
to  the  importance  of  debt  reduction  and  stated  that  the 
conservative  policy  of  the  Board  in  the  matter  of  dividends 
was  due  to  a  desire  to  avoid  default  and  expensive  re¬ 
organization  such  as  had  occurred  prior  to  1935. 

Thereupon  Mr.  Smith  stated  that  if  there  was  no  other 
business  he  moved  that  the  meeting  be  now  adjourned. 
Mr.  Lesh  seconded  the  motion;  it  was  carried  and  the 
Chairman  declared  the  meeting  adjourned  at  2:55  P.  M. 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 
Def’t  Ex.  No.  19 

MAYFLOWER  HOTEL  CORPORATION 

Excerpt  from  Minutes  of  Beard  of  Directors  Meeting 

on  January  20,  1943 

•  •  • 

There  was  considerable  discussion  of  the  possibility  of 
refinancing  the  loan  represented  by  the  first  mortgage 
bonds  at  a  lesser  rate  of  interest.  The  factors  discussed 
were  the  fact  that  the  corporation  is  currently  unable  to 
buy  its  first  mortgage  bonds  at  figures  less  than  approxi¬ 
mately  par,  that  the  holders  of  bonds  are  also,  generally 
speaking,  stockholders,  and  many  of  them  would  probably 
prefer  to  keep  their  present  investment  in  bonds,  and  that 
the  lesser  interest  rate  of  new  financing  would  result  in 
smaller  deductions  from  taxable  income  and  increase  the 
Corporation’s  taxes,  thus  decreasing  the  net  amount  avail¬ 
able  for  distribution  to  security  holders,  whether  as  interest 
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or  dividends.  The  Directors  were  of  the  view  that  the 
matter  should  be  further  considered,  with  more  figures 
available,  and  upon  motion  of  Mr.  Stewart,  seconded  by 
Colonel  Baxter,  and  unanimously  passed,  the  President 
and  Treasurer  were  authorized  to  investigate  the  possi¬ 
bilities  and  terms  of  refinancing  by  direct  negotiation,  not 
through  brokers,  from  such  sources  as  the  Metropolitan, 
the  New  York  Life,  the  Equitable,  the  Home  and  other 
life  insurance  companies  and,  in  their  discretion,  other 

leading  companies,  and  report  back  to  the  Board. 

•  •  • 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 
Deft  Ex.  No.  20 

MAYFLOWER  HOTEL  CORPORATION 

Excerpt  from  Minutes  of  Annual  Meeting  of  Stockholders 

on  March  17, 1943 

•  •  • 

A  stockholder,  John  Lewis  Smith,  next  recalled  that  at 
the  last  annual  meeting  of  the  Hotel  he  had  brought  up 
the  question  of  long  term  financing  and  inquired  what 
steps  had  been  taken  with  reference  to  refunding  the 
bonded  debt.  He  stated  that  his  suggestion  was  renewed 
with  respect  to  the  desirability  and  possibility  of  getting 
3%  to  3y2%  money  on  long  term  loans.  He  asked  the 
name  of  each  holder  of  $100,000  and  more  of  outstanding 
bonds  of  the  corporation.  He  expressed  the  sentiment  that 
stockholders  were  entitled  to  dividends  and  moved  that 
it  be  the  sense  of  the  stockholders  present  that  a  dividend 
of  20^  per  share  be  declared  on  April  1, 1943.  The  motion 
was  seconded  by  Mr.  Cecil  M.  Roeder. 

Mr.  Lesh  stated  for  the  benefit  of  Mr.  Smith  that  con¬ 
sideration  had  been  given  to  the  latter’s  suggestion  and 
that  attention  had  been  given  to  the  matter  even  before 
that  He  pointed  out  that  in  the  reorganization  in  1935, 
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the  former  bondholders  had  been  obliged  to  take  a  40% 
cut  in  their  bond  holdings  and  to  accept  in  lieu  of  the  cut 
in  bonds,  common  shares  in  the  new  corporation.  He  gave 
as  his  opinion  that  the  old  bondholders  who  now  had  bonds 
as  well  as  stock  who  had  suffered  in  the  depression  and 
had  made  the  reorganization  possible  by  their  consents, 
were  entitled  to  consideration.  With  respect  to  the  old 
bondholders,  he  believed  and  was  assuming  that  a  large 
number  of  them  retained  their  same  interest  in  bonds  and 
shares  of  the  reorganized  company.  Refinancing  would 
strip  them  of  a  5%  investment,  against  their  desires,  at  a 
time  when  the  bonds  are  desirable  and  difficult  to  replace 
by  like  investments.  Under  its  present  policy,  the  corpo¬ 
ration  had  been  reducing  its  debt  by  purchasing  bonds 
from  bondholders  willing  to  sell.  He  pointed  out  that  a 
reduction  of  1%  in  interest  rates  through  refunding  would 
result  in  a  saving  to  the  corporation  of  about  $25,000  an¬ 
nually,  of  which  80%  or  thereabouts  would  be  taxable 
leaving  only  a  net  saving  to  the  stockholders  of  $5,000. 
On  this  basis,  the  Government  would  get  the  advantage 
of  the  refunding  whereas  the  original  bond  and  share 
holders  would  suffer.  It  was  pointed  out  by  Mr.  Lesh 
that  the  55,348  shares  of  stock  which  have  been  acquired 
by  the  corporation  in  connection  with  the  purchase  of 
bonds  prior  to  the  separation  of  the  stock  from  the  bonds, 
reduced  from  445,086  to  389,738  the  number  of  shares 
outstanding  in  the  hands  of  the  public. 

Howard  W.  Phillips  spoke  against  the  motion  to  declare 
dividends  and  stated  it  was  his  belief  that  the  corporation 
would  be  wiser  to  retire  bonds  and  that  he  would  rather 
see  the  debt  reduced  than  to  have  money  paid  out  in 
dividends.  Mr.  Beale,  the  Chairman,  then  put  Mr.  Smith’s 
motion  with  respect  to  an  April  1st  dividend  to  a  vote, 
which  showed  269,127  opposing  and  3,692  favoring.  The 
President  then  declared  the  motion  had  been  lost 

There  being  no  further  business,  upon  motion  by  John 
Lewis  Smith,  duly  seconded  and  carried,  the  Chairman 
declared  the  meeting  adjourned. 
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I  now  offer  an  excerpt  from  the  minutes  of  the 
board  of  directors*  meeting  on  March  21,  1943. 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 

Deft  Ex.  No.  21 

MAYFLOWER  HOTEL  CORPORATION 

Excerpt  from  Minutes  of  Board  of  Directors  Meeting 

on  March  21, 1943 

'  •  •  • 

It  was  agreed  that  the  matter  of  refunding  the  present 
mortgage  of  the  hotel  be  given  careful  consideration  with 
respect  to  the  tax  angle,  the  interest  of.  stock  and  bond¬ 
holders.  To  that  end,  it  was  directed  that  officers  of  the 
company  study  the  list  of  stockholders  with  a  view  to 
learning  how  great  a  percentage  of  the  security  holders 
who  were- affected  by  the  reorganization  had  retained  their 
stock  and  bond  interests  in  original  proportions. 

•  •  • 

•  •  •  • 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 
Def*t  Ex.  No.  22 

MAYFLOWER  HOTEL  CORPORATION 

Excerpt  from  Minutes  of  Board  of  Directors  Meeting 

on  April  21, 1943 

•  ••  '  j&’J. 

Mr.  Stewart  next  brought  up  the  question  of  refunding 
the  outstanding  .first  mortgage,  and  this  subject  was 
discussed  at  length.  A  report  was  submitted  to  indicate 
that  numerically  approximately  75%  of  the  securities 
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holders  had  the  same  proportion  of  stock  and  bonds  as 
was  distributed  to  them  at  the  time  of  reorganization. 
The  quantity  of  stock  represented  by  the  1414  original 
reorganization  securities  holders  represented  about  1,000,- 
000  bonds  and  100,000  shares  of  stock.  Approximately 
2,000,000  of  the  bonds  had  been  acquired  by  the  Sinking 
Fund  and  substantial  blocks  of  stock  by  a  few  large  stock¬ 
holders.  Mr.  Stewart  brought  up  the  question  of  the 
amount  of  saving  through  reduced  interest  charges  and 
referred  to  the  possibility  that  .taxes  might  not  always 
be  as  high  or  take  as  much  of  the  savings  in  interest  as 
at  present  He  urged  that  the  whole  matter  be  kept  under 
active  consideration  by  the  Board  to  the  end  that  the 
finances  of  the  Corporation  be  placed  on  the  soundest 
possible  basis,  both  with  respect  to  maturities  and  over-all 
cost  of  money.  It  was  agreed  that  this  subject  be  actively 

considered  at  subsequent  meetings  of  the  Board. 

•  •  • 

•  •  •  • 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 
Deft  Ex.  No.  23 

MAYFLOWER  HOTEL  CORPORATION 

Excerpt  from  Minmtes  of  Board  of  Directors  Meeting 

on  July  30, 1943 

•  •  • 

The  President  stated  that  a  proposal  to  refinance  the 
present  bond  issue  which  had  been  under  discussion  with 
the  executive  committee  was  to  be  presented  to  the  Board. 
In  view  of  Mr.  Folger ’s  connection  with  the  matter,  Mr. 
Lesh  was  requested  to  act  as  secretary  and  record  the 
proceedings  of  the  meeting. 

Mr.  Folger  stated  that  he  was  prepared,  on  behalf  of 
Folger,  Nolan  &  Co.  and  not  as  an  officer  or  director  of 
Mayflower  Hotel  Corporation,  to  present  to  the  other  mem- 
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bers  of  the  Board  a  proposal  to  refinance  the  existing  bond 
issue  which  had  been  under  discussion  between  him  and 
the  members  of  the  Executive  Committee. 

Leave  being  granted  to  him  so  to  do,  Mr.  Folger  stated 
the  proposition  of  Folger,  Nolan  &  Co.,  as  follows : 

Folger,  Nolan  &  Co.  proposed  to  buy  from  Mayflower 
Hotel  Corporation  at  par  $2,500,000  of  its  promissory 
notes  or  bonds  to  be  made  and  dated  on  or  before  January 
1,  1944,  to  be  secured  by  deed  of  trust  on  the  property 
now  covered  by  the  existing  deed  of  trust,  payable  fifteen 
years  from  date  except  for  curtails  at  the  rate  of  $75,000 
per  year,  with  interest  at  3 y2%  provided  a  rate  of  curtail 
of  $150,000  be  maintained,  otherwise  at  4%,  with  the  privi¬ 
lege  of  larger  curtails,  said  terms  of  repayment  being 
more  fully  stated  as  follows: 

The  corporation  to  have  the  right  of  prepayment  at 
par  up  to  $400,000  in  any  one  year;  on  amounts  exceeding 
$400,000  per  year,  the  redemption  price  would  be  104  the 
first  year  and  %  of  a  point  less  each  succeeding  year;  the 
corporation  to  have  the  option  of  making  only  $75,000 
annual  curtail,  but  in  those  years  the  interest  rate  would 
be  4% ;  prepayments  on  the  amortization  would  be  cumu¬ 
lative,  so  that  if,  for  example,  the  loan  were  reduced  the 
first  year  by  $300,000,  there  need  be  no  compulsory  $75,000 
curtails  for  the  second,  third  and  fourth  years,  and  there 
need  be  no  curtail  in  the  second  year  to  assure  the  3 y2%. 
rate.  If  there  were  no  further  curtails  for  the  third  and 
fourth  years,  the  interest  rate  for  those  years  would  be 
4%,  but  if  the  curtail  for  the  fifth  year  were  $150,00,  (sic) 
the  Zy2%  rate  would  again  obtain;  and  the  surplus  over 
$75,000  for  any  year  when  the  interest  rate  was  4%  and 
over  $150,000  for  any  year  when  the  rate  was  3 y2%  to  be 
added  to  the  curtail  of  a  subsequent  year  is  needed  to 
make  up  $75,000  or  $150,000  to  keep  the  mortgage  in  good 
standing  or  to  entitle  the  corporation  to  the  3%%  rate;, 
interest  to  be  paid  on  curtails  to  date  of  payment  and  on 
the  balance  semi-annually;  the  balance  of  principal  to  be 
paid  in  fifteen  years. 
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Mr.  Folger  further  stated  that  this  proposal  had  been 
made  possible  by  negotiations  carried  on  by  Folger,  Nolan 
&  Co.,  through  investment  connections  in  New  York  looking 
to  the  sale  of  the  notes  at  10L  The  spread  between  100 
and  101,  amounting  to  $25,000,  was  to  be  the  gross  under¬ 
writing  compensation  to  Folger,  Nolan  &  Co. 

Mr.  Folger  stated  that  his  connection  with  Folger,  Nolan 
I  &  Co.  was  that  he  was  one  of  several  principal  stockholders 
1  and  an  officer  and  director.  In  view  of  his  connection  with 
Folger,  Nolan  &  Co.,  he  would  not  participate  in  the 
decision  of  the  question  whether  this  proposition  should 
be  accepted  by  Mayflower  Hotel  Corporation,  but  stated 
that  it  was  more  favorable  to  the  corporation  than  any 
other  proposal  which  had  been  made  or  any  other  hotel 
financing  of  which  he  had  knowledge. 

Mr.  Beale  stated  that  the  proposition  was  necessarily 
dependent  upon  the  settlement  of  title  matters  and  other 
details  to  the  satisfaction  of  the  lending  group,  the  costs 
of  title  papers,  including  a  satisfactory  certificate  of  the 
title  insurance  company,  would  be  expected  to  be  paid  by 
Mayflower  Hotel  Corporation. 

Members  of  the  Board  inquired  as  to  sundry  details. 
It  was  asked  whether  the  lenders  had  in  mind  any  control 
of  the  operations  or  policies  of  the  hotel  and  whether  in 
the  event  major  capital  expenditures  were  considered  by 
the  hotel  more  desirable  than  continued  curtails,  they 
{•  would  be  permitted  in  lieu  of  curtails. 

Mr.  Folger  stated  that  if  such  capital  improvements 
!  were  desirable,  it  was  to  be  expected  that  the  holder  of 
the  notes  would  equally  desire  the  capital  improvements 
to  be  made.  In  the  course  of  this  discussion  it  was  noted 
that  curtails  equal  to  those  made  in  recent  years,  not 
taking  into  account  the  difference  in  interest  rate,  would 
1 '  build  up  a  cumulative  overage  to  take  the  place  of  curtails 
in  slack  years. 

Members  of  the  Board  discussed  the  proposal  and  com¬ 
pared  it  with  other  proposals  to  refinance  which  had  been 
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made  and  suggested.  Mr.  Lesh  advised  as  to  the  legal  i  > 
aspects  of  the  proposal,  in  brief,  as  follows:  That  it  was 
clearly  within  the  power  of  the  Board  of  Directors  to  call 
the  outstanding  bonds  for  payment  at  par,  plus  accrued 
interest,  at  any  time  on  thirty  days’  notice.  That  the 
procedure  in  this  regard  outlined  in  the  existing  deed  of 
trust  was  simple  and  presented  no  legal  difficulties.  The 
only  complication  in  this  regard  of  which  counsel  is  now 
aware  is  the  fact  that  there  remain  some  $12,900  of  old 
first  mortgage  bonds  not  yet  exchanged  for  new  bonds  and 
stock,  as  to  which  a  deposit  with  the  trustee  of  the  amount 
required  to  redeem  the  new  bonds  when  they  shall  be 
issued  would  doubtless  satisfy  the  title  company  of  the  j 
lenders.  There  has  been  no  title  search  since  the  reorgani¬ 
zation  and  it  is  desirable  that  the  title  company  to  be 
used  be  known  as  promptly  as  possible  to  afford  oppor¬ 
tunity  to  get  a  report  well  in  advance  of  the  required  date. 

Counsel  stated  that  the  aspect  of  the  present  proposal 
requiring  serious  consideration  and  the  utmost  care  on 
the  part  of  the  Directors  is  the  fact  that  a  company  in  i  | 
which  an  officer  and  director  is  interested  will  derive  a 
profit  if  the  proposition  of  Folger,  Nolan  &  Co.  is  accepted. 
Counsel  pointed  out  that  though  new  bonds  to  be  issued 
would  be  sold  at  par  to  Folger,  Nolan  &  Co.  and  no  com¬ 
mission  or  brokerage  paid  by  the  corporation  to  that  com¬ 
pany,  yet  the  transaction  as  a  whole  would  result  in 
Folger,  Nolan  &  Co.  receiving  $25,000  for  their  under¬ 
writing  services.  Counsel  pointed  out  that  it  is  the  duty 
of  the  Directors,  no  matter  with  whom  they  deal,  to  sat¬ 
isfy  themselves  that  the  bargain  is  as  favorable  to  the 
corporation  as  can  be  obtained,  but  in  the  case  of  a  trans¬ 
action  in  which  an  officer  and  director  is  financially  in¬ 
terested  on  his  own  behalf  by  reason  of  his  connection 
with  the  corporation  with  which  this  corporation  is  dealing, 
an  extraordinary  amount  of  caution  must  be  exercised  by 
the  other  Directors  because  if  the  transaction  should  ever 
be  attacked  as  unfair  to  this  corporation,  the  Directors 
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who  approved  it  would  have  to  sustain  the  burden  of  proof 
that  the  transaction  was  reasonable.  Counsel  stated  that 
it  was  necessary,  therefore,  not  only  for  the  Directors  to 
be  satisfied  that  the  proposition  was  desirable  to  be  ac¬ 
cepted  and  a  better  proposition  or  at  least  one  equally 
good  as  compared  with  refinancing  that  might  be  obtained 
from  any  other  source,  but  also  that  a  clear  record  of 
the  independent  consideration  of  the  matter  by  the  Execu¬ 
tive  Committee  and  the  other  members  of  the  Board  should 
be  preserved.  - 

After  further  discussion,  upon  motion  made  by  Mr.  Binns 
and  seconded  by  Mr.  Stewart  and  unanimously  passed, 
Mr.  Folger  not  voting,  the  questions  whether  the  existing 
first  mortgage  should  be  refinanced  at  the  time  and  whether 
the  proposition  of  Folger,  Nolan  &  Co.  should  be  accepted 
were  referred  to  the  Executive  Committee  for  further 
consideration  and  report  at  an  early  meeting  to  be  called 
by  the  President  when  the  Committee  should  be  ready  to 
report. 

There  being  no  further  business,  the  meeting  adjourned 
at  approximately  six-thirty  o’clock. 

633  MR.  JONES:  At  the  meeting  of  the  board  on 
July  30,  1943,  it  appears — and  I  will  offer  this  in 
evidence  without  reading  it,  unless  my  friends  would  like 
to  have  me  read  it,  because  of  its  length— that  Folger, 
Nolan  proposed  to  buy  from  the  Mayflower  Hotel  $2,500,000 
of  bonds  or  notes.  They  submitted  a  proposal,  and  that 
has  the  terms  and  details  of  it,  which  are  set  forth  at 
length  in  the  minutes. 

MR.  BEACH:  If  Tour  Honor  please,  at  this  time  we 
won’t  ask  Mr.  Jones  to  read  it  It  is  the  first  time  that 
I  have  seen  it  If  we  do  want  to  read  any  portions — 

MR  JONES:  I  will  be  happy  to  read  it  I  am  not 
reading  it  because  it  is  quite  lengthy.  I  want  to  save 
time. 
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BY  MR.  JONES: 

Q  Mr.  Folger,  in  connection  with  the  proposal 
which  Folger,  Nolan  made  to  refinance  the  hotel  in  1943, 
was  there  a  special  committee  appointed  to  consider  that 
matter?  A  Yes,  I  believe  there  was: 

Q  And  is  it  not  a  fact  that  yonr  proposal  was  accepted? 
A  That  is  right 

Q  And  then  was  another  offer  received?  A  *  That  is 
right,  sir. 

Q  From  whom  was  that?  A  A  broker  by  the  name  of 
Brooks,  Harvey,  I  believe. 

Q  Ihrom  New  York?  A  That  is  right 
Q  Then,  is  it  a  fact  that  yonr  offer  was  amended?  A 
That  is  right. 

Q  And  was  the  Brooks,  Harvey  offer  amended?  A 
That  is  right,  sir. 

Q  And  as  a  result  of  all  that,  the  refinancing  was  done 
through  Brooks,  Harvey?  A  That  is  right,  sir. 

MR.  JONES:  I  now  offer  in  evidence,  if  the  Court 
please,  first,  the  report  of  the  special  committee  which 
is  appended  to  the  minutes  of  August  11,  1943,  which  I 
think  will  explain  this  matter  more  in  detail. 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 

Def’t  Ex.  No.  24 

(Appended  to  Minutes  of  Board  of  Directors  Meeting 

on  August  11,  1943) 

MAYFLOWER  HOTEL  CORPORATION 

y 

Report  of  Executive  Committee  on  Proposed  Refmamcmg 

To  the  Board  of  Directors  of  Mayflower  Hotel  Corporation : 

At  the  meeting  of  the  Board  of  Directors  of  July  30, 
1943,  the  proposal  of  Folger,  Nolan  &  Co.,  to  refinance 
the  existing  bond  issue  of  $2,500,000  was  referred  to  this 
Committee  for  further  consideration  and  report. 

The  possibilities  of  refinancing  have  been  under  active 


consideration  by  the  Board  and  this  Committee  for  more 
than  a  year.  As  now  presented  two  qnestions  are  involved : 
(1)  Is  refinancing  on  the  terms  proposed  desirable  at  this 
time;  and  (2)  Are  the  terms  proposed  as  favorable  to  the 
corporation  as  can  be  obtained? 

(1)  Desirability  of  proposed  financing. 

The  Committee  is  of  opinion  that  refinancing  snch  as 
is  proposed  is  desirable  at  this  time.  The  principal  con¬ 
siderations  which  have  been  given  weight  by  the  Committee 
are  these: 

The  existing  loan  will  mature  on  February  1,  1950. 
Failure  to  pay  the  balance  of  principal,  now  $2,500,000, 
at  that  time  would  be  a  default,  and  it  is  unsafe  to  assume 
that  conditions  will  be  as  favorable  for  refinancing  then 
as  now.  The  rate  of  curtail  of  recent  years  has  been,  1940, 
$259,320,  1941,  $486,340,  1943,  $271,540, 1943,  $303,910.  If 
this  rate  could  be  certain  to  be  maintained,  the  existing 
loan  would  be  nearly  fully  paid  by  its  maturity.  It  is, 
however,  unsafe  to  assume  that  there  may  not  be  an  in¬ 
tervening  post-war  slump  in  profits  from  operation,  and 
the  effect  in  normal  times  of  the  competition  which  has 
come  into  the  city  with  little  effect  in  these  abnormal  times 
is  necessarily  a  matter  of  conjecture.  These  considera¬ 
tions  tend  to  the  conclusion  that  it  is  desirable  to  extend 
the  maturity  of  the  loan  as  can  be  done  only  be  refinancing. 

The  difference  in  the  interest  rate  will  result  in  a  sub¬ 
stantial  annual  saving  to  the  corporation.  At  existing 
rates  of  taxation  80%  of  this  saving  will  be  absorbed  by 
increased  taxes,  but  this  is  true  of  any  economy  of  oper¬ 
ation,  and  is  not  a  valid  reason  for  not  making  economies. 

There  are  several  considerations  which  have  heretofore 
argued  against  refinancing.  The  existing  debt  had  been 
originally  too  large  to  replace  on  favorable  terms.  For 
a  long  time  the  existing  bonds  were  available  at  figures 
substantially  below  par,  and  their  purchase  at  a  discount 
was  profitable  to  the  corporation.  They  are  now  and  seem 
likely  to  remain  only  a  fraction  of  a  point  below  par  and 
are  not  available  in  large  amounts  at  that  figure.  It  is 
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probable  that  to  carry  forward  any  program  of  rapid 
retirement,  they  must  be  called  in  installments,  as  they 
may  be,  by  lot,  at  par. 

The  remaining  consideration  against  retirement  is  that 
they  have  been  held  by  the  stockholders  themselves,  who 
may  be  unable  to  replace  them  by  an  equally  satisfactory 
5%  investment.  The  original  stockholders,  who  hold  bonds 
in  proportion  to  their  stockholding,  and  who  made  the 
reorganization  possible  by  their  united  action,  have  de¬ 
served  consideration  now  that  their  bonds  have  become 
desirable  investments.  A  review  of  the  stock  and  bond 
list,  made  a  few  months  ago,  indicates  that  only  $1,000,000 
of  the  bonds  are  now  held  by  stockholders  who  hold  bonds 
in  the  original  proportion  to  stock.  The  bonds  and  stock 
have  been  separately  traded  since  the  abolition  of  the 
voting  trust  in  1940,  and  your  committee  is  of  opinion 
that  the  time  has  come  when  the  bondholders  must  be 
treated  as  creditors,  and  the  stockholders  as  owners,  ac¬ 
cording  to  the  usual  practice  of  corporations  having  both 
classes  of  securities  held  by  the  investing  public.  So 
regarded,  the  bondholders  are  not  entitled  to  have  their 
loss  of  a  favorable  investment  considered  by  the  corpora¬ 
tion. 

Coming  now  to  the  particular  proposition. 

It  postpones  the  maturity  to  15  years  from  date,  an 
extension  of  almost  nine  years  beyond  the  existing  ma¬ 
turity. 

The  mandatory  curtail  of  $75,000  annually,  with  credit 
given  for  excess  curtails  in  prior  years,  can  safely  be  con¬ 
sidered  at  all  times  within  the  ability  of  the  corporation, 
so  that  possibility  of  default  is  eliminated. 

The  maintenance  of  an  average  curtail  of  $150,000  may 
also  safely  be  anticipated,  so  that  the  3%%  rate  seems 
assured,  though  if  this  be  inconvenient  in  any  year,  4% 
would  be  more  favorable  than  the  present  rate. 

It  appears  unlikely  that  the  corporation  will  desire  to 
curtail  at  a  rate  greater  than  $400,000  per  year,  but  this 
may  be  done  for  a  premium  which  is  not  unreasonable. 
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As  against  any  program  of  more  rapid  curtailment,  the 
committee  has  in  mind  the  probable  necessity  for  large 
expenditures  for  renovations  and  improvements  when  it 
shall  become  possible  to  get  labor  and  material  for  such 
purposes. 

The  committee’s  conclusion  is  that  the  interest  and 
curtailment  arrangements  proposed  are  appropriate  to  the 
corporation’s  needs. 

(2)  Can  more  favorable  terms  be  obtained! 

The  Committee  is  of  opinion  that  no  more  favorable 
terms  can  be  obtained  now  or  in  the  reasonably  near 
future,  and  that  to  refuse  this  offer  and  seek  to  develop 
other  propositions  would  be  futile  and  probably  preju¬ 
dicial. 

The  Committee  knows  by  reason  of  the  familiarity  of 
its  members  with  the  mortgage  money  market,  as  well  as 
from  inquiries  they  have  made  on  behalf  of  the  Mayflower, 
that  3 y2%  is  the  lowest  rate  which  the  Mayflower  could 
hope  to  get, — 4%  is  the  prevailing  low  rate  for  financing 
;  of  this  kind.  Some  large  lending  institutions  have  a  fixed 
rule,  based  on  the  experiences  of  the  last  depression, 
against  making  loans  on  hotel  properties. 

Recent  hotel  loans  of  which  members  of  the  committee 
have  knowledge  or  reliable  information  indude  the  fol¬ 
lowing: 

The  Staffer,  Washington,  by  the  R.  F.  C.  at  4%  with 
3%  curtails. 

The  New  Yorker,  New  York  City,  2800  rooms,  annual 
gross  $13,000,000,  a  loan  of  $4,000,000  for  12  years  at 
4i/4%. 

Baker  Hotel,  Dallas,  850  rooms,  a  $1^25,000  loan  at 
4%. 

The  Sir  Francis  Drake,  San  Francisco,  560  rooms,  a 
-  $1,100,000  loan,  15  years,  4%  to  4%%. . 

The  Copley  Plaza,  Boston,  490  rooms,  a  loan  of  $900,000, 
15  years,  4%%  to  4  l/%  (sic). 

The  Netherlands  Plaza,  Cincinnati,  induding  a  good 
business  block,  $11,000,000  to  $12,000,000, 15  years,  4%. 


Direct  approach  has  been  made  by  members  of  the 
executive  committee  to  the  Massachusetts  Mutual  Life 
Insurance  Company  and  the  Acacia  Life  Insurance  Co. 
The  former  recognized  the  fact  that  the  desired  loan  was 
conservative,  but  declined  to  consider  less  than  4%.  The 
latter  was  not  interested.  Similarly,  the  matter  has  been 
discussed  with  other  lending  institutions  with  whose  officers 
a  member  of  this  committee  is  well  acquainted,  and  who 
advised  that  3%%  was  a  lower  rate  than  they  thought 
probable  on  a  hotel  loan.  .  ^  1 

The  second  best  indication  which  had  been  developed 
prior  to  this  time  was  through  a  New  York  real  estate 
investment  house.  It  was  at  3 y2%  but  would  yield  to  the 
hotel  only  99,  in  other  words,  subject  to  a  $25,000  brokerage. 
By  the  present  offer  of  Folger,  Nolan  &  Co.,  the  premium 
is  paid  by  the  lender,  and  the  Mayflower  Hotel  Corporation 
will  receive  a  net  100  cents  on  the  dollar  for  its  notes. 

In  the  opinion  of  your  committee,  the  spread  to  be 
realized  by  Folger,  Nolan  &  Co.  on  the  proposed  loan  by 
a  sale  of  the  notes  at  101  is  reasonable  and  customary. 
Certainly  the  fact  that  Mr.  Folger:  is  an  officer  and  one  of 
the  principal  stockholders  of  Folger,  Nolan  &  Co.  has  not 
influenced  this  committee  towards  approval  of  the  loan. 
It  has,  <m  ihe  other  hand,  led  to  a  more  careful  examina¬ 
tion  by  this  committee  on  behalf  of  the  Board  of  the 
possibilities  of  bettering  the  proposal  After  consideration, 
the  committee  has  reached  its  conclusion  that  the  proposi¬ 
tion  of  Folger,  Nolan  &  Co.  to  underwrite  the  15  year 
3y2%  loan  at  par  furnishes  the  basis  of  an  offer  that 
should  be  accepted.  While  the  committee  came  with  some 
hesitation  and  doubts  to  the  conclusion  that  the  existing 


bond  issue  should  be  replaced,  it  has  no  doubts  or  reser¬ 
vations  as  to  the  present  proposal  being  the  best  obtainable. 
V  Respectfully  submitted, 

/*/  C.  K.  Baxter 
V  Js/  John  Stewart 
C.J.Mack 


August  11, 1943 
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Filed  Jul  28  1950  Harry  M.  Hall,  Clerk 
Def’t  Ex.  No.  25 

MAYFLOWEK  HOTEL  CORPORATION 

Excerpt  from  Minutes  of  Board  of  Directors  Meeting 

on  August  11,  1943 

•  •  • 

Colonel  Baxter,  Chairman  of  the  Executive  Committee, 
presented  a  written  report  of  the  Executive  Committee, 
dated  August  11,  1943,  recommending  that  the  proposition 
of  Folger,  Nolan  &  Co.  to  underwrite  the  15-year  3 y2% 

1  loan  at  par  furnishes  the  basis  of  an  offer  that  should  be 
accepted.  The  report  was  ordered  recorded  in  the  minutes 
following  the  minutes  of  this  meeting.  The  matter  was 
discussed  at  length.  It  was  recognized  that  if  it  could  be 
assumed  that  funds  would  be  available  for  the  curtail  of 
the  existing  mortgage  in  as  large  amounts  as  have  been 
recently  available,  and  also  that  existing  rates  of  taxation 
would  continue,  the  net  saving  to  the  corporation  by  the 
reduction  of  the  interest  rate  during  the  remaining  life 
of  the  existing  loan  would  not  be  large.  The  prevailing 
opinion  of  the  Directors  expressed  at  the  meeting  was, 
however,  that  it  could  not  be  safely  assumed  that  the  com¬ 
paratively  large  earnings  would  continue  until  the  mar 
turity  of  the  present  loan,  nor  could  it  be  assumed  that 
3 %%  money  would  be  available  at  the  maturity  of  the 
loan  or  for  any  considerable  period  hereafter.  The  Chair¬ 
man  of  the  Executive  Committee  stated  that  it  was  his 
expectation  that  with  the  interest  rate  reduced  and  the 
pressure  for  curtails  in  excess  of  $150,000  per  year  re¬ 
moved,  it  might  be  possible  to  satisfy  the  reasonable  desire 
of  stockholders  that  the  stock  be  placed  upon  a  small  but 
regular  dividend  basis.  Whether  this  can  be  done  after 
refinancing  will  depend  on  future  earnings  and  future 
determinations  of  the  Board,  but  it  certainly  could  not  be 
done  without  refinancing.  In  his  opinion,  however,  pro¬ 
visions  should  first  be  made  for  extensive  renovations  and 
improvements,  the  actual  making  of  which  would  have  to 


be  postponed  until  materials  and  labor  are  available,  pre¬ 
sumably  after  the  war. 

Mr.  Beale  expressed  himself  to  the  effect  that  based 
upon  his  own  familiarity  with  real  estate  loans  the  pro¬ 
posed  new  loan  was  being  offered  upon  terms  as  favorable 
to  the  corporation  as  could  be  obtained  from  any  source. 

The  date  when  the  program  might  be  carried  into  effect 
was  discussed,  and  it  was  the  sense  of  the  Directors  that 
as  soon  as  a  satisfactory  contract  had  been  made  and  the 
lenders  had  been  satisfied  as  to  the  title,  a  date,  not  neces¬ 
sarily  as  late  as  January  1, 1944,  as  had  been  contemplated, 
should  be  fixed  for  the  calling  of  the  outstanding  bonds 
and  the  closing  of  the  new  loan. 

Upon  motion  of  Mr.  Merrill,  seconded  by  Mr.  Stewart, 
the  following  resolution  was  unanimously  adopted,  Mr. 
Folger  not  voting,  and  the  President  requesting  that  his 
affirmative  vote  be  recorded: 

RESOLVED,  that  the  President  be  authorized  to  pro¬ 
ceed,  with  the  advice  of  counsel,  to  negotiate  a  formal 
contract  with  Folger,  Nolan  &  Co.  for  the  securing  of  a 
loan  to  this  corporation  of  $2,500,000  to  refinance  the 
existing  bond  issue  upon  the  terms  outlined  at  the  meeting 
of  July  30th,  and  with  such  further  provisions  as  to  neces¬ 
sary  details  as  shall  be  approved  by  the  President,  with 
the  advice  of  counsel,  and  that  when  a  formal  contract 
shall  have  been  so  negotiated  to  report  it  to  the  Board 
for  final  approval. 

•  •  • 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 
/Jfef’t  Ex.  No.  26 

MAYFLOWER  HOTEL  CORPORATION 
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Excerpt  from  Mvmctes  of  Board  of  Directors  Meeting 

on  November  15 r  1943 

•  •  •  -  .  ‘  *  1  ,  : 

The  President  stated  that  he  had  received  from  Brooks, 
Harvey  &  Co.,  Inc^  51  East  42nd  Street,  New  York,  a 
proposal  to  refinance  the  first  mortgage  indebtedness,  also 


from  Folger,  Nolan  &  Co.  Inc.  a  proposal  to  amend  the 
proposition  of  that  firm  which  had  been  favorably  acted 
I  upon  at  the  meeting  of  August  11,  1943. 

The  Proposal  of  Brooks,  Harvey  &  Co.  was  embodied 
'  in  a  letter  dated  November  1,  1943,  with  addenda  and 
enclosures,  delivered  to  Mr.  Beale  by  Mr.  Harvey  of  that 
firm,  copies  of  which  had  been  sent  by  Mr.  Beale  to  mem¬ 
bers  of  the  Board  for  their  consideration  in  advance  of 
the  meeting.  In  brief,  the  proposal  was  to  procure  a  new 
15-year  loan  of  $2,500,000  at  3%%  at  a  brokerage  charge 
of  $25,000  to  be  paid  by  the  hotel  corporation.  The  pro¬ 
posed  loan  was  to  be  payable,  principal  and  interest,  in 
quarterly  installments  to  be  applied  first  to  interest  and 
the  balance  to  principal,  the  minimum  installments  to  be 
$43,750  or  $175,000  annually,  and  the  maximum  $75,000 
or  $300,000  annually,  interest  to  be  payable  only  on  the 
balances  of  principal  left  unpaid  after  the  quarterly  pay¬ 
ments.  The  letter  suggested  that  larger  curtailments 
might  be  provided  for,  that  the  minimum  curtailments 
might  be  reduced  after  the  mortgage  had  been  reduced 
to  say  $1,500,000  also  that  other  variations  of  the  require¬ 
ments  might  be  discussed  and  negotiated  by  the  brokers 
with  the  lending  institution  with  which  the  brokers  had 
negotiated. 

The  variations  in  the  proposal  by  Folger,  Nolan  &  Co. 
from  that  which  had  heretofore  been  considered  were 
these :  The  interest  rate  is  to  be  3y2%,  with  no  alternative 
rate;  the  curtailments  of  principal  $150,000  annually  or 
50%  of  the  net  earnings  after  taxes  and  interest  and  before 
depreciation,  whichever  is  higher;  the  corporation  is  to 
have  the  right  to  curtail  without  limit  as  to  amount  on 
any  interest  period,  except  that  no  refunding  loan  is  to 
be  used  to  make  such  curtails  or  payments;  payment  by 
refund  may  not  be  done  during  the  first  two  years  of  the 
loan;  during  the  third  year  may  be  done  at  102,  and  in 
succeeding  years  may  be  done  at  %  point  less  each  year 
through  the  tenth  year,  and  thereafter  at  par,  without 
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premium.  The  interest  and  curtail  periods  may  be  quar¬ 
terly,  if  desired.  If  curtails  in  excess  of  the  rainim-nm 
requirements  (in  excess  of  $150,000  or  50%  of  the  net 
earnings  as  above  defined,  whichever  is  higher)  may  be 
credited  to  make  up  the  minimum  requirements  of  sub¬ 
sequent  years  at  the  option  of  the  corporation. 

-  As  was  the  case  in  the  original  proposition,  the  corpora¬ 
tion  is  to  receive  par  for  its  notes  and  pay  no  brokerage. 
Folger,  Nolan  &  Co.  purchase  the  notes  at  par  and  realize 
their  expenses  and  compensation  by  selling  them  at  101 
to  the  Mutual  Life  Insurance  Company  of  New  York. 

The  Directors  discussed  at  length  the  new  proposition 
of  Folger,  Nolan  &  Co.,  and  unanimously  and  individually 
expressed  the  view  that  it  was  more  desirable  from  the 
point  of  view  of  the  corporation  than  the  proposition  con¬ 
sidered  at  the  meetings  of  July  and  August,  particularly 
with  reference  to  the  unlimited  privilege  of  pre-payment 
of  principal.  The  annual  earnings  of  the  corporation 
before  depredation,  interest  and  taxes  and  the  net  amounts 
available  annually  after  taxes  for  interest  and  curtail 
from  the  year  1930  through  year  1942,  which  had  been 
before  the  Board  in  its  previous  consideration,  were  again 
considered  with  reference  to  the  minimum  curtail  require¬ 
ments.  It  was  the  considered  opinion  of  the  Board  that  no 
less  earnings  than  had  been  experienced  in  the  early  years 
of  the  period  under  consideration  could  be  expected  within 
the  life  of  the  loan,  and  it  was  observed  that  the  minimum 
requirements  of  curtail  could  have  been  met  during  the 
lean  years.  On  the  other  hand,  during  the  continuance 
of  the  present  high  earnings,  it  would  be  possible  because 
of  the  unlimited  right  of  curtail  to  build  up  a  surplus  of 
curtailment  as  a  cushion  against  possible  need  of  cash  for 
renovations  and  capital  improvements  when  they  should 
be  possible  after  the  war. 

Mr.  Folger  was  asked  whether  the  corporation  might 
anticipate  that  Ike  Insurance  Company  holding  the  notes 
would  consent  to  the  use  of  cash  for  needed  improvements 
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in  the  event  they  would  interfere  with  the  fixed  curtailment 
schedule.  Mr.  Folger  stated  that  no  such  term  could  be 
written  into  the  contract.  He  stated  from  his  knowledge 
of  the  sound  business  judgment  of  the  persons  with  whom 
he  was  dealing  that  any  proposal  for  the  use  of  money 
for  the  improvement  of  the  security  which  would  be  ben¬ 
eficial  to  the  lender  as  well  as  to  the  borrower  was  gen¬ 
erally  approved. 

The  Directors  other  than  Mr.  Folger  unanimously  and 
individually  expressed  the  view  that  the  proposition  sub¬ 
mitted  by  Brooks,  Harvey  &  Co.,  involving  as  it  had  when 
a  similar  proposition  had  been  submitted  by  that  firm  to 
one  of  the  Directors  a  commission  or  brokerage  making 
the  realization  to  the  company  less  than  par,  and  failing 
to  include  the  flexibility  of  curtail  which  had  been  arrived 
at  after  considerable  negotiation  in  connection  with  the 
Folger,  Nolan  &  Co.  proposition,  was  less  desirable  than 
the  modified  Folger,  Nolan  &  Co.  proposition. 

The  time  schedule  for  the  refinancing  was  discussed. 
In  response  to  questions,  Mr.  Folger  stated  that  if  the 
present  bonds  were  called  for  redemption  February  1st, 
the  new  money  could  be  made  available  that  day  or  could 
be  made  available  at  such  day  theretofore  as  might  be 
more  acceptable.  Interest  would  start  when  the  funds 
were  available.  The  view  was  expressed  that  the  receipt 
of  the  new  money  and  its  disbursement  should  not  be 
attempted  to  be  done  simultaneously  or  within  one  day, 
because  of  the  impossibility  of  the  trustee  accomplishing 
the  clerical  work  involved.  Without  formal  action,  Jan¬ 
uary  15th  was  agreed  upon  as  a  reasonable  time  in  advance 
of  the  suggested  redemption  date  to  requisition  the  new 
money. 

The  question  then  arose  whether  a  present  acceptance 
of  the  proposition  submitted  by  Folger,  Nolan  &  Co.  would 
constitute  a  contract  binding  upon  the  corporation  and 
upon  Folger,  Nolan  . &  Co.  which  could  be  relied  upon  in 
terminating  other  negotiations  and  arranging  to  call  in 
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the  outstanding  bond  issue  at  the  next  interest  period, 
February  1,  1944.  Counsel  advised  that  to  prevent  any 
possible  misunderstanding,  a  formal  contract  embodying 
the  revised  terms  should  be  made  before  the  matter  could 
be  considered  closed  and  both  parties  bound. 

Thereupon,  upon  motion  of  Colonel  Baxter,  seconded  by 
Mr.  Merrill,  the  following  resolution  was  unanimously 
adopted,  Mr.  Folger  not  voting  and  the  President  request¬ 
ing  that  his  affirmative  vote  be  recorded: 

RESOLVED,  that  the  President  be  authorized  to  pro¬ 
ceed,  with  the  advice  of  counsel,  to  negotiate  a  formal 
contract  with  Folger,  Nolan  &  Co.,  Inc.,  embodying  the 
provisions  discussed  at  this  meeting  and  such  further 
provisions  as  to  necessary  details  as  shall  be  approved  by 
the  Executive  Committee,  and  that  upon  approval  by  the 
Executive  Committee  the  President  and  Assistant  Sec¬ 
retary  be  authorized  to  execute  such  a  contract  in  the 
corporate  name  and  under  the  corporate  seal,  provided 
the  said  negotiation  be  concluded  and  the  contract  exe¬ 
cuted  within  ten  days  of  the  date  hereof,  and  provided 
further  that  in  the  event  there  is  proposed  or  advised  any 
variation  or  addition  to  the  terms  outlined  deemed  suffi¬ 
ciently  substantial  by  the  Executive  Committee  to  require 
further  consideration  by  the  Board,  the  matter  shall  be 
for  further  consideration  at  an  adjourned  meeting  of  the 
Board  to  be  held  at  the  same  hour  two  weeks  from  this 
date. 

It  was  likewise  unanimously  resolved,  Mr.  Folger  not 
voting,  that  the  President  be  directed  to  inform  Brooks, 
Harvey  &  Co.,  Inc.  that  its  proposition  is  declined. 


•  •  •  • 

643  I  also  offer  in  evidence,  as  along  the  same  line, 
dealing  with  this  proposed  refinancing,  the  minutes 
of  the  Board  of  November  30,  1943,  which  I  will  read  if 
it  is  requested  . 
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Deft  Ex*  No.  27 

MAYFLOWER  HOTEL  CORPORATION 

Minutes,  Board  of  Directors,  November  30, 1943 

An  adjourned  meeting  of  the  Board  of  Directors  of 
Mayflower  Hotel  Corporation  was  held  at  the  hotel  on 
November  30,  1943,  at  five  o’clock  P.  M-,  pursnant  to  the 
adjournment  of  the  meeting  of  November  15th,  the  day 
of  meeting  having  been  changed  from  November  29th  by 
unanimous  consent  There  were  present  Directors  William 
L.  Beale,  C.  Kenneth  Baxter,  J.  Clifford  Folger,  K.  Gordon 
Merrill,  Joseph  P.  Binns  and  John.  Stewart,  being  all  of 
the  Directors,  also  Paul  E.  Lesh,  counsel  for  the  corpora¬ 
tion.  Mr.  Folger  did  not  participate  as  a  Director  in  the 
proceedings  of  the  meeting.  Mr.  Lesh.  was  requested  to 
act  as  Secretary  of  the  meeting. 

Members  of  the  Executive  Committee  and  counsel  re¬ 
ported  that  they  had  been  in  conference  with  Mr.  Folger 
1  and  with  Mr.  Arthur  Boyle,  the  Manager  of  Mortgages 
of  the  Mutual  Life  Insurance  Company  of  New  York,  with 
a  view  to  developing  all  matters  of  detail  that  needed  to 
be  included  in  the  proposed  contract  with  Folger,  Nolan 
&  Co.,  Inc.  The  terms  which  were  required  with  respect 
to  the  proposed  loan  in  order  that  the  same  might  be 
purchased  by  the  Insurance  Company  from  Folger,  Nolan 
&  Co.  as  contemplated,  had  been  embodied  in  letters  from 
the  Insurance  Company  to  Mr.  Folger  dated  November 
19th  and  November  24th,  1943,  and  these  letters  had  formed 
the  basis  of  the  discussions.  The  principal  terms  not 
heretofore  discussed  with  the  Board  were,  in  brief,  as 
follows: 

An  appraisal  of  the  real  estate  portion  of  the  security 
at  $5,000,000  or  more  would  be  required.  Curtails  in 
excess  of  requirements  may  be  credited  on  the 


requirements  of  subsequent  years,  provided  that  50%  of 
the  net  income  in  the  subsequent  year,  and  in  any  event 
a  minimum  of  $50,000  in  that  year,  shall  be  paid  in  reduc¬ 
tion  of  principal,  the  credit  for  backlog  to  be  allowed  only 
to  the  extent  that  the  cash  payment  so  required  is  less 
than  $150,000.  Net  income  is  to  be  defined  as  gross  receipts 
less  certain  specified  deductions  which  did  not  appear  to 
counsel  to  be  sufficiently  inclusive,  and  it  was  reported 
as  probable  that  it  might  be  agreed  that  the  net  might  be 
defined  as  merely  the  net  income  according  to  our  books 
after  taxes  and  interest  and  before  depredation.  Audit 
by  a  reputable  public  accountant  satisfactory  to  the  holder 
of  the  note  would  be  required.  The  deed  of  trust  would 
provide  against  any  future  borrowing  secured  on  the  as¬ 
sets  of  the  Company,  against  loans  by  the  Company,  against 
sales,  mergers  or  leases  of  substantially  all  of  the  corpo¬ 
ration  ’s  assets.  It  would  provide  also  against  the  payment 
of  dividends  or  retirement  of  capital  or  like  distribution 
except  out  of  surplus  earned  after  January  1,  1944,  and 
unless  current  assets  will  be  at  least  equal  to  current  liabili¬ 
ties  after  such  a  distribution.  The  compensation  to  officers 
and  directors  not  devoting  their  entire  time  to  the  business 
of  the  corporation  would  be  limited  to  an  aggregate  amount 
not  exceeding  $30,000  per  year. 

Some  of  the  foregoing  and  other  detailed  conditions 
could  be  reported  only  orally  as  they  were  the  result  in 
part  of  discussions  had  on  the  day  of  the  meeting  with 
Mr.  Boyle  and  Mr.  Folger. 

After  full  discussion  it  was,  on  motion  of  Mr.  Merrill, 
seconded  by  Mr.  Binns — 

BESOLVED,  that  the  matter  of  the  proposed  contract 
with  Folger  Nolan  &  Co.,  Inc.  be  referred  again  to  the 
Executive  Committee,  with  power  to  act,  or,  in  the  dis¬ 
cretion  of  the  Executive  Committee,  to  report  the  matter 
again  to  the  Board  for  its  further  consideration. 

The  Chairman  of  the  Executive  Committee  requested 
counsel  to  put  into  the  form  of  a  draft  of  a  contract  all 
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of  the  provisions  of  a  proposed  contract  which  had  been 
reported  to  the  meeting  in  order  that  the  same  might  be 
considered  by  the  Executive  Committee  embodied  in  a 
single  paper. 

There  being  no  further  business,  the  meeting  adjourned 
at  approximately  7 :15  P.  M. 

•  •  •  • 

Filed  Jul  28  1950  Hairy  M.  Hull,  Clerk 
Def’t  Ex.  No.  28 

MAYFLOWER  HOTEL  CORPORATION 

Excerpt  from  Mimutes  of  Board  of  Directors  Meeting 
on  December  22, 1943 

•  •  • 

The  proposed  refinancing  was  then  considered.  The 
President  laid  before  the  Board  the  revised  form  of 
contract  embodying  the  proposal  of  Folger,  Nolan  &  Co., 
copies  of  which  had  been  furnished  to  Board  members, 
and  which  represented  the  result  of  a  series  of  conferences 
in  which  counsel  for  the  corporation  had  participated.  The 
comments  of  counsel  were  given  to  the  Board.  The  notable 
advantages  of  the  present  proposal  as  compared  with  the 
provisions  summarized  in  the  minutes  of  the  meeting  of 
November  30th  were  (1)  payments  in  excess  of  minimum 
requirements  are  to  be  credited  in  future  years,  when  one- 
half  of  the  net  income  should  exceed  $150,000,  in  satisfac¬ 
tion  of  the  requirement  that  the  excess  of  said  one-half 
over  $150,000  be  paid  by  way  of  curtail  on  principal,  and 
(2)  an  aggregate  of  $120,000  may  be  paid  by  way  of  divi¬ 
dend  distributions  in  1944,  1945  and  1946  in  addition  to 
what  might  be  permitted  under  the  restrictions  heretofore 
reported. 

The  President  laid  before  the  meeting  also  a  revised 
proposal  submitted  through  Brooks,  Harvey  &  Co.  from 
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the  Penn  Mutual  Life  Insurance  Co.  Mr.  Stewart  had  re¬ 
ceived  this  proposal  in  its  present  form  today,  and  this 
afternoon  discussed  it  with  counsel  for  the  corporation. 

At  the  suggestion  of  Mr.  Baxter,  the  Folger,  Nolan  pro¬ 
posal  was  compared,  item  by  item,  with  that  of  the  Penn 
Mutual.  The  interest  rate,  ultimate  maturity,  and  many 
other  features  were  identical  or  substantially  so.  The 
annual  curtail  requirements  of  the  Penn  Mutual  were,  ir¬ 
respective  of  earnings,  $175,000  including  interest  (and 
when  the  loan  should  be  reduced  below  $1,500,000,  $125,000 
including  interest).  When  earnings  before  depreciation 
exceeded  these  minima,  one-half  of  the  excess  up  to  $125,- 
000  (or  up  to  $75,000  when  the  loan  should  be  reduced)  was 
required  annually.  These  requirements  were  substantially 
lower  than  those  in  the  Folger,  Nolan  proposal  The  Fol¬ 
ger,  Nolan  proposal  was  found  more  liberal  in  permitting 
curtails  from  earnings  without  limit  in  amount,  but  the 
ceiling  on  annual  curtails  without  premium  imposed  by  the 
Penn  Mutual  offer,  $500,000  including  interest,  was  com¬ 
pared  with  net  operating  income  in  the  present  period 
when  all  figures  (gross  income,  operating  costs  and  taxes) 
are  high,  and  the  ceiling  on  curtails  appeared  high  enough 
for  practical  purposes.  The  unrestricted  credit  for  excess 
curtails,  requiring  only  interest  to  be  paid  if  a  sufficient 
back-log  had  been  accumulated,  was  more  favorable  in 
Penn  Mutual’s  offer.  Notably,  Penn  Mutual’s  offer  im¬ 
posed  no  restrictions  on  management,  requiring  only  that 
the  interest,  curtails  and  taxes  be  paid  when  due.  The 
Folger,  Nolan  offer  was  better  by  $15,000,  the  amount  of 
commission  to  be  paid  Brooks,  Harvey  &  Co.  on  the  Penn 
Mutual  offer.  It  was  noted  that  if  the  offered  commitment 
was  accepted,  and  then  not  used  prior  to  April  30,  1944, 
the  Penn  Mutual  would  be  entitled  to  $5,000  liquidated 
damages. 

Mr,  Folger  reiterated  .the  view  he  had  consistently  held 
that  a  proposition  to  refinance  for  a  fifteen-year  term,  at 
3 y2%,  on  acceptable  terms,  should  be  accepted,  with  which 
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view  the  other  members  agreed;  and  each  other  member 
after  full  discussion  expressed  the  view  that  the  Penn  Mu¬ 
tual  offer  fitted  the  needs  of  the  Mayflower  corporation 
and  was  more  advantageous  to  it  than  any  proposal  here¬ 
tofore  considered.  The  President  and  other  members  ex¬ 
pressed  the  view  that  institutions  capable  of  making  this 
loan  would  not  knowingly  permit  their  propositions  to  be 
traded  against,  and  that  there  was  already  considerable 
rumor  and  talk  in  financial  circles  to  the  effect  that  the 
Mayflower  was  seeking  a  loan;  and  Mr.  Stewart  stated  that 
the  Penn  Mutual  had  this  in  mind  and  had  told  him  their 
offer  was  made  only  for  prompt  action  and  would  not  be 
held  open  while  others  were  negotiated  with. 

After  full  discussion,  upon  motion  of  Mr.  Baxter,  sec¬ 
onded  by  Mr,  Stewart,  it  was  resolved,  all  members  present 
including  the  President  and  Mr.  Folger  voting  in  the  affirm¬ 
ative,  that  the  offer  of  the  Penn  Mutual  Life  Insurance 
-  Company,  as  contained  in  their  commitment  papers  dated 
December  22,  1943,  submitted  through  Brooks,  Harvey 
&  Co.  as  brokers,  subject  to  a  commission  of  $15,000  to 
the  brokers,  be  accepted,  and  that  the  officers  be  authorized 
to  execute  an  acceptance  of  said  commitment,  subject  to 
approval  by  counsel 

{::  Counsel  stated  that  he  had  considered  the  papers  sub¬ 
mitted  this  afternoon,  and  expected  upon  further  consider¬ 
ation  of  them  to  approve  them  for  execution  in  the  morn¬ 
ing. 

Mr.  Stewart  expressed  for  himself  and  the  other  mem¬ 
bers  of  the  Board  their  appreciation  of  Mr.  Folger’s  efforts 
on  behalf  of  refinancing,  and  moved  that  the  corporation 
reimburse  Mr.  Folger  for  his  expenses.  Mr.  Baxter  and 
the  President  joined  in  this,  but  Mr.  Folger  expressed  his 
thanks  for  the  offer  but  insisted  that  he  had  incurred  only 
small  expense  for  which  he  could  not  accept  reimbursemnt 

•  •  •  • 
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Deft  Ex.  No.  29 

MAYFLOWER  HOTEL  CORPORATION 

Excerpt  from  Minutes  of  Annual  Meeting  of  Stockholders 

on  March  15, 1944 

•  •  •  . 

The  President  thereupon  put  before  the  stockholders  for 
their  approval  or  other  action  the  resolution  adopted  by 
the  Directors  at  their  meeting  of  February  16,  1944,  to 
carry  into  effect  the  arrangement  made  with  the  Penn 
Mutual  Life  Insurance  Company  to  borrow  on  a  mort-  J 
gage  of  the  corporation’s  property  $2,500,00  (sic)  at  3 y2% 
interest,  payable  in  installments  and  in  fifteen  years,  for 
the  purpose  of  retiring  the  corporation’s  existing  5% 
bonded  indebtedness.  The  President  called  attention  to 
the  fact  that  the  proposed  note  and  deed  of  trust  in 
printed  form  were  on  the  table  subject  to  the  inspection 
of  any  stockholder.  The  Secretary  read  said  resolution 
of  the  Directors  as  follows: 

“WHEREAS  there  have  been  submitted  to  and  consid¬ 
ered  by  the  Board  of  Directors :  the  proposed  note  of  the 
corporation  to  the  order  of  The  Penn  Mutual  life  Insur¬ 
ance  Company  in  the  principal  sum  of  $2,500,000,  with  in-  _  | 
terest  at  the  rate  of  3 y2%  per  annum  on  said  principal 
sum  or  so  much  thereof  as  may  from  time  to  time  be  un¬ 
paid,  said  principal  and  interest  payable  in  quarter-annual 
and  other  installments,  balance  payable  15  years  after 
date;  and  the  proposed  deed  of  trust  from  the  Corporation 
to  American  Security  and  Trust  Company,  to  secure  said 
note,  conveying  lots  88  and  91  in  Square  162,  in  the  City 
of  Washington,  District  of  Columbia,  more  particularly 
and  by  metes  and  bounds  therein  described,  and  the  build¬ 
ings  thereon,  and  the  appurtenances,  fixtures,  machinery, 
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“Be  it  Besolved,  subject  to  the  approval  of  the  stock¬ 
holders,  that  said  note  and  deed  of  trust  be  authorized 
and  directed  to  be  executed  on  behalf  of  the  corporation 
on  or  about  April  15,  1944,  by  signature  in  the  corporate 
name  by  the  Vice  President  and  by  affixing  the  corporate 
seal  duly  attested  by  the  Secretary  or  Assistant  Secretary, 
and  that  C.  Kenneth  Baxter  be  authorized  as  the  Attorney 
in  fact  of  the  corporation  to  acknowledge  and  deliver  said 
deed  of  trust  as  the  act  and  deed  of  the  corporation;  and 

“Be  it  Further  Besolved  that  this  action  shall  be  sub¬ 
mitted  to  the  stockholders  for  their  approval  and  shall  be¬ 
come  effective  upon  the  approval  thereof  by  action  taken 
by  the  stockholders  at  their  annual  or  other  meeting.” 

Mr.  Lesh  then  moved  the  adoption  of  the  following  reso¬ 
lution  : 

W  H  WBFiAS  there  have  been  submitted  to  and  consid¬ 
ered  by  the  stockholders  of  Mayflower  Hotel  Corporation 
at  their  annual  meeting:  the  proposed  note  of  the  cor¬ 
poration  to  the  order  of  The  Penn  Mutual  Life  Insurance 
Company  in  the  principal  sum  of  $2,500,000,  with  interest 
at  the  rate  of  Zy2%  per  annum  on  said  principal  sum  or 
so  much  thereof  as  may  from  time  to  time  be  unpaid,  said 
principal  and  interest  payable  in  quarter-annual  and 
other  installments,  balance  payable  15  years  after  date; 
the  proposed  deed  of  trust  from  the  corporation  to  Ameri¬ 
can  Security  and  Trust  Company,  to  secure  said  note,  con¬ 
veying  lots  88  and,  91  in  Square  162,  in  the  City  of  Wash¬ 
ington,  District  of  Columbia,  more  particularly  and  by 
metes  and  bounds  therein  described,  and  the  buildings 
thereon,  and  the  appurtenances,  fixtures,  machinery,  equip¬ 
ment  furniture,  furnishings  and  other  tangible  personal 
property  therein  described;  and  the  resolution  adopted  by 
the  Board  of  Directors  at  their  meeting  of  February  16, 
1944,  directing,  subject  to  the  approval  of  the  stockholders, 
the  execution  and  delivery  of  said  note  and  deed  of  trust; 

Be  it  Besolved  that  the  action  taken  by  the  Board  of 
Directors  by  their  resolution  on  February  16,  1944,  be 
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and  the  same  is  hereby  in  all  respects  approved  and  con¬ 
firmed. 

Mr.  Moran  seconded  the  motion  to  adopt  the  resolution. 

The  President  stated  that  the  Directors  had  had  the 
assistance  of  counsel,  Mr.  Lesh,  in  arranging  for  the  loan, 
and  requested  Mr.  Lesh  to  make  a  full  explanation  of  the 
terms  of  the  proposed  loan. 

Mr.  Lesh  explained  in  some  detail  the  compulsory  pay¬ 
ments  to  be  made  on  account,  those  to  be  made  quarterly, 
and  those  to  be  made  annually  dependent  upon  the  amount 
of  income  earned,  also  the  permissive  curtails,  and  illus¬ 
trated  the  operation  of  this  scheme  of  repayment  by  figures 
based  upon  the  past  income,  before  depreciation,  of  the  cor¬ 
poration.  He  stated  that  the  loan  was  subject  to  a  com¬ 
mission  of  $15,000  to  Brooks,  Harvey  &  Co.,  Inc.,  and 
that  incidental  expenses,  including  title  insurance  policies, 
were  to  be  borne  by  the  corporation.  He  stated  that  it 
was  anticipated  that  the  loan  would  be  closed  April  15th 
and  that  the  old  bonds  would  be  called  for  April  30th.  He 
outlined  to  the  stockholders  the  considerations  which  had 
seemed  to  the  Directors  to  be  important  in  recommending 
approval  by  the  stockholders,  emphasizing  that  the  entire 
indebtedness  now  outstanding  would  come  due  within  six 
years,  at  a  time  when  it  was  now  impossible  to  forecast 
what  would  be  the  money  market  and  that  by  the  new  loan 
nine  additional  years  would  elapse  before  maturity,  with 
compulsory  curtails  meantime  which  should  not,  according 
to  past  experience  of  the  Hotel,  be  burdensome  to  meet. 
He  invited  questions  and  called  attention  again  to  the 
fact  that  the  entire  documents  to  represent  the  new  loan, 
the  note  and  the  deed  of  trust,  had  been  laid  before  the 
meeting  and  were  subject  to  inspection. 

Mr.  John  Lewis  Smith  stated  that  in  his  opinion  the 
Officers  and  Directors  were  to  be  congratulated  upon  ob¬ 
taining  a  loan  on  the  terms  stated  and  that  he  was  heartily 
in  favor  of  the  proposed  refinancing,  and  desired  to  be 
recorded  as  seconding  the  motion  to  adopt  the  resolution. 
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Some  mention  was  made  by  a  stockholder  of  his  regret 
as  a  bondholder  that  the  old  bonds  were  to  be  called,  and 
the  President  stated  that  his  only  regret  in  the  entire 
matter  was  that  bondholders  would  lose  by  payment  their 
5%  investments. 

The  President  called  for  further  remarks  upon  the 
motion,  and  there  were  none.  The  President  thereupon 
put  the  motion  to  adopt  the  resolution  to  a  vote.  The 
votes  were  reported  by  the  Inspectors  of  Election,  who 
were  requested  by  the  Chair  to  act  as  tellers  in  taking 
the  vote.  In  accordance  with  the  report  of  the  tellers,  the 
President  announced  that  286,906  shares  had  been  voted 
for  the  adoption  of  the  resolution,  including  the  votes  of 
all  stockholders  present  in  person,  and  that  10,088  shares 
had  been  voted  against  the  adoption  of  the  resolution,  being 
that  number  of  shares  of  those  represented  by  Messrs. 
Moran  and  Jonscher  as  proxies. 

The  President  thereupon  announced  that  there  being 
389,738  shares  outstanding,  of  which  a  majority  is  194,870, 
and  286,706  shares  having  been  voted  in  the  affirmative  for 
the  adoption  of  the  resolution,  the  same  was  declared 
adopted. 

•  •  • 


•  •  •  • 

648  BY  MR.  JONES: 

Q  That  was  the  way,  was  it  not,  Mr.  Folger,  that 
the  Penn  Mutual  loan  finally  was  obtained?  A  That  is 
right,  sir. 

Q  Now,  then,  coming  to  the  refinancing  of  1946,  there 
has  been  introduced  in  evidence  as  one  of  the  plaintiffs’ 
exhibits,  Exhibit  No.  39,  the  offer  of  Folger,  Nolan  & 
Company  dated  May  27, 1946.  A  That  is  right,  sir. 

Q  Prior  to  the  submission  of  that  offer,  Mr.  Folger, 
what,  if  anything,  had  you  done  in  giving  it  consideration.; 
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for  your  firm?  A  The  mortgage  held  by  the  Penn 

649  Mutual  was  called  at  101  after  two  years.  With 
the  spring  of  1946  it  became  apparent  there  was 

some  possibility  that  a  more  favorable  rate  could  be  se¬ 
cured  than  the  3 y2  percent  rate  than  obtaining. 

We  do  an  extensive  underwriting  and  bond  business  with 
insurance  companies,  not  only  here  but  on  the  eastern 
seaboard,  New  York,  New  England,  and  I  made  a  careful 
check  of  the  market  and  the  possibility  of  improving  that 
rate. 

The  bond  market  went  up  and  reached  a  peak,  I  think, 
in  March — 

MB.  BOTH:  March  of  1946? 

THE  WITNESS:  And  interest  rates  went  down.  I 
checked  the  insurance  companies  again,  but  found  they 
were  unwilling  to  break  a  3  percent  rate,  and  I  did  not 
get  any— 

BY  MB.  JONES: 

Q  Three  percent?  A  Three  percent,  and  I  did  not 
get  any  assurances  that  I  would  even  make  a  3  percent; 
but  it  was  apparent  that  they  would  not  go  below  a  3 
percent  rate. 

I  then  began  to  turn  over  in  my  mind  the  possibility 
of  doing  the  re-financing  locally.  There  were  certain  tech¬ 
nical  obstructions  to  this  plan.  The  Treasury  Department 
did  not  like  hotel  loans,  because  of  their  bad  experience 
in  the  last  depression.  They  did  not  like  banks  to  take 
a  small  participation  out  of  a  larger  real  estate  mortgage. 

The  rather  unusual  plan  then  was  conceived  in 

650  our  office  that  we  would  get  away  from  a  mortgage, 
which  has  certain  disadvantages,  and  develop  a 

plan  of  an  unsecured  note.  This  lifted  it  from  the  realm 
of  mortgage  money. 

We  found  the  local  banks  had  certain  fixed  interest  rates 
that  they  did  not  like  to  break,  because  if  they  did  other 
borrowers  would  come  and  say  they  wanted  the  same 
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reduced  rate.  It  would  break  their  whole  interest  rate 
level  on  all  their  outstanding  loans. 

After  checking  the  market  carefully  and  a  number  of 
discussions  with  the  Treasury,  we  found  the  Treasury 
would  not  interpose  objection  to  banks  buying  a  portion 
of  an  -unsecured  note.  We  realized  that  there  was  a  one 
point  penalty  on  the  call  of  the  outstanding  mortgage, 
so  that  the  corporation  would  have  to  pay  101;  but  that 
penalty  would  apply  in  the  event  any  refunding  was  ever 
done.  In  other  words,  if  they  were  ever  to  get  a  lower 
rate  than  3 %  percent  over  the  15-year  term  of  the  then 
loan,  that  was  a  cost  that  should  be  distributed  over  the 
remaining  13  years  of  the  outstanding  loan. 

We  sharpened  our  pencil  and  then  conceived  the  idea 
that  we  might  reach  a  loan  at  a  rate  of  2%,  which  was 
2.62%,  or  seven-eighths  of  1  percent  below  the  then  rate 
of  3%  percent  This  was,  of  course,  far  below  any  rate 
that  could  be  gotten  in  the  eastern  markets.  We  checked 
with  New  York  banks  and  New  York  insurance  companies. 

It  was  the  lowest  rate  ever  contemplated  on  hotel 
651  paper  at  that  time,  and  I  believe  stands  now  as  the 
lowest  rate  upon  which  hotel  financing  has  ever 
been  done. 

We  conceived  that  it  would  be  an  advantage  to  have 
local  financial  institutions  take  the  loan  or  become  inter¬ 
ested  in  the  loan,  because  banks  have  considerable  inquiry 
about  hotels,  and  the  customers  that  they  could,  send  to 
a  business  in  which  they  had  a  financial  interest  was  a 
measurable  factor. 

I  recall  that  we  turned  over  in  our  mind  the  possibility 
of  Union  Trust  participating  in  this.  The  Union  Trust 
had  had  an  interest  in  the  Raleigh. 

All  those  entered  into  the  factors  which  we  considered 
in  shaping  up  this  deal;  and  when  we  found  that  the 
Treasury  would  not  object  and  it  was  a  marketable  piece 
of  paper,  we  then  submitted  this  bid  of  $1,683,000  for 
$1,700,000,  10-year,  2%  unsecured  notes. 
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We  pointed  out  that  there  was  considerabl  advantage 
in  this  type  of  security;  namely,  the  curtailments  were 
only  $25,000  a  quarter,  or  a  total  of  $100,000  per  year. 
There  was  a  right  of  prepayment  of  the  mortgage  at  par; 
whereas  on  mortgages  of  that  kind,  certainly  those  by 
insurance  companies,  they  all  require  some  penalty. 

The  papers  and  the  restrictions  on  an  unsecured  note 
are  much  less  onerous  than  under  a  mortgage.  In  putting 
on  a  mortgage  there  are  great  restrictions  as  to  the  type 
of  property  under  the  mortgage.  And  altogether  this  was 
a  much  simpler  and,  from  the  standpoint  of  the 

652  corporation,  a  much  more  desirable  type  of  loan. 

And  those  were  among  the  factors  that  we  con¬ 
sidered  in  presenting  our  offer. 

•  •  •  • 

Q  That  offer  was  accepted,  was  i\  not?  A  That  is 
right. 

Q  And  that  resulted  in  a  purchase  agreement  which 
was  formally  signed  by  Folger,  Nolan  &  Company  and  by 
the  Mayflower  Hotel  Corporation?  A  That  is  right 

•  •  •  • 

Q  Then  having  committed  your  firm,  or  your  firm  hav¬ 
ing  committed  itself,  to  buy  these  notes,  what  did  you  do 
about  placing  them  in  the  market?  A  I  had  neglected 
to  state  that,  as  a  part  of  our  bid,  it  was  understood  that 
we  did  not  contemplate  a  public  offering. 

Q  That  is,  registration  with  the  Securities  and 

653  Exchange  Commission?  A  That  is  right.  We  op¬ 
erate  under  the  rigid  rules  of  the  Securities  and 

Exchange  Commission  and  have  so  operated  for  15  years. 
There  is  a  provision  that  if  there  are  not  more  than  a 
very  few  offerees — and  by  that  is  meant  people  who  have 
had  an  offer  made  to  them;  whether  they  accept  it  or  not, 
they  become  an  offeree — and  if  you  have — the  number  in 
the  earlier  years  was  considered  as  being  eight  or  ten — 
later  we  felt  that  if  we  did  not  extend  the  number  of 
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offerees  above  fiften  we  could  avoid  expensive  registration 
statements  and  our  expense  to  the  corporation  and  the 
trouble  to  the  corporation  and  ourselves  by  making  a  pri¬ 
vate  placement  under  the  Securities  and  Exchange  Com¬ 
mission,  and  that  is  the  plan  that  we  planned  to  follow 
and  did  follow  on  July  12,  when  the  contract  was  signed. 

Then  we  became  the  owner  of  these  $1,700,000  notes  at 
2%,  and  we  proceeded  to  sell  them  as  promptly  as  we 
could;  and  we  did  sell  them,  after  negotiation  and  pre¬ 
sentation  of  our  proposition,  to  several  Washington  banks 
and  one  Baltimore  bank. 

Final  confirmation  was  made  to  these  banks  late  in 
August. 

Q  And  how  long  would  you  say  that  it  took  you  to 
place  this  paper?  Was  it  something  that  could  just  be 
done  over  the  telephone?  A  We  did  not  really 
654  conclude  this  placement  with  all  the  prospective 
purchasers  until  a  day  or  two  before  the  final  settle¬ 
ment,  on,  I  believe,  the  5th  of  September. 

Q.  To  refresh  your  recollection,  did  you  have  any  oc¬ 
currence  on  the  day  before  that  looked  like  it  might  upset 
it?  A  Yes,  we  did.  One  of  the  banks  had  protested 
certain  of  the  provisions  in  the  note  and  indicated  that 
they  would  not  take  the  note  unless  those  provisions  were 
changed. 

Of  course,  all  purchases  by  the  banks  must  be  subject  to 
their  loan  committee  and  counsel.  We  thought  that  they 
were  satisfied,  but  it  developed  that  on  the  day  or  a  day 
or  two  before  closing,  they  found  certain  objections  to 
the  note  and  indicated  that  they  would  have  to  have  it 
changed. 

We  advised  them  that  we  had  bought  the  notes,  they 
could  not  be  changed,  and  that  they  would  either  have 
to  take  them  on  that  basis  or  leave  them  and  we  would 
dispose  of  them  some  other  place. 

Q  I  show  you,  Mr.  Folger,  a  photostatic  copy  of  a 
check  dated  September  5,  1946,  from  Folger,  Nolan  & 
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Company,  signed  by  James  Parker  Nolan,  to  the  Mayflower 
Hotel  Corporation,  for  $1,683,000,  a  certified  check.  Is 
that  the  check  that  was  nsed  to  purchase  these  notes  at 
the  closing  (handing  a  document  to  the  witness)  T  A  That 
is  our  certified  check  on  the  Biggs  Bank,  made  pay- 
655  able  to  the  Mayflower  Hotel  Corporation,  in  consum¬ 
mation  of  this  transaction. 

Q  Endorsed  for  deposit  to  the  Mayflower  Hotel. 

MB.  JONES:  I  offer  that  check  in  evidence,  if  Your 
Honor  please. 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 

Def’t  Ex.  No.  30 

Folger,  Nolan  Incorporated 
Washington,  D.  C.  Sept.  5, 1946  No.  12663 
Pay  to  the  order  of  Mayflower  Hotel  Corporation 

$1,683,000.00 

One  Million  Six  Hundred  Eighty  Three  Thousand  -  -  - 
and  00/100  Dollars 

Folger,  Nolan,  Incorporated 
/s/  James  Parker  Nolan 
Vice-President 

To  The  Biggs  National  Bank 
Washington,  D.  C. 

Certified  Good  When  Properly  Endorsed 
$1,683,000  00/100 

The  Biggs  National  Bank  of  Washington,  D.  C. 

/s/  P.  Brooks 
.  Asst.  Cashier 
Do  Not  Destroy  This  Check 
For  Deposit  Only  Mayflower  Hotel  Corporation 

MTE  JONES:  Mr.  Folger,  at  the  time  of  the  conclusion 
of  this  refinancing,  did  you  know  Mr.  Hilton  or  anything 
about  the  Hilton  Hotels  Corporation? 
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THE  WITNESS :  I  just  knew  there  was  such  a  corpo¬ 
ration.  I  had  never  met  Mr.  Hilton. 

BY  MR.  JONES: 

Q  Did  you  know  that  the  Hilton  Hotels  Corporation 
was  in  any  way  interested  in  the  Mayflower?  A  I  had 
no  information  on  that  subject  whatsoever. 

Q  The  bill  of  complaint  in  this  case  alleges  that  in 
July,  1946,  in  order  to  prepare  for  consummation  of  the 
conspiracy,  the  defendant  Folger,  together  with  the  de¬ 
fendants  Stewart  and  C.  Kenneth  Baxter,  caused  the  mort¬ 
gage  on  Mayflower  to  be  paid  off  so  as  to  dear  the  property 
for  the  benefit  of  the  future  majority  stockholder,  Hilton. 

Is  that  accurate?  A  That  is  absolutely  inaccurate. 

MR.  JONES:  Now,  just  to  close  this  up  on  the  record, 
I  offer  an  excerpt  from  the  minutes  of  September 
656  23,  1946,  which  is  the  action  of  the  hotel  after  the 

closing  and  ratifying  and  approving  and  everything 
had  been  done. 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 
Deft  Ex.  No.  31 

MAYFLOWER  HOTEL  CORPORATION 

Excerpt  from  Mimties  of  Board  of  Directors  Meeting 
on  September  23, 1946 

•  •  • 

Mr.  Hartson  reported  to  the  Board  the  completion  of 
the  refunding  operations  whereby  on  September  5,  1946 
the  Corporation  paid  in  full  the  mortgage  formerly  held 
by  The  Penn  Mutual  Life  Insurance  Company.  Simulta¬ 
neous  action  was  completed  whereby  the  Corporation  ne¬ 
gotiated  a  loan  for  $1,700,000,  sold  to  Folger,  Nolan  In¬ 
corporated  and  placed  by  them  privately  with  Washington 
and  Baltimore  banks. 

Upon  motion  by  Mr.  Baxter  and  carried  unanimously, 
the  action  of  the  officers  in  connection  with  the  new  financ- 


ing  was  ratified  and  approved  by  the  adoption  of  the 
following  resolution: 

WHEREAS,  the  Treasurer  and  Assistant-Secretary  of 
this  Corporation,  as  authorized  and  directed  by  resolution 
of  this  Board  passed  at  its  meeting  on  July  22,  1946,  did 
oil  September  5, 1946,  in  the  name  and  under  the  corporate 
seal  of  this  Corporation,  execute  and  deliver,  upon  receipt 
by  this  Corporation  of  the  sum  of  One  Million  Six  Hundred 
and  Eighty-three  Thousand  Dollars  ($1,683,000.00),  to 
Holer  [sic],  Nolan  Incorporated,  seven  promissory 
notes  of  this  Corporation  payable  to  said  Folger,  Nolan 
Incorporated,  in  the  total  sum  of  One  Million  Seven  Hun¬ 
dred  Thousand  Dollars  ($1,700,000.00),  in  accordance  with 
Purchase  Agreement  entered  into  on  July  12,  1946;  and 

WHEREAS,  on  September  5,  1946,  the  officers  of  this 
Corporation,  as  further  authorized  by  said  resolution 
passed  July  22,  1946,  did  pay  to  The  Penn  Mutual  Life 
Insurance  Company  the  sum  of  One  Million  Seven  Hundred 
Thirty-nine  Thousand  Four  Hundred  Fifty  Dollars  and 
Ninety-eight  cents  ($1,739,450.98),  representing  the  sum 
necessary  to  pay  in  full  the  debt  to  The  Penn  Mutual  Life 
Insurance  Company,  together  with  all  interest  required 
to  pay  said  debt  in  full,  and  further  did  secure  the  can¬ 
celled  note  from  The  Penn  Mutual  Life  Insurance  Com¬ 
pany;  and  obtain  from  the  Trustee  of  the  deed  of  trust 
securing  said  note,  and  have  duly  recorded,  a  deed  releas¬ 
ing  said  first  deed  of  trust; 

NOW,  THEREFORE,  be  it 

RESOLVED,  that  the  action  of  the  Treasurer  and  As¬ 
sistant  Secretary  in  executing  and  delivering  the  said 
seven  promissory  notes  as  aforesaid  be  and  is  hereby 
ratified  and  approved;  and  be  it  further — 

RESOLVED,  That  all  acts,  and  all  action  including  the 
execution  of  all  instruments  or  papers,  of  or  by  the  officers 
of  this  Corporation  in  connection  with  payment  of  said 
debt  to  The  Penn  Mutual  Life  Insurance  Company  and 
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the  refinancing  thereof  be  and  the  same  are  hereby  ratified 
and  confirmed. 

•  •  •  ... 


BY  MR.  JONES: 

Q  Now,  Mr.  Folger,  yon  have  been  in  conrt  during 
practically  all  of  this  trial,  have  yon  not!  A  That  is 


OX JL* 

Q  After  the  consummation  of  this  loan — Mr.  Roth  re¬ 
minds  me  of  this— did  yon  still  have  service  to  perform! 
A  Yes,  sir.  We  were  paying  agent  and  still  are. 

Q  What  does  the  paying  agent  do!  A  The  money 
is  paid  to  ns,  the  curtailments  and  the  interest,  and  we 
pay  it  to  the  various  ones  who  own  it. 

Q  The  various  banks.  Do  yon  receive  any  compensa¬ 
tion  for  that!  A  None.  _ _ 

Q  What  is  your  recollection  of  what  occurred  when 
Mr.  John  Lewis  Smith  had  some  conversation  with  you 
with  reference  to  an  alleged  offer  from  certain  persons 
who  had  recently  or  shortly  before  the  conversation  ac¬ 
quired  the  Raleigh  Hotel! 

THE  COURT:  And  when! 

BY  MR  JONES: 


657  Q  And  when!  A  I  had  two  brief  conversa¬ 
tions  with  Mr.  Smith,  and  only  two  conversations. 

The  first  occurred,  as  nearly  as  I  can  place  it,  in  the 
autumn  of  1945.  I  had  dressed  in  the  locker  room  of  the 
Chevy  Chase  Club  and  was  walking  down  the  aisle  m  the 
locker  room  to  join  my  foursome  on  the  first  tee. 

I  was  stopped  by  Mr.  Smith,  who  asked  me  if  I  knew 
'what  the  Donner  people  wanted  for  their  stock  in  the 
Mayflower  Hotel ;  and  I  told  him  that  I  did  not  know. 

He  asked  me  would  I  find  out;  and  I  made  a  noncommit¬ 
tal  reply,  saying,  “If  I  do  find  out,  I  will  let  you  know. 

Q  Why  did  you  make  a  noncommittal  reply!  A  Be¬ 
cause  I  had  been  repeatedly  cautioned  by  Mr.  Baxter  not 
to  engage  in  conversations  with  reference  to  the  sale  of 
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the  Mayflower  Hotel.  He  had  warned  me  that  this  might 
lead  to  claims  of  brokers  for  fees  and  was  also  disrupting 
to  management  to  have  conversations  going  on  about  the 
possibility  of  sale  of  the  Mayflower. 

Q  Now,  when  did  the  next  conversation,  take  place? 
A  Some  days  after  that  I  was  walking  on  the  gravel 
path,  after  a  round  of  golf,  back  to  the  locker  room,  and 
Mr.  Smith  was  coming  from  another  direction,  and  he 
stopped  me  and  he  said,  “Say,  what  did  you  find  out  what 
the  Donners  want  for  their  stock?” 

And  I  said,  “I  have  not  found  out  and  I  do  not 

658  know  what  they  would  take  for  their  stock.” 

He  said,  “Well,  what  do  you  think  they  would 

take?” 

And  I  said,  “The  only  indication  I  know  of  the  value 
of  this  stock  is  what  it  is  selling  for  on  the  market”;  and 
I  terminated  the  conversation  and  walked  away. 

Q  Now,  did  Mr.  Smith  ever  come  to  your  office  in  the 
American  Security  Building  and  submit  an  offer  to  you 
of  $7,500,000?  A  I  have  never  had  a  conversation  with 
Mr.  Smith  in  my  office  about  that,  or  any  other  place. 

Q  Did  he  thereafter  call  you  and  increase  the  offer 
to  $9,000,000?  A  I  have  never  had  a  telephone  con¬ 
versation  with  Mr.  Smith  with  reference  to  the  Mayflower. 

Q  The  only  two  you  had  are  the  ones  you  have  related? 
A  Are  the  ones  I  have  just  related. 

Q  By  the  way,  Mr.  Folger,  there  is  some  reference 
made  in  the  complaint  here  to  the  fact  that  you  were  the 
investment  counsel  for  Donner  Corporation.  Were  you 
the  investment  counsel  for  them?  A  The  Donner  Cor¬ 
poration  is  an  investment  counsel  on  their  own  account. 
They  place  their  orders,  and  in  no  respect  do  we  give 
them  advise  or  act  as  their  counsel. 

Q  There  has  been  reference  here  to  an  alleged  offer 
by  Mr.  Kirkeby  of  $17.50  for  the  stock  held  by  the 

659  Donners  or  the  Donner  interests  in  the  Mayflower 
Hotel  Did  you  ever  hear  of  that?  A  I  know 

nothing  about  that;  never  heard  of  it 
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Q  Never  heard  of  Mr.  Kirkeby?  A  I  just  heard  the 
name,  but  that  is  all. 

Q  Let  ns  go  now  to  the  sale  of  the  Bonner  interest 
stock  to  Hilton.  When  did  yon  first  learn  of  this  and  how 
did  yon  learn  of  it?  A  On  December  13  I  had  a  telephone 
call — 

Q  December  13  or  the  10th?  A  December  10,  1946, 
I  had  a  telephone  call  from  Mr.  Stewart,  saying  that  Mr. 
Binns  was  in  his  office  and  they  were  in  process  of  closing 
a  trade  whereby  they  planned  to  sell  the  Donner  stock; 
and  that  is  the  first  indication  that  I  had  ever  had  that 
they  were  even  talking  abont  a  trade  or  that  there  were 
any  negotiations  of  any  kind  whatsoever,  and  it  was  frankly 
a  very  great  surprise  to  me. 

Mr.  Stewart  said  that  they  started  negotiations  at  such 
and  snch  a  price,  bnt  that  they  were  close  to  a  deal  and 
thought  it  could  be  sold,  within  a  few  minutes,  at  $13  a 
share.  He  said  that  Mr.  Binns  wanted  some  more  stock 
and  did  I  want  to  sell  my  stock. 

I  asked  him  wait  a  minute,  and  I  quickly  got  the  National 
quotation  sheets  and  I  found  that  the  stock  on  that  day 
was  bid  at  around  11  or  11  y2;  and  I  made  a  quick 
660  decision  and  I  returned  to  the  phone  and  I  said, 
“If  you  are  selling  your  stock  at  13,  you  can  have 
my  stock,  too,  and  some  stock  that  I  represent,”  totaling, 
I  think,  about  5,300  shares,  which  we  did  sell  to  them. 

Q  Tell  us  a  little  about  the  market  for  the  Mayflower 
stock.  What  was  the  highest  that  you  know  of  that  the 
Mayflower  stock  ever  reached?  A  I  believe  the  highest 
price  was  reached  in  the  spring  of  1946,  at  about  $18  or 
$18.50  per  share. 

Q  And  did  anything  happen  thereafter  with  respect 
to  the  stock  market  generally?  A  There  was  a  severe 
break  in  the  stock  market  in  the  autumn  of  1946,  around 
September,  and  all  stocks  went  off  sharply. 

Q  And  I  think  you  have  just  told  us  what  the  market 
was  at  the  time  of  this  sale  on  Mayflower  stock?  A  That 
*  is  right 
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Q  Mr.  Folger,  as  far  as  yon  know,  was  there  any 
consideration  paid  for  this  stock  over  and  above  the  $13 
a  share?  A  I  know  of  no  consideration,  direct  or  in¬ 
direct 

Q  I  think  yon  had  some  stock  of  yonr  own,  did  yon 
not?  A  That  is  right. 

Q  Yonr  wife  had  some  stock?  A  That  is  right 

661  Q  And  yon  had  one  client  that  had  some  stock? 
A  That  is  right. 

Q  That  had  told  yon  if  yon  sold,  let  them  know  and 
they  wonld  sell?  A  That  is  right. 

Q  As  far  as  that  stock  is  concerned,  that  block  of 
approximately  5,300  shares,  was  there  anything,  directly 
or  indirectly,  paid  or  promised  to  be  paid  other  than  the 
$13?  A  That  was  the  total  price,  and  nothing  in  addition 
to  that  was  received  directly  or  indirectly. 

Q  Or  promised?  A  Or  promised. 

BY  THE  COURT: 

Q  Do  yon  know  of  anything  directly  or  indirectly  paid 
to  the  Donner  interests  in  addition  to  the  $13  a  share? 
A  Yonr  Honor,  so  far  as  I  know,  that  is  the  total  price. 
Nothing  was  paid  to  them  directly  or  indirectly  above 
$13  per  share. 

MR.  JONES :  If  Yonr  Honor  please,  before  going  into 
the  next  topic,  I  wonld  like  to  call  the  Conrt’s  attention 
to  this. 

I  want  the  short  copy  of  the  Delaware  Law. 

The  Conrt,  I  think,  will  take  jndicial  notice  that  Chapter 
65,  Section  2062,  of  the  Delaware  Code  of  1935,  which  was 
in  effect  at  the  time  of  this  transaction,  provides 

662  as  follows : 

“Sec.  30.  Election  of  Directors;  Filling  of  Va¬ 
cancies. — All  elections  of  directors  shall  be  by  ballot,  nnless 
otherwise  provided  in  the  Certificate  of  Incorporation. 
The  first  meeting  for  the  election  of  directors  at  which 
meeting  any  bnsiness  may  be  transacted  shall  be  held 
at  any  place  either  within  or  withont  this  State  fixed  by 
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a  majority  of  the  incorporators  in  a  writing  signed  by 
them,  and  thereafter  the  said  directors  shall  be  elected 
at  the  time  and  place  within  or  without  this  State  named  in 
the  by-laws,  and  which  shall  not  be  changed  within  sixty 
days  next  before  the  day  on  which  the  election  is  to  be 
held.  A  notice  of  any  change  shall  be  given  to  each  stock¬ 
holder  twenty  days  before  the  election  is  held,  in  person 
or  by  letter  mailed  to  his  last  known  postoffice  address. 

“ Vacancies  shall  be  filled  by  a  majority  of  the  remaining 
directors,  though  less  than  a  quorum,  unless  it  is  otherwise 
provided  in  the  Certificate  of  Incorporation  or  by  the 
by-laws  and  the  directors  so  chosen  shall  hold  office  until 
the  next  atinnal  election  and  until  their  successors  shall 
be  duly  elected  and  qualified,  unless  sooner  displaced; 

provided,  however,  that,  if  the  remaining  directors 
663  shall  constitute  less  than  a  majority  of  the  whole 
Board,  upon  application  of  any  stockholder  or  stock¬ 
holders  holding  at  least  ten  per  cent  (10%)  of  the  total 
number  of  shares  of  the  capital  stock  of  the  corporation 
at  the  time  outstanding  having  the  right  to  vote  for  di¬ 
rectors,  the  Chancellor  may  in  his  discretion,  summarily 
order  an  election  to  be  held  to  fill  any  such  vacancy  or 
vacancies  or  to  replace  the  director  or  directors  chosen 
by  the  remaining  directors  as  aforesaid,  which  election 
shall  be  governed  by  the  provisions  of  Section  31  of  this 
Chapter  in  so  far  as  such  provisions  are  applicable.  The 
person  or  persons  elected  pursuant  to  said  order  shall 
serve  as  a  director  or  as  directors  until  the  next” — 

THE  COURT :  How  would  a  stockholder  find  out  about 
that  vacancy  which  had  occurred? 

MR.  JONES :  I  suppose  he  might  find  out  when  he  got 
to  his  next  meeting.  This  matter  was  all  in  the  newspapers, 
but  I  am  merely  stating  to  you — 

THE  COURT:  I  am  asking  a  practical  question,  I 
think.  Here  is  a  board  of  directors,  and  some  of  them 
resign.  It  is  not  advertised.  They  resign  and  then  there 
is  a  minority  left,  or  less  than  a  majority,  and  they  proceed 
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to  elect  successors  to  those  who  have  resigned-  Now, 

664  the  question  I  am  asking — and  you  may  not  be  able 
to  answer  it — is,  How  would  the  10  percent  of  the 

stockholders  find  out  that  this  vacancy  has  occurred  and 
is  about  to  be  filled?  How  would  the  Chancellor  know 
anything  about  it? 

MR  JONES:  I  do  not  know,  if  Your  Honor  please, 
how  they  would  find  out  unless  they  received  some  notice. 

THE  COURT :  It  is  not  of  any  particular  importance  as 
of  this  time,  but  it  is  one  of  the  things  in  the  case,  that 
is  all. 

•  •  •  • 

MR.  JONES:  •  •,  •  I  want  to  read  the  next  sen¬ 
tence. 

665  “The  person  or  persons  elected  pursuant  to  said 
order  shall  serve  as  a  director  or  as  directors  until 

the  next  annual  meeting  of  stockholders  and  until  their 
successors  shall  have  been  duly  elected  and  qualified,  and 
shall  displace  any  person  or  persons  who  may  theretofore 
have  been  appointed  by  the  remaining  directors  as  afore¬ 
said.” 

•  •  •  •  ■ 

BY  MR  JONES: 

Q  Now,  Mr.  Folger,  at  the  annual  meeting  in  March 
of  1947,  the  directors  which  had  been  elected  at 

666  the  December  19  meeting  were  elected  by  the  stock¬ 
holders,  were  they  not?  A  That  is  right. 

Q  Now,  you  might  state,  if  you  will,  Mr.  Folger,  on 
this  meeting  of  December  19,  1946,  what  happened  with 
reference  to  the  resignation  of  directors.  A  Well,  those 
matters  were  handled  by  attorneys.  I  did  not  pay  a  great 
deal  of  attention  to  it:  I  hear  at  this  proceeding  here 
that  they  resigned  or  that  their  resignations  were  sub¬ 
mitted  two  at  a  time  and  that  they  were  filled  in  that  way. 
I  have  no  recollection  of  that. 

•  •  •  • 
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Q  By  the  way,  in  connection  with  this  refinancing, 
there  was  some  information  yesterday  indicating  that  yon, 
in  company  with  Mr.  Hoskinson  of  the  Biggs  Bank,  and 
Mr.  Hartson  went  over  to  talk  to  Mr.  W.  P.  Folger,  the 
National  Bank  Examiner.  Is  he  any  relation  to  yon? 
A  Not  that  I  know  of. 

•  •  •  • 

667  BY  MB.  JONES: 

Q  Mr.  Folger,  at  the  adjournment  of  the  court, 
I  stated  that  I  intended  to  go  at  that  time  into  the  ques¬ 
tion  of  the  management  contract  and  the  renewal  of  the 
management  contract  Before  looking  over  my  notes,  I 
want  to  ask  yon  about  one  other  matter,  first. 

What  was  the  policy  of  the  board  of  Directors  of  the 
Mayflower,  prior  to  the  acquisition  of  control  by  Hilton, 
with  respect  to  dividends  ? 

A  The  question  of  dividends  came  up  repeatedly 
throughout  the  years  until  the  time  the  Hilton  people  ac¬ 
quired  control.  The  board  took  the  action  that  it  was 
wiser  and  more  prudent  to  conserve  capital  for  needed 
improvements  and  for  curtailing  debt  than  to  pay  out 
dividends. 

Q  I  notice  that  the  amended  complaint  in  this  case 
charges  that: 

“In  pursuance  of  a  scheme  to  depress  the  mar- 

668  ket  value  of  the  stock  of  Mayflower,  Donner,  act¬ 
ing  through  its  Mayflower  directors  and  officers, 

refused  to  pay  dividends  upon  said  stock.” 

Is  that  correct? 

A  That  is  not  correct  I  might  point  out  that  the 
stock  reached  its  highest  point  of  18*4  on  a  non-dividend¬ 
paying  basis. 

Q  I  think  you  testified  this  morning  that  that  was  in 
the  spring  of  1946.  A  That  is  correct 

Q  Is  the  criterion  of  a  stock’s  value  its  earnings 
rather  than  dividends?  A  Earning  power  is  the  most 
important  thing. 
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.  Q  Mr.  Folger,  with  respect  to  the  management  con¬ 
tract  which  was  entered  into  at  the  meeting  of  January 
27,  1947,  the  record  here  shows  that  that  contract  was 
voted  for  by  you,  Mr.  Baxter,  and  Mr.  Fleming.  That  is 
correct,  is  it  not!  A  That  is  correct 

Q  At  the  time  that  contract  was  voted  on — Well, 
maybe  I  can  shorten  this  a  little  bit  You  heard  Mr.  Flem¬ 
ing’s  testimony  on  the  long  discussion  that  was  entered 
into  at  that  time!  A  Yes,  I  did. 

Q  Is  your  memory  of  what  took  place  in  accord- 

669  ance  with  what  Mr.  Fleming  testified  to!  A  That 
is  right 

Q  At  the  time  you  voted  to  recommend  to  the  board 
of  Mayflower  that  it  enter  into  this  management  contract 
with  the  Hilton  Hotels  Corporation,  were  you  exercising 
your  own  independent  judgment!  A  I  was. 

Q  Did  any  officer  of  the  Hilton  Hotels  Corporation — 
Mr.  Hilton  or  anyone  else — attempt  to  exert  any  influence 
of  any  kind  on  you  to  influence  your  judgment!  A  That 
decision  was  my  own  independent  decision. 

Q  You  felt  it  was  for  the  best  interest  of  the  May¬ 
flower!  A  I  felt  it  was  for  the  best  interest  of  the 
corporation. 

Q  You  also  heard  the  testimony  of  Mr,  Fleming  as  to 
the  committee  that  was  appointed  by  Mr.  Hilton,  consist¬ 
ing  of  yourself,  Mr.  Baxter,  and  Mr.  Fleming,  to  con¬ 
sider  for  the  Mayflower  the  question  of  the  renewal  of 
that  contract  when  the  time  for  renewal  came  up.  Do 
you  concur  in  what  Mr.  Fleming’s  testimony  was  with 
respect  to  that!  A  I  concur  in  his  testimony. 

Q  In  other  words,  in  voting  to  recommend  renewal 
of  that  contract,  you  were  exercising  your  own  independ¬ 
ent  judgment!  A  That  is  right. 

Q  Acting  in  a  manner  that  you  thought  was  for 

670  the  best  interest  of  the  Mayflower!  A  That  is 
right,  sir. 


Q  In  any  of  these  renewals,  did  Mr.  Hilton  or  any 
officer,  director,  or  employee  of  the  Hilton  Hotels  Corpo¬ 
ration  in  any  way  try  to  influence  yonr  judgment?  A 
Not  in  any  respect  whatsoever. 

Q  I  notice  one  or  two  things  which  refer  to  the  amended 
complaint  on  page  61  of  the  Joint  Appendix.  It  is  al¬ 
leged  in  paragraph  V : 

“Plaintiffs  allege  npon  information  and  belief  that  dar¬ 
ing  the  year  1945  and  thereafter  the  defendant  Bonner, 
acting  through  the  defendants  Stewart  and  C.  Kenneth 
Baxter,  entered  into  a  conspiracy  with  the  defendants 
Binns,  Folger,  and  Hilton  and  the  latter’s  officers  and  di¬ 
rectors  as  follows.” 

Bid  you  enter  into  any  conspiracy  with  anyone?  A 
No.  No,  sir. 

Q  “(a)  to  secure  control  of  Mayflower  for  Hilton  by 
illegal  means,  namely,  secretly  and  fraudulently  so  as  to 
circumvent  the  stockholders  and  to  defraud  the  minor¬ 
ity  stockholders,  as  set  forth  specifically  hereinafter.” 
Is  that  correct?  A  That  is  not  correct 

Q  “(b)  to  assist  the  defendant  Hilton  in  the 
671  acquisition  of  Mayflower  stock  held  by  minority 
stockholders  at  a  manipulated  price  by  knowingly 
making  misrepresentations  as  to  the  price  paid  by  Hilton 
to  Bonner,  with  the  intent  to  induce  the  minority  stock¬ 
holders  to  sell  at  such  false  price,  as  set  forth  specifically 
hereinafter.”  Is  that  correct?  A  That  is  not  correct 

Q  Bid  you  make  any  false  misrepresentations?  A  I 
did  not. 

Q  Or  misleading  representations?  A  I  did  not 

Q  Or  did  anyone  else,  to  your  knowledge?  A  Not  to 
my  knowledge. 

Q  “(c)  to  assist  the  defendant  Hilton,  in  exercising 
its  controt  fraudulently  by  operating  Mayflower  primarily 
for  Hilton’s  benefit,  as  set  forth  specifically  hereinafter.” 
Is  that  correct? .  A  That  is  not  correct 
.  Q  It  is  further  alleged:  • 


/ 


583 


.  “  (2)  In  July,  1946,  in  order  to  prepare  for  consmmna- 
tion  of  the  conspiracy,  the  defendant  Folger,  together  with 
the  defendants  Stewart  and  C.  Kenneth  Baxter,  caused 
the  mortgage  on  Mayflower  to  be  paid  off,  so  as 

672  to  dear  the  property  for  the  benefit  of  the  future 
majority  stockholder  Hilton.”  Is  that  correct?  A 

That  is  not  correct  -  ,  . 

Q  “Instead  of  consummating  this  arrangement  with 
the  banks  with  whom  it  was  made,  the  brokerage  firm  in 
which  the  defendant  Folger  is  the  senior  partner  was  in¬ 
terposed  as  the  buyer  of  the  notes.  The  money  for  the  pur¬ 
chase  of  these  notes  came  from  the  banks  and  not  from 
the  defendant  Folger,  but  the  records  of  the  defendant 
Mayflower  were  erroneously  caused  to  reflect  a  sale  to  the 
firm  of  which  the  defendant  Folger  is  senior  partner, 
whereas  in  truth  and  in  fact  sale  was  to  the  banks.”  Is 
that  correct?  A  That  is  not  correct 

Q  Do  you  know  anything  about  any  juggling  of  books 
to  cause  them  to  represent  falsely  or  misleadingly  the 
true  transaction?  A  Absolutely  not 

Q  Was  this  a  sale  to  the  banks?  A  It  was  a  sale  to 
Folger,  Nolan. 

Q  It  is  further  alleged  that:  • 

“In  or  about  August,  1945,  the  defendant  Folger,  as 
president  of  the  board  of  directors  of  Mayflower,  received 
an  offer  for  the  purchase  of  the  Mayflower  Hotel  in 

673  the  amount  of  $9,000,000,  which  offer  he  communi- 
v  cated  to  his  co-conspirators,  the  defendants  Stewart 

and  C.  Kenneth  Baxter.  In  pursuance  of  the  scheme  or 
conspiracy  as  set  forth  hereinbefore  and  in  violation  of 
their  fiduciary  duties,  the  defendants  Folger,  Stewart, 
and  C.  Kenneth  Baxter,  refused  to  consider  said  offer 
and  did  not  submit  it  to  the  chairman  of  the  board  of 
directors,  and  kept  it  secret  from  their  co-directors  and 
the  stockholders.” 

Is  that  correct?  A  I  received  no  such  offer. 

Q  I  think  you  have  also  testified  that  you  never  heard 
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of  the  Kirkeby  offer.  A  I  never  heard  of  the  Kirkeby 
offer. 

MB.  JONES:  Yon  may  cross-examine. 

I  have  agreed  with  counsel  for  the  plaintiffs  that  all 
the  exhibits  which  were  attached  to  the  original  bill  in 
this  case,  and  which  appear  in  the  joint  appendix  which 
has  been  presented,  may  be  nsed  by  either  side  as  if  in 
evidence. 

MB.  BEACH:  That  is  correct,  if  the  Court  please. 

THE  COTJBT :  All  right 

MB.  JONES:  And  may  be  treated  as  part  of  the  rec¬ 
ord  for  all  purposes. 

MB.  BEACH:  That  is  correct;  and  that  includes  also 
the  amended  bill. 

674  MB.  JONES:  That  is  right 

MB.  BEACH:  In  other  words,  all  the  exhibits 
in  the  record  that  are  in  the  amended  bill  or  original  bill 
will  be  considered  in  evidence. 

MB.  JONES:  Bight 

Cross  Examination 

•  •  •  • 

Q  Mr.  Folger,  when  did  you  first  enter  into  the  broker¬ 
age  business?  A  In  1929. 

Q  Two  years  prior  to  when  you  went  on  the 

675  Mayflower  situation?  A  Yes. 

Q  Prior  to  1929,  what  was  your  occupation?  A 
Well,  I  was  connected  with  a  shipping  organization  in 
Bochester,  New  York. 

Q  Had  you  heard  of  the  Donners  prior  to  that  time, 
sir?  A  No;  I  had  just  heard  of  the  Donner  Steel  Com¬ 
pany.  I  didn’t  meet  Mr.  Donner  or  have  any  connection 
with  him  until  he  came  on  the  board. 

Q  But  your  employment  or  your  connections  in  busi¬ 
ness  prior  to  becoming  a  broker  were  not  with  any  affilia¬ 
tion  with  the  Donner  Company  at  all?  A  No. 
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BY  THE  COURT: 

Q  Was  Mr.  Donner  on  the  Mayflower  board!  A  Your 
Honor,  Mr.  Donner  was  on  the  board  for  a  very  months, 
just  about  the  time  C.  K.  Baxter  came  on.  I  don’t  be¬ 
lieve  he  attended  more  than  one  or  two  meetings;  then 
he  went  to  Europe  and  resigned. 

Q  That  was  about  when!  A  Oh,  I  would  guess — 
MR.  JONES:  From  1936  to  1938.  I  have  the  record 
here. 

THE  COURT:  All  right  That  is  all  I  want  to  know. 
BY  MR.  BEACH: 

676  Q  So  you  formed,  did  you,  the  company  of  Fol- 
ger,  Nolan  in  1929?  A  1931. 

Q  In  1931.  You  were  in  the  brokerage  business,  as  I 
understand  it,  from  1929  to  1931?  A  That  is  right 
Q  Whom  were  you  affiliated  with  from  1929  to  1931? 
A  I  was  connected  with  a  Aim  known  as  Southern  Se¬ 
curities  Corporation. 

•  •  •  • 

.  Q  In  1931,  as  I  understand  it,  you  formed  this  corpo¬ 
ration  of  Folger,  Nolan  &  Company?  A  That  is  correct 
Q  Is  that  Mr.  James  Nolan?  A  James  Parker  Nolan. 
Q  Are  there  any  other  members  of  the  firm,  or  were 
there  at  that  time?  A  He  and  I  are  the  partners. 

677  Q  There  are  only  two  of  you  at  the  present  time? 
A  Yes. 

Q  Would  you  mind  telling  us  exactly  what  proportion 
of  the  interest  in  that  company  you  hold?  A  I  have  80 
per  cent  of  the  capital  stock. 

Q  You  have  80  per  cent  of  the  income;  is  that  correct? 
A  No,  that  is  not  correct 

Q  It  is  not?  A  No.  There  are  in  the  firm  about  a 
dozen  senior  men — officers — who  are  active  in  the  firm, 
and  there  is  a  profit-sharing  arrangement  at  the  end  of 
the  year  which  is  separate  and  apart  from  capital  interest 
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678  Q  When  did  yon  first  meet  anyone  connected 
with  the  Donner  interests?  A  It  was  in  1936, 

when  Mr.  Donner  came  on  the  board  of  Mayflower. 

Q  Was  the  sinking  fund  in  existence  at  that  time,  sir?. 
A  Yes ;  I  believe  the  sinking  fond  had  started  to  operate 
prior  to  the  time  Mr.  Donner  came  on. 

•  •  •  • 

BY  MB.  BEACH: 

Q  When  Mr.  Donner  came  on  the  board,  Mr.  Folger, 
did  yon  shortly  thereafter  bny  or  sell  Mayflower  securities 
to  the  Donner  interests?  A  I  don’t  believe  we  had  any 
transactions  with  the  Donner  trust  for  three  or  four  years. 

Q  Do  yon  recall,  sir,  when  was  the  first  transaction 
yon  ever  had  with  the  Donner  interests  or  Donner  trust? 
A  Well,  the  records  are  taken  and  I  think  are  on  file 
with  counsel.  I  would  judge  they  were  probably  around 
1939,  possibly,  but  that  is  just  a  guess.  I  think  the  exhibits 
are  there. 

Q  Do  you  know  who  in  1939  had  the  control  of 

679  the  stock  of  the  Mayflower  Hotel,  sir?  A  No.  I 
knew  it  was  represented,  when  Mr.  Donner  came 

on  the  board,  that  he  had  large  holdings  of  the  bonds,  but 
I  never  knew  just  the  exact  amount  It  was  felt  that  he 
was  the  largest  individual  interest  in  the  property. 

Q  When  you  say,  “it  was  felt,”  that  was  just  a  sort 
of  feeling  of  the  people  connected  with  the  Mayflower? 
A  That  is  right 

Q  When  you  were  more  or  less  selected  to  purchase 
these  bonds  for  the  sinking  fund,  you,  of  course,  had  ac¬ 
cess  to  the  records  to  see  who  was  the  largest  holder  of 
the  bonds  outstanding,  did  you  not?  A  I,  as  an  officer, 
had  access  to  the  bondholders’  records. 

Q  At  that  time,  when  you  were  working  on  that  phase 
of  the  situation,  who  was  the  largest  bondholder?  A  I 
would  point  out  that  the  Donner  interests  were  held  in 
trust,  and  the  name  of  Donner,  as  I  recall,  did  not  appear 
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on  the  stockholders’  list  There  would  be  holdings  of  the 
Wilmington  Trust,  Louisville  Trust,  and  various  banks 
who  were  acting  as  nominees.  Of  my  own  knowledge,  I 
did  not  know  for  what  trust  they  were.  But  as  the  years 
went  on,  it  became  evident  that  they  were  banks  repre¬ 
senting  the  Donner  trust  ■ 

Q  When  was  it  that  you  first  learned,  Mr.  Fol- 

680  ger,  that  the  Wilmington  Trust,  the  Mellon  Trust, 
and  these  other  trust  companies  were  acting  for  the 

Donner  interests?  A .  Well,  I  think  shortly  after  Mr. 
Donner  came  on  and  the  question  of  proxies  coming  in. 
It  would  be  known  that  the  proxies  of  the  Wilmington 
Trust  would  be  Donner  stock. 

Q  When  you  say,  “the  proxies  of  the  Wilmington 
Trust,”  when  was  the  first  time  that  came  to  your  atten¬ 
tion,  sir?  A  Well,  shortly  after  Mr.  Donner  came  on  the 
board.  At  the  time  or  shortly  prior  to  that,  we  did  not 
know  how  extensive  Mr.  Donner ’s  interests  were.  But  I 
think  Mr.  Sayre,  who  had  known  him  in  Philadelphia  on 
the  board,  said  that  Mr.  Donner  was  a  big  holder  of  the 
bonds,  and  that  fact  was  borne  out  by  later  events. 

Q  When  you  say  you  saw  proxies  that  came  in,  what 
was  indicative  on  the  proxies  that  would  connect  that  in¬ 
formation  with  the  Donners?  I  do  not  quite  follow  you. 
on  that.  A  Well,  the  Wilmington  Trust  would  send  in 
proxies  for  the  Donner  stock  and  bonds. 

Q  Would  it  be  indicative  on  the  proxies  that  they  were 
sent  in  on  behalf  of  the  Donners?  A  No.  It  was  com¬ 
mon  knowledge,  I  think,  that  they  were  Donner  bonds 
or  Donner  securities. 

Q  When  was  the  first  you  ever  sold,  if  you  re- 

681  call,  any  securities  to  the  Donners?  A  My  guess 
would  be  around  1938  or  1939. 

•  •  •  • 

Q  In  1938-  or  1939?  A  That  may  be  a  bit  early*  It 
may  not  be  until  1940. 
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Q  I  mean  to  your  best  recollection,  sir.  Who  was  the 
person  that  approached  yon  to  buy  those  securities  that 
were  connected  with  the  Donner  interests?  A  Mr.  C.  K. 
Baxter. 

Q  He  was  the  first  person  you  made  contact  with,  deal¬ 
ing  in  securities  of  the  Mayflower  Company  to  the  Donner 
people?  A  That  is  correct 

Q  Was  the  first  transaction  stock  or  bonds?  A  I  be¬ 
lieve  it  was  bonds. 

Q  That  was  when?  A  As  I  reconstruct  the  thing, 
my  best  guess — it  is  nothing  more  than  a  guess — is  that 
it  would  be  probably  1939  or  1940.  It  may  have  been  1941. 
It  has  been  15  years — 

682  Q  You  have  had  an  opportunity  to  and  have  gone 
over  these  things,  I  believe,  since  this  case  started. 
Was  that  transaction  a  transaction  in  which  there  was 
$190,000  in  bonds  involved?  A  There  was  a  block  of 
bonds  that  we  were  negotiating  for,  owned  by  the  Oak- 
mont  Corporation,  of  about  190  bonds  with  stock  attached. 
The  records  indicate — and  since  my  original  deposition 
was  taken,  I  have  checked  and  learned,  sir— that  we  bought 
from  them  about  90  bonds,  I  think,  in  one  block,  and  I 
thought  at  the  time  we  might  have  bought  the  entire  block, 
but  the  record  indicates  that  we  bought  about  90  of  those 
bonds. 

Q  Well,  was  that  the  first  transaction  you  had  with  the 
Donner  interests — through  Mr.  C.  Kenneth  Baxter?  A 
That  is  my  best  recollection,  sir. 

Q  Had  you  been  requested  by  Mr.  C.  Kenneth  Baxter 
to  pick  up  any  bonds  you  could  for  the  Donner  interests? 
A  Well,  I  don’t  recall  the  exact  conversation,  but  when 
this  block  became  available,  I  think  I  was  approached  by 
New  York  people,  who  said  this  block  of  bonds  might  be 
procured,  and  I  discussed  it,  or  Mr.  Baxter  had  initiated 
the  conversation — I  have  forgotten  which — and  they  evi¬ 
denced  an  interest  in  it  and  indicated  that  they  would  be 
interested  in  buying  the  bonds  at  a  price. 


Q  At  the  time  that  70a  had  that  transaction 
683  -with  Mr.  Baxter,  yon  were  not  a  director  of  May¬ 
flower,  were  yon?  A  Oh,  yes;  I  have  been  a  di¬ 
rector  since  1935. 

Q  Was  the  sinking  fnnd  in  effect  then?  A  That  is 
right 

Q  So  when  yon  were  able  to  collect  those  90  bonds, 
yon  did  make  a  deal  with  the  Donner  people?  A  That 
is,  first  offering  the  bonds  to  the  sinking  fond.  I  think 
it  is  important  that  the  record  show  that  in  all  cases 
bonds  available  in  the  market  were  offered  to  the  sinking 
fnnd  first,  before  they  were  sold  to  anyone  else,  then  as 
in  all  other  transactions  during  the  eight  years. 

Q  When  yon  offered  these  bonds  to  the  sinking  fund — 
A  They  didn’t  want  them. 

Q  They  didn’t  want  them,  and  yon  then  sold  them  to 
the  Donner  interests?  A  That  is  right;  and  "bought  some 
myself. 

Q  That  is  the  only  time  yon  bought?  I  think  yon  tes¬ 
tified  in  your  deposition  they  were  the  only  bonds  yon 
bought  in  the  Mayflower  for  your  own  self;  is  that  cor¬ 
rect?  A  .  I  have  since  gone  over  the  record,  and  I  point 
out  that  during  these  eight  years  there  were  375  sales 
and  therefore,  375  purchases  with  the  sinking  fond,  a 
total  of  850  transactions,  and  I  presume  there  were  two 
or  three  hundred,  or  maybe  more,  transactions  of  the 
stock,  a  total  of  1,000  or  1,100  transactions.  There 
674  were  some  isolated  cases  there,  I  think,  in— well,  I 
don’t  recall  the  year.  The  record  shows  that  I  ac¬ 
quired  or  had  ownership  in  a  block  of  bonds  and  stock  for 
a  few  days  prior  to  the  time  T  owned  these  ten  bonds,  as  I 
recall,  or  about  that  time.  But  there  were  just  two  or  three 
isolated  cases.  My  total  holdings  never  at  any  time  ex¬ 
ceeded,  I  think,  ten  or  twelve  bonds  with  stock  attached. 
I  never  bought  stock  separately.  Mr 
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Q  Mr.  Folger,  as  I  understood  yonr  direct  testimony, 
np  to  sometime  in  1940,  when  these  bonds  were  bought 
for  the  Mayflower  Hotel  sinking  fund,  those  bonds  had 
the  stock  attached  to  them?  A  That  is  right,  sir. 

Q  Those  bonds  were  retired  or  cancelled;  is  that  cor¬ 
rect?  A  They  were  retired,  I  think,  and  subsequently 
cancelled. 

Q  Then,  the  stock,  up  to  a  certain  period  of  time  in 
1940,  which  was  attached  to  those  bonds  was  likewise 
retired  or  put  back  into  the  treasury?  A  The  stock 
which  we  had  acquired  with  the  bonds  prior  to  1940 

685  was  put  in  the  treasury  and  was  retired.  It  was 
not  outstanding. 

Q  Can  you  tell  me  about  what  time  that  was  in  1940? 
A  I  think  it  was  the  spring  of  1940. 

Q  Then,  from  that  time  on,  when  you  would  buy  bonds 
for  the  sinking  fund,  would  they  have  the  stock  attached 
to  them?  A  No;  the  bonds  and  the  stock  were  separate 
transactions. 

Q  So  the  Mayflower  from  the  spring  of  1940  on  never 
again  purchased  for  the  sinking  fund  any  stock?  A  The 
Mayflower  never  dealt  in  its  own  stock  as  such. 

Q  Except —  A  Except  as  it  acquired  stock  when  it 
bought  bonds. 

Q  That  is  right  Now,  from  1940  on,  Mr.  Folger,  did 
you  purchase  bonds  for  the  Donner  interests?  A  Well, 
I  think  the — if  I  have  the  exhibit  in  mind— you  mean 
purchased  from  them  or  for  them? 

Q  For  them,.  A  I  think  the  record  shows  that  we 
purchased  for  them  in  the  neighborhood  of  62  bonds. 

•  •  •  • 

686  Q  Mr.  Folger,  Plaintiffs’  Exhibit  55  shows  that 
on  the  21st  of  December,  1939,  you  bought  50,000 

bonds  at  87*4.  That  was  the  first  transaction  under  the 
sinking  fund;  is  that  correct?  A  Not  under  the  sinking 
fund. 


ME.  JONES :  That  is  the  Donner  acquisition. 

ME.  BEACH :  Oh,  this  is  the  first  transaction  with 
the  Donner  interests. 

THE  WITNESS:  Well,  the  exhibit,  I  am  sure,  is  cor¬ 
rect  I  have  seen  it.  Yes,  toward  the  end  of  1939.  That 
is  correct. 

BY  MB.  BEACH: 

Q  Then,  np  through  1943,  the  transactions  that  you 
had  for  the  Donner  trust  in  bonds  amounted  to  $62,340! 
A  That  is  correct 

Q  The  total  profit  of  Folger,  Nolan  from  all  sources 
was,  over  that  period  of  time,  from  December  21, 
687  1939,  to  October  25,  1943,  «2,93L38t  A  Well,  I 

assume  counsel  has  checked  it 

ME.  JONES:  Correct 


; 

Q  You  were  president  of  the  corporation  on  December 
31,  of  1936,  or  prior  to  that  time,  sir!  A  That  is  right, 
of  the  Mayflower  Corporation. 

Q  That  is  what  I  mean.  A  That  is  correct. 

Q  In  the  bill  of  complaint  there  is  an  allegation  that 
“the  financial  statement  of  Mayflower  shows  $3,210,585 
undistributed  surplus.” 

That  is  correct,  is  it  not?  A  I  believe  it  is. 

Q  Then,  in  that  same  complaint,  sir,  under  the  reor¬ 
ganization  plan  of  1934,  all  the  first  and  second 
688  trusts  and  existing  stock  issues  were  cancelled,  and 
a  new  first  trust  of  $4,450,860  was  placed  on  the 
property,  and  a  new  stock  issue  of  445,086  shares  of 
common  stock  at  $1.00  per  share  was  authorized;  that  is 
correct,  is  it  not?  A  That  is  correct. 

Q  “During  the  period  in  which  the  hotel  was  operated 
by  the  defendant  Mayflower,  the  first  deed  of  trust  indebt¬ 
edness  was  reduced  from  $4,450,860  to  $1,675,000,  as  of 
December  31,1946”?  A  That  is  correct 

Q  Now,  Mr.  Folger,  while  you  were  connected  with  the 
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Mayflower  Hotel,  and  up  to  1946,  it  is  a  fact,  is  it  not, 
that  the  Donner  interests  did  dominate  the  board?  They 
had  control  all  the  way  through?  A  The  Donner  trusts 
controlled  the  stock — had  voting  control — had  control  of 
the  voting  stock. 

Q  When  you  went  on  the  board,  can  you  tell  me  how 
you  happened  to  go  on  the  board,  sir?  A  Well,  I  went 
on  the  board  in  1935.  I  was  one  of  the  three  reorganize 
1  tion  managers.  I  was  invited  to  become  one  of  the  origi¬ 
nal  members  of  the  board. 

Q  Who  asked  you  to  become  a  member?  A  Well,  I 
think  Mr.  James  Stephens,  a  New  York  lawyer,  asked  me 
if  I  would  be  willing  to  go  on  the  board.  I  told  him  I 
would. 

689  Q  It  was  not  because  of  the  Donners?  A  I 
had  no  connection  with  the  Donners. 

BY  THE  COURT: 

Q  Whom  did  Mr.  Stephens  represent?  A  Mr.  Ste¬ 
phens,  Your  Honor,  was  the  lawyer  who  worked  with  Mr. 
Lesh  at  the  time  of  the  reorganization  of  the  property. 
I  believe  he  was  connected  with  the  Thatcher  Arm  in  New 
York. 

BY  MR.  BEACH: 

Q  Any  transactions  in  securities  of  the  Mayflower  that 
you  had  with  the  Donner  interests  were  always  carried 
on  through  C.  Kenneth  Baxter?  A  Mostly  through  C. 
Kenneth  Baxter. 

Q  Was  there  any  other  person  connected  with  the 
Donner  trust  with  whom  you  ever  had  any  transactions 
in  securities?  A  Occasionally  possibly  with  Mr.  Stew¬ 
art,  but  mostly  with  C.  Kenneth  Baxter. 

Q  You  knew  Mr.  Binns  when  he  came  on  the  board? 
A  I  never  met  Mr.  Binns  until  he  came  on  the  board. 
I  may  have  met  him  once  or  twice  casually,  but  never  saw 
much  of  him. 

Q  Do  you.  recall  that  he  tendered  his  resignation  in¬ 
side  of  a  week?  A  Yes. 


Q  It  was  not  accepted,  as  I  believe  the  evidence 
690  will  show,  until  1945?  A  That  is  right 

Q  During  the  period  from  1932  to  1945 —  A 


1942. 

Q  From  1942  to  1945  he  was  still  carried  on  the  execu¬ 
tive  committee  for  a  certain  portion  of  time,  was  he  not? 
A  Part  of  that  time.  -:'i%  ; 

Q  Do  you  have  any  independent  recollection  as  to  how 
long  he  was  carried  on  the  executive  committee?  A  Just 
as  a  guess,  it  would  be  a  year  and  a  half.  That  is  just 
a  guess. 

Q  During  the  period  of  those  three  years,  did  he  at¬ 
tend  many  directors*  meetings?  A  He  attended  several, 
yes. 

Q  Were  your  directors*  meetings  monthly?  A  Well, 
approximately  so.  ' 

Q  Mr.  Binns  was  carried  at  a  salary  of  $3,000  a  year 
while  he  was  serving  on  the  executive  committee?  A 
For  the  period  he  was  on  the  executive  committee;  that 
is  right 

Q  Mr.  Folger,  what  was  your  salary,  sir,  when  you 
first  became  connected  with  the  Mayflower  Hotel— paid 
by  the  Mayflower  Hotel?  A  Well,  originally  the  direc¬ 
tors  were  paid  no  fees — served  without  fees— ^antil  about 
1938,  as  I  recall;  and  then,  I  believe,  the  fees  be- 
691  came  $20  a  meeting.  In  1940  there  came  out  of  the 
voting  trust  my  salary,  which  was  $3,000  a  year. 
BY  THE  COURT: 

Q  As  treasurer?  A  As  secretary-treasurer. 

BY  MR.  BEACH: 

Q  That  is  just  what  I  was  going  to  ask  you,  sir.  As 
secretary-treasurer,  you  received  $3,000  a  year  until  when, 
sir?  A  The  spring  of  1945, 1 believe. 

Q  Then  you  became  president?  A  That  is  right 
There  were  some  changes  in  the  by-laws,  and  Mr.  Beale 
remained  senior  officer,  although  Ms  title  was  chairman 
of  the  board,  and  Ms  salary  was  raised  to  $5,000.  I  be- 
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came  president  and  was  the  second  senior  officer,  and  my 
salary  from  then  on  was  $4,000. 

Q  Mr.  Beale  was  chairman  of  the  board  at  $5,000?  A 
That  is  right 

Q  Did  yon  know  that  while  Mr.  Binns  was  serving  on 
the  executive  committee  during  the  period  from  1942  to 
1945  he  was  also  being  compensated  as  being  connected 
with  the  Hilton  Hotels?  A  I  knew  nothing  of  his  con¬ 
nections  with  the  Hiltons. 

Q  You  did  not?  There  was  some  testimony  in  this 
case,  Mr.  Folger,  I  believe,  that  the  transactions 

692  you  had  with  the  Donners  in  the  sale  of  securities 
to  them  were  on  a  graded  commission  that  you  were 

to  charge  them.  A  As  I  recall  it,  it  was  stipulated  that 
I  the  commissions  would  be  the  Washington  Stock  Exchange 
commissions  for  stock  of  that  value. 

Q  What  was  that  commission,  sir?  A  I  think  it 
started,  when  the  stock  was  lower  priced,  at  about  five 
i  cents,  and  then  I  think  it  eventually  became  eleven  cents 
a  share;  so  the  range,  if  I  recall  correctly,  over  the  years 
through  which  I  acquired  that  stock,  varied  from  five  to 
ten  or  eleven  cents,  depending  on  the  value  of  the  stock 
at  the  time  of  purchase. 

Q  Do  you  have  the  same  range  of  compensation  or 
commission  as  to  bonds?  A  As  to  bonds,  there  were 
I  just  a  few  transactions,  and  my  impression  is  that  the 
commission  there  was  two  and  a  half  a  bond,  at  that  rate — 

$2.50  a  bond. 

Q  Did  you  charge  the  same  commission  to  the  May¬ 
flower  Hotel  when  you  were  buying  for  the  sinking  fund? 

A  Oh,  no;  as  I  testified  this  morning,  there  was  an  en¬ 
tirely  different  relationship  in  the  sinking  fund  activities 
I  from  what  there  is  in  just  the  casual  acquisition  of  bonds 
— isolated  transactions.  My  services  to  the  sinking  fund  i|| 
were  continuous  and  involved  an  entirely  different  set  of 
circumstances  than  apply  just  in  the  case  of  per- 

693  sonal  purchases  of  bonds  in  the  open  market. 

Q  Well,  you  charged  the  Mayflower,  I  believe 


the  record  shows,  $7.50  per  bond?  A  That  was  the 
agreed  price  from  1936  throughout  the  operation  of  the 
sinking  fund,  and  for  the  reasons  that  I  have  stated. 


Q  While  you  were  receiving  these  commissions  for  the 
sinking  fund,  you  were  also  an  officer  of  the  company, 
receiving  salary  from  the  Mayflower?  A  That  is  right 

Q  There  has  been  some  discussion  here,  Mr.  Folger, 
in  reference  to  the  Mayflower  joining  in  with  a  chain  of 
hotels.  That  has  always  been  a  subject  of  discussion  in 
the  board  of  directors’  meetings?  A  Yes;  I  think 
694  the  minutes  will  reveal  that  It  has  been  considered 
over  a  long  period  of  time. 

Q  It  was  always  the  feeling,  was  it  not,  of  the  board 
of  directors,  up  until  the  time  the  Dormers  sold  their 
stock  to  the  Hiltons,  that  the  Mayflower  should  not  be 
affiliated  with  any  chain  of  hotels  or  with  that  type  of 
thing;  is  that  correct?  A  The  decision  was  adverse 
wherever  management  companies  sought  a  management 
contract  simply  to  get  a  gross  profit  on  the  business  and 
where  they  had  no  financial  interest  in  the  company. 

Q  Where  they  had  no  financial  interest  in  the  com¬ 
pany?  A  That  is  right 

Q  You  felt — and  did  not  the  board  feel — that  there  was 
no  necessity  at  all  for  joining  up  with  a  chain  of  hotels? 
A  In  those  circumstances  and  conditions  which  obtained 
then,  we  did  not 

Q  In  any  circumstances?  A  Mr.  Beach,  we  passed 
on  each  proposition  as  it  came  before  the  board.  I  think 
there  were  two  or  three  offers,  possibly,  from  the  Knott 
chain,  from  the  American  Hotels  chain,  I  think  Hitz  one 
time  early  in  the  history  of  the  hotel,  and  possibly  the 
Waldorf.  But  each  of  those  was  considered  on  its  merits 
as  of  that  time.  ^  t 

Q  Didn't  you  feel,  Mr.  Folger,  as  president  of  the 
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company,  and  from  your  association  with  other  of- 

695  ficers  and  directors  of  the  company,  that  as  long 
.  as  the  Donners  had  the  large  block  of  stock,  and  as 

long  as  you  had  Mr.  Mack  as  manager,  the  hotel  was  oper¬ 
ating  successfully,  and  you  did  not  want  to  be  affiliated 
with  any  chain  T  A  Mind  you,  of  course,  Mr.  Beale  was 
"4  senior  officer,  and  probably  more  directly  charged  with 
'  management  than  any  other  individual.  There  were  those 
things ;  but  with  all  those  facts,  your  statement  is  correct. 

Q  I  do  not  mean  to  challenge  you,  but  did  you  not  so 
testify  in  your  deposition?  Did  you  ever  have  a  discus¬ 
sion  with  Mr.  C.  Kenneth  Baxter  prior  to  December,  1946, 
with  reference  to  the  sale  of  the  Donner  stock?  A  Well, 
at  various  times  he  would  refer  to  the  property  there,  and 
I  know  that  during  the  strike  he  was  quite  disturbed  about 
it,  and  there  was  always  the  possibility  in  my  mind  that 
some  day  they  might  sell  that,  because  I  knew  they  were 
investment — they  could  buy  and  sell  securities;  but  there 
was  no  specific  discussion  or  any  particular  proposition 
to  consider,  that  I  know  of. 

Q  Do  you  recall  during  the  year  1946  ever  discussing 
the  possibility  of  the  Donner  interests  selling  their  stock? 
A  I  have  no  direct  recollection  of  any  discussion. 

Q  Do  you  have  any  direct  recollection  of  Mr.  Baxter 
ever  discussing  a  specific  sale  of  the  Donner  stock?  A 
Not  anything  specific. 

696  Q  It  was  always  general?  A  Just  a  general 
possibility  that  they  might  selL 

Q  Mr.  Folger,  I  show  you  Plaintiffs’  Exhibit  43,  which 
is  a  letter  dated  May  1,  1946,  from  Nelson  T.  Hartson, 
and  ask  you  if  you  received  that  A  Yes. 

•  •  •  • 

A  That  was  an  unsolicited  comment,  and  I  don’t  recall 
the  circumstances.  I  do  know  that  from  time  to  time  prop¬ 
ositions  came  before  the  board.  I  think  a  mnn  by 

697  the  name  of  Wheeler  brought  in  a  tentative  offer. 
It  might  have  been — I  know  that  was  discussed  with 

Mr.  Hartson  personally. 
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I  never  thought  it  was  a  practical  thing  for  the  com¬ 
pany  to  be  sold  en  bloc.  When  brokers  would  come  to  me, 
I  would  say,  “This  belongs  to  2,000  people.  You  might 
go  to  Walter  Gifford  and  say  you  want  the  telephone  com¬ 
pany,  or  you  might  go  to  Mr.  Fleming  and  say,  ‘I  want 
to  buy  the  Biggs  Bank.’  But  this  is  a  going  concern  that 
belongs  to  2,000  people.” 

The  practicability  of  moving  a  property  of  that  kind 
en  masse  did  not  seem  to  me  very  real. 

•  •  •  >  • 

Q  Did  not  the  Donner  interests  in  May,  1946,  own  al¬ 
most  50  per  cent  of  the  stock?  A  They  owned  about 
half  of  it,  yes. 

Q  You  say  this  letter  was  unsolicited?  A  Unsolic¬ 
ited. 

Q  You  know  none  of  the  circumstances?  A  None  of 
the  circumstances,  no,  sir. 

•  •  •  • 

698  Q  But  you  do  know  that  at  or  about  the  1st  of 
May,  1946,  the  Donner  interests  controlled  50  per  cent, 

.  or  a  little  less  than  50  per  cent,  of  the  stock? 

699  A  '  That  is  right. 

Q  Mr.  Folger,  coming  down  to  the  question  of 
this  loan — this  note — of  $1,700,000,  that  occurred  on  May 
27,  1946,  I  believe  it  was,  when  you  made  your .  offer  to 
the  Mayflower  Hotel?  A  That  is  right 

Q  That  offer  was  submitted  by  your  company,  by  Mr. 
Nolan?  A  That  is  right 

Q  It  was  accepted  the  same  day;  is  that  correct?  A 
That  is  right  ■  ;  ,  ■  r 

Q  Subject  to  the  approval  of  legal  advice?  A  That 
is  right  rY 

Q  When  was  the  first  time  that  you  spoke  to  any  hank, 
asking  them  to  participate  in  this  loan  of  $1,700,000?  A 
When  we  required  ownership  of  the  issue,  on  July  12. 


Q  You  had  not  spoken  to  anybody  prior  to  that  time? 
A  We  made  no  offerings  prior  to  that  time. 

Q  Had  you  consulted  any  attorney  to  find  out  whether 
or  not  it  was  proper  for  you,  as  president  of  the  com¬ 
pany,  to  make  such  an  offer?  A  I  consulted  Nelson  Hart- 
son,  of  Hogan  &  Hartson. 

Q  When  was  it  that  you  consulted  him,  sir?  A  Well, 
in  the  spring  of  1946.  I  had  previously  consulted  Paul 
Lesh  in  1944  on  the  same  issue. 

700  Q  As  I  understand  your  testimony,  you  never 
spoke  to  any  bank  or  banker,  saying  that  you  were 
contemplating  buying  the  $1,700,000  in  notes,  until  after 
the  contract  of  July  12, 1946,  was  signed?  A  Mr.  Beach, 
let  me  get  this  straight.  During  the  time  we  were  nego¬ 
tiating,  or  during  the  period  that  we  were  contemplating 
this  financing,  we  had  exploratory  conversations  and 
checked  the  market  with  banks  and  insurance  companies, 
not  only  here  but  generally  throughout  the  country.  But 
we  did  not  specifically  offer  them  or  discuss  the  specific 
type  of  deal,  or  the  deal  that  we  had  in  mind. 

There  is  a  period  in  the  activities  of  an  investment 
banker  known  as  orientation  of  values,  when  you  check 
the  type  of  paper  and  the  going  rates  and  what  it  would 
likely  sell  for,  and  make  up  your  own  mind  as  to  where 
it  could  be  disposed  of. 

Q  That  orientation  and  those  discussions  all  took  place 
prior  to  May  27,  1946,  did  they  not?  A  Chiefly,  yes. 


j  701  My  question  is,  Mr.  Folger,  when  was  the  first 
time  you  spoke  to  a  banker  after  May  27,  1946, 
i  about  participating  in  this  loan?  A  Well,  we  discussed 
with  Washington  bankers  the  type  of  paper  that  would 
be  eligible  and  could  be  purchased  by  national  banks. 
702  That  was  a  very  close  point  there,  and  I  don’t  re¬ 
call  the  number  of  conversations,  but  I  had  several 
conversations  with  the  Treasury  officials  there,  and  I  had. 


I  think,  conversations  with  Mr.  Fleming  a  time  or  two, 
and  conversations  with  Mr.  Hoskinson,  abont  the  legality 
of  a  certain  type  of  paper  that  we  had  in  mind.  Bnt  it 
was  to  find  out  whether  or  not  a  bank  conld  legally  own 
and  acquire  these  securities  and  hold  them  in  their  port¬ 
folio,  because  there  was  no  point  in  our  trying  to  put 
over  a  private  placement  that  was  not  eligible  for  bank 
holdings — bank  ownership. 

Q  Did  those  conversations  you  have  just  testified  about 
take  place  after  May  27,  1946!  A  Well,  I  would  say 
once  or  twice  during  June.  Naturally,  we  were  very 
eager  to  make  sure  before  the  final  contract  was  signed 
in  July  that  we  had  a  type  of  paper  that  was  eligible  and 
could  be  sold  and  could  be  bought  by  banks.  Of  course, 
that  was  four  years  ago,  and  I  haven’t  the  conversations 
definitely  in  mind;  but  I  know  that  was  one  of  the  main 
points  that  we  had  in  mind— and,  of  course,  the  rate  of 
25/8. 

Q  Maybe  you  did  not  understand  me.  Maybe  1  put  it 
clumsily.  Between  May  27,  1946,  and  July  12,  1946,  did 
you  discuss  with  any  bank  the  fact  that  you  were  contem¬ 
plating  buying  or  had  offered  to  buy  $1,700,000  in  notes 
from  the  Mayflower  Hotel!  A  Well,  I  discussed 
703  that  with  Mr.  Fleming  and,  I  think,  with  Mr.  Hos¬ 
kinson.  I  believe  on  another  occasion,  my  deposi¬ 
tion  shows,  I  was  walking  up  to  the  dub  for  lunch  with 
Dan  Bell,  and  he  said  something  to  me  about  Mayflower 
financing. 

I  said,  “I  can’t  discuss  that  with  you  at  this  time,”  and 
that  terminated  our  conversation,  because  we  operate  under 
a  very  strict  rule  of  the  Securities  and  Exchange  Com¬ 
mission  that  we  cannot  beat  the  gun;  in  other  words,  we 
cannot  offer  securities — this  or  any  other  type  of  securi¬ 
ties — prior  to  the  date  of  issuance. 

Q  In  May  you  had  agreed  to  do  this  very  thing,  had 
you  not!  A  Pardont 


598 


Q  Yon  had  not  spoken  to  anybody  prior  to  that  tune! 
A  We  made  no  offerings  prior  to  that  time. 

Q  Had  yon  consnlted  any  attorney  to  find  ont  whether 
or  not  it  was  proper  for  yon,  as  president  of  the  com¬ 
pany,  to  make  snch  an  offer?  A  I  consnlted  Nelson  Hart- 
son,  of  Hogan  &  Hartson. 

f  Q  When  was  it  that  yon  consnlted  him,  sir?  A  Well, 
in  the  spring  of  1946.  I  had  previously  consnlted  Paul 
Lesh  in  1944  on  the  same  issue. 

i  700  Q  As  I  understand  your  testimony,  yon  never 
spoke  to  any  bank  or  banker,  saying  that  yon  were 
i  contemplating  buying  the  $1,700,000  in  notes,  until  after 
the  contract  of  July  12, 1946,  was  signed?  A  Mr.  Beach, 
let  me  get  this  straight.  During  the  time  we  were  nego¬ 
tiating,  or  during  the  period  that  we  were  contemplating 
this  financing,  we  had  exploratory  conversations  and 
checked  the  market  with  banks  and  insurance  companies, 
not  only  here  but  generally  throughout  the  country.  But 
we  did  not  specifically  offer  them  or  discuss  the  specific 
type  of  deal,  or  the  deal  that  we  had  in  mind. 

There  is  a  period  in  the  activities  of  an  investment 
banker  known  as  orientation  of  values,  when  you  check 
the  type  of  paper  and  the  going  rates  and  what  it  would 
likely  sell  for,  and  make  up  your  own  mind  as  to  where 
it  could  be  disposed  of. 

Q  That  orientation  and  those  discussions  all  took  place 
prior  to  May  27,  1946,  did  they  not?  A  Chiefly,  yes. 

•  •  •  • 

701  My  question  is,  Mr.  Folger,  when  was  the  first 
time  you  spoke  to  a  banker  after  May  27,  1946, 

about  participating  in  this  loan?  A  Well,  we  discussed 
with  Washington  bankers  the  type  of  paper  that  would 
be  eligible  and  could  be  purchased  by  national  banks. 

702  That  was  a  very  dose  point  there,  and  I  don’t  re¬ 
call  the  number  of  conversations,  but  I  had  several 

conversations  with  the  Treasury  officials  there,  and  I  had, 


I  think,  conversations  with  Mr.  Fleming  a  time  or  two, 
and  conversations  with  Mr.  Hosldnson,  about  the  legality 
of  a  certain  type  of  paper  that  we  had  in  mind.  Bnt  it 
was  to  find  ont  whether  or  not  a  bank  could  legally  own 
and  acquire  these  securities  and  hold  them  in  their  port¬ 
folio,  because  there  was  no  point  in  our  trying  to  put 
over  a  private  placement  that  was  not  eligible  for  bank 
holdings — bank  ownership. 

Q  Did  those  conversations  you  have  just  testified  about 
take  place  after  May  27,  1946!  A  Well,  I  would  say 
once  or  twice  during  June.  Naturally,  we  were  very 
eager  to  make  sure  before  the  final  contract  was  signed 
in  July  that  we  had  a  type  of  paper  that  was  eligible  and 
could  be  sold  and  could  be  bought  by  banks.  Of  course, 
that  was  four  years  ago,  and  I  haven’t  the  conversations 
definitely  in  mind;  but  1  know  that  was  one  of  the  main 
points  that  we  had  in  mind — and,  of  course,  the  rate  of 
25/8. 

Q  Maybe  you  did  not  understand  me.  Maybe  I  put  it 
clumsily.  Between  May  27,  1946,  and  July  12,  1946,  did 
you  discuss  with  any  bank  the  fact  that  you  were  contem¬ 
plating  buying  or  had  offered  to  buy  $1,700,000  in  notes 
from  the  Mayflower  Hotel!  A  Well,  I  discussed 
703  that  with  Mr.  Fleming  and,  I  think,  with  Mr.  Hos- 
kinson.  I  believe  on  another  occasion,  my  deposi¬ 
tion  shows,  I  was  walking  up  to  the  dub  for  lunch  with 
Dan  Bell,  and  he  said  something  to  me  about  Mayflower 
financing. 

I  said,  “I  can’t  discuss  that  with  you  at  this  time,”  and 
that  terminated  our  conversation,  because  we  operate  under 
a  very  strict  rule  of  the  Securities  and  Exchange  Com¬ 
mission  that  we  cannot  beat  the  gun;  in  other  words,  we 
cannot  offer  securities — this  or  any  other  type  of  securi¬ 
ties — prior  to  the  date  of  issuance. 

Q  In  May  you  had  agreed  to  do  this  very  thing,  had 
you  not!  A  Pardon! 


Q  In  May,  1946,  you  had  agreed  to  buy  $1,700,000 
worth  of  notes?  A  Yes;  we  had  made  a  bid. 

Q  The  contract  was  settled  on  July  12?  A  That  is 
right 

Q  Between  May  and  July  of  1946,  you  had  no  com¬ 
mitments.  from  anybody?  A  Well,  I  just  don’t  know 
what  the  legal  construction  is.  We  made  a  bid  for  the 
notes.  Just  what  could  have  been  done  on  that,  I  don’t 
know,  between  then  and  July  12.  But  on  July  12  our 
bid  was  formally  consummated,  and  we  became  the  owner 
of  those  notes  in  the  amount  of  $1,700,000.  That 

704  is  the  decisive  date — July  12. 

Q  Well,  before  July  12,  and  on  June  20,  do  you 
recall  that  you  went  with  Mr.  Hoskinson  and  Mr.  Hartson 
to  see  Mr.  Folger  in  the  Treasury  Department?  A  I 
remember  I  had  several  conversations  with  Mr.  Hartson 
on  it,  and  I  remember  several  with  the  Treasury  officials 
and  I  believe  on  one  occasion  Mr.  Hoskinson  went  with  us. 

Q  On  that  occasion  did  Mr.  Hoskinson  know  why  he 
was  going  with  you?  A  Well,  I  presume  he  knew  we 
had  this  in  contemplation,  because  I  stated — I  must  have 
stated  or  given  him  all  the  facts,  because  we  wanted  to 
find  out  whether  we  had  paper  that  the  banks  could  buy. 

Q  Mr.  Folger,  your  corporation — not  the  partnership, 
but  the  corporation:— was  the  one  that  was  making  this 
offer  to  the  Mayflower  Hotel?  A  That  is  correct 

Q  What  is  your  ownership  in  that  corporation  person¬ 
ally?  A  It  is  80  per  cent  of  the  capital 

Q  Does  that  mean  you  own  80  per  cent  of  the  stock? 
A  I  own  80  per  cent  of  the  stock,  but  that  does  not  mean 
I  get  80  per  cent  of  the  profits. 

705  Q  Who  owns  the  other  20  per  cent?  A  My 
partner,  Mr.  Nolan. 

Q  You  are  president  of  your  corporation?  A  That 
is  right. 

Q  *  On  this  visit  that  you  made  to  the  Treasury  Depart- 


ment  on  the  20th  of  Jnne,  which  I  believe  shows  in  the 
memorandum  in  the  Riggs  National  Bank  file,  did  you  or 
did  you  not  inform  Mr.  Hoskinson  that  you  had  made  an 
offer  which  had  been  accepted  by  the  Mayflower  Hotel, 
through  your  corporation,  to  purchase  $1,700,000  of  those 
notes?  A  I  may  very  well  have  done  so. 

Q  I  say,  do  you  recall  whether  you  did  or  did  not? 
A  I  don’t  recall.  I  recall  we  went  over  there  to  discuss 
with  the  Treasury  the  legality  of  the  type  of  paper  we 
had  in  mind  buying. 

Q  Did  you  discuss  with  Mr.  Folger  of  the  Treasury 
Department  this  deal  of  $1,700,000?  A  Well,  I  don’t 
know  whether  I  gave  them  an  exact  description  of  that, 
but  I  told  him  the  general  type  of  loan,  very  definitely. 

Q  Did  you  tell  Mr.  Folger  the  amount  of  the  loan?  A 
Yes.  I  am  not  sure,  but  I  may  very  well  have. 

Q  At  that  time  had  you  asked  the  Riggs  National  Bank 
to  participate?  A  No,  sir. 

706  Q  That  is  what  I  am  trying  to  get  to.  A  I 
will  state  that  very  emphatically. 

Q  When  was  the  first  time  you  ever  asked  the  Riggs 
National  Bank  to  participate?  A  We  hadn’t  approached 
anybody  and  couldn’t  approach  anybody,  and  didn’t  ap¬ 
proach,  until  after  July  12.  That  was  the  time  we  ac¬ 
quired  those  bonds  and  owned  them.  After  that  time  we 
approached  all  these  banks  as  quickly  as  we  could  and 
pressed  our  negotiations  in  an  attempt  to  dose  with  them, 
and  sent  out  our  confirmation  sometime  in  August,  as  I 
recall 

Q  So  you  did  not  approach  any  bank  until  after  the 
contract  was  signed?  A  I  discussed,  as  I  have  indi¬ 
cated,  money  rates  and  the  type  of  securities,  but  I  made 
no  offerings  prior  to  July  12. 

Q  What  bank  was  the  first  bank  you  did  make  an  offer 
to  after  July  12?  A  We  got  to  the  banks  as  quickly 
as  we  could.  I  presume  we  went  to  all  of  them  rather 
promptly.  We  probably  went  to  the  American  Security 
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and  to  Biggs  first,  and  then  my  partner  and  I  approached 
them  within  a  very  few  days  or  got  to  them  just  as 
quickly  as  we  could. 

Q  Do  you  remember  which  bank  you  went  to  first?  A 
We  went  to  the  Riggs  and  the  American  Security  first 
Q  Did  you  get  commitments  immediately  from 

707  them?  A  We  got  an  intimation  that  they  would 
be  interested;  they  would  put  it  up  to  their  loan 

committees. 

Q  Did  you  at  that  time  find  out  from  them  how  much 
they  would  take?  A  We  discussed  the  size  of  the  loan, 
the  size  of  the  bank,  and  their  legal  limit  We  also  con¬ 
sidered  the  proposition  of  scattering  the  issue  and  draw¬ 
ing  banks  into  the  picture  that  could  be  helpful  in  send¬ 
ing  customers  to  the  hotel,  and  more  or  less  shaped  up 
in  our  own  minds  what  would  be  a  proper  distribution 
of  the  issue  in  relation  to  the  sizes  of  the  various  banks 
and  the  amounts  they  might  like  to  take. 

Q  Did  you  ask  the  Riggs  Bank  how  much  they  would 
take  of  the  $1,700,000,  Mr.  Folger?  A  Well,  I  have  for¬ 
gotten  just  how  we  arrived  at  that  amount.  It  certainly 
was  very  quickly  arrived  at,  out  of  the  distribution  of 
our  offering,  and  it  was  set  at  $600,000. 

Q  Was  that  arrived  at  in  your  first  conference  with 
the  Riggs  National  Bank?  A  That  was  not  arrived  at 
until  after  July  12. 

708  Q  As  I  understand  this  testimony  that  you  are 
giving  now  about  your  contacting  any  bank,  it  all 

occurred  after  July  12, 1946?  I  mean,  on  the  commitment 
of  the  million  seven  hundred  thousand?  A  All  offerings 
in  specific  amounts,  the  specific  offers  occurred  after  July 
12.  „ 

That  seems  a  very— it  may  seem  like  a  technical  matter, 
but  we  operate  under  this  every  day  of  the  year,  and  for 
15  years  we  are  under  severe  stricture. 

Q  Now, — 
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THE  COURT:  Let  him  finish  the  answer. 

THE  WITNESS :  I  just  want  to  stress  the  point  that 
there  is  an  expression  in  the  investment  business  about 
“beating  the  gun,”  and  ever  since  1935  we  haven’t  been 
permitted  to  offer  securities  prior  to  the  legal  offering 
date  of  the  time  we  own  them. 

•  •  •  • 

709  Q  And  the  person  you  discussed  it  with  in  the 
Riggs  Bank  is  Mr.  HosMnson  ?  A  Yes,  and  Mr. 

Nolan  continued  the  conversations  with  Mr.  Hoskinson, 
which  resulted  in  the  confirmation  sometime  in  August, 
finally. 

Q  When  did  you  get  a  commitment  from  the  Riggs 
Bank  as  to  how  much  of  the  loan  they  would  take?  A 
Late  in  August. 

710  Q  Late  in  August?  A  Yes. 

Q  At  that  time  they  told  you  they  would  take 
six  hundred  thousand?  A  We  offered  that,  and  they 
accepted  it 

Q  That  was  late  August?  A  That  we  got  the  con¬ 
firmation. 

Q  When  did  you  first  approach  the  American  Security 
&  Trust  Company?  A  I  am  sure  it  was  shortly  after, 
possibly  on  the  day  or  the  next  day  when  we  had  owned 
the  securities. 

Q  Around  the  13th,  14th,  or  15th?  A  Right  about 
there. 

Q  And  that  was  the  second  bank  that  you  had  ap¬ 
proached?  A  That  would  be  my  guess;  yes. 

Q  With  whom  did  you  discuss  the  situation  at  the 
American  Security  &  Trust  Company?  A  With  Mr.  Bell. 

Q  And  you  did  that  personally?  A  I  think  so;  yes. 

Q  Don’t  you  know,  sir?  A  Well,  I  have  the  impres¬ 
sion  Mr.  Nolan  and  I  were  both  very  active  in  the  matter, 
because  we  owned  them  and  we  wanted  to  sell  them  as 
fast  as  we  could. 


604 


•  •  •  • 

712  Q  And  yon  took  counsel  first  with  reference  to 
whether  it  was  proper  for  yon  to  proceed  along 

that  line,  being  president  of  the  Mayflower  Hotel?  A 
We  discussed  it  with  Hogan  &  Hartson  and  with 

713  Paul  Lesh,  of  counsel,  in  1944. 

Q  And  you  probably  also  told  them  in  your  dis¬ 
cussions  that  you  were  going  to  make  this  a  private  of¬ 
fering,  not  a  public  one?  A  I  am  sure  we  did. 

•  •  •  • 

Q  As  I  understand  it,  the  Biggs  Bank  in  the  latter 
part  of  August  did  offer  to  take  up  600,000  to  you?  A 
Well,  so  the  record  shows.  We  sent  them  a  confirmation 
on  the  27th  of  August,  and  we  told  them  they  had  bought 
it. 

714  Q  You  sent  your  confirmation  on  the  27th?  A 
And  the  record  shows  that. 

Q  What  bank  did  you  go  to  next?  A  We  went  to  all 
of  them  almost  simultaneously,  as  quickly  as  we  could. 

I  talked  to  Mr.  Nolan  and  said,  “We  own  these  things. 
Let  us  get  it  sold  as  quick  as  we  can.  ” 

And  he  carried  on  some  of  the  conversation,  and  car¬ 
ried  on  some  of  that  in  all  the  banks  that  were  interested, 
and  we  went  to  the  Union  Trust  because  we  felt  that 
they  were  getting  out  of  the  Raleigh,  and  they  would  be 
interested  in  sending  customers  to  the  Mayflower,  and 
that  was  a  good  deal,  and  we  went  to  the  National  Sav¬ 
ings  &  Trust  Company,  and  we  went  to  the  Hamilton — 
Q  I  don’t  want  to  interrupt,  Your  Honor.  I  don’t 
mean  to  interrupt  Mr.  Folger,  but  I  would  like  to  have, 
if  I  may,  just  to  go  down  the  line,  and  .there  are  only 
about  six  banks,  to  see  if  I  could  fix  the  time.  A  I  am 
sorry.  I  can’t  tell  you  the  order  in  which  we  approached 
the  banks.  I  have  no  recollection. 

Q  When  you  went  to  the  Hamilton  National  Bank, 
whenever  it  was,  with  whom  did  you  discuss  the  commit- 
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ment  at  that  timet  A  I  talked  with  Mr.  Warren  Foster. 
Q  When  did  yon  learn  from  that  bank  the 

715  amount  they  wonld  take?  A  That  was  one  of  the 
banks  with  which  we  had  some  difficulty.  We 

thought  they  were  willing  to  take  200,000,  and  almost  at 
the  last  day  their  counsel  found  certain  objections  to  the 
contract,  or  the  terms  of  the  loan,  and  they  came  to  us 
and  said  it  would  have  to  be  changed,  and  we  discussed 
it  in  detail,  and  Mr.  Nolan  and  I  told  the  bank  we  could 
not  change  it  and  they  had  to  take  that  or  leave  that,  and 
we  would  have  to  try  to  sell  that  somewhere  else. 

Q  This  bank  didn’t  give  you  a  final  answer  until  the 
day  before  settlement?  A  Just  a  short  time. 

•  •  •  m 

716  Q  Can  you  tell  me,  Mr.  Folger,  between  July 
12th  when  this  contract  was  closed  with  the  May¬ 
flower,  when  did  you  know  that  you  had  all  the  banks 
committed?  A  Oh,  about  two  days  before  September 
5th. 

•  •  •  • 

717  THE  COURT:  Gentlemen,  the  Court  has  this 
afternoon  three  motions  for  a  new  trial  and  about 

12  sentences.  I  will  have  to  adjourn  in  a  few  minutes. 
.  I  want  to  remind  both  sides  in  this  case  that  nobody 
has  asked  any  witness  in  such  a  way  that  the  Court  can 
get  it  in  its  teeth,  why  the  Mayflower,  which  after  De¬ 
cember,  1946,  was  Hilton,  wasn’t  able  to  get  the  services 
of  Hilton  without  changing  its  name  from  Mayflower  to 
Hilton. 

ME.  ROTH :  May  I  say — 

THE  COURT:  In  other  words,  the  necessity  for  this 
agreement,  and  until  I  get  some  information  from  some¬ 
body  about  that,  I  cannot  pass  on  this  question. 

MR.  ROTH :  Let  me  answer  your  question.  We  haven’t 
begun  our  case.  We  have  to  take  it  up  as  we  go  along. 
Now,  we  have  here  five  witnesses  who  will  start  when 
Mr.  Folger  is  off  the  stand. 
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THE  COURT:  Do  yon  know  what  the  Court  has  in 
mind! 

MR.  ROTH:  Yes,  I  do,  and  I  am  clear  in  what  yon 
have  in  mind,  and  I  want  to  also  inform  yon  that  we  will 
start  with  that  at  the  next  session  and  give  yon 
718  four  or  five  witnesses,  and  they  will  develop  for 
you  why  that  was  done. 

THE  COURT:  Of  course,  I  not  only  mean  that  for 
the  defendant  but  for  the  plaintiff  also. 

MR.  BEACH :  Your  Honor,  we  are  not  going  to  avoid 
that  any  more,  but  to  be  frank,  we  sort  of  felt  that  the 
burden  was  on  the  defendant  in  view  of  the  Appellate 
Court’s  ruling. 

THE  COURT :  But  there  is  no  reason  why  yon  could 
not  introduce  something  in  evidence  on  the  cross-examina¬ 
tion  to  throw  light  on  the  question. 

MR.  BEACH:  I  am  going  to  try  to  do  that  I  am 
going  to  tell  Mr.  Folger  I  had  intended  to  inquire  of  him 
on  cross-examination  as  to  that 

•  •  •  • 

722  BY  MR.  BEACH: 

Q  Mr.  Folger,  I  believe  when  we  closed  on  Fri¬ 
day  we  were  discussing  the  financing  of  the  $1,700,000 
note  that  your  corporation  was  dealing  in  for  the  May¬ 
flower!  A  That  is  right. 

Q  And  at  that  time  I  believe  you  stated  that,  since  you 
did  not  sign  a  contract  until  July,  you  could  not  offer 

723  this  note  to  any  bank  prior  to  July,  1046!  A  That 
is  right. 

Q  And  it  is  your  testimony,  is  it,  that  you  did  not 
speak  to  any  bank  or  attempt  to  commit  any  portion  of 
that  loan  prior  to  that  time!  A  Well,  there  were  dis¬ 
cussions  with  bankers,  as  I  indicated  in  my  testimony, 
about  interest  rates  and  orientation  of  values  and  the 
type  of  paper  that  might  be  eligible  for  bank  acquisition; 
but  no  offer  was  made  to  any  bank  prior  to  July  12. 
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Q  By  “offer”  yon  mean  that  yon  offered  it  to  any¬ 
body  and  they  refnsed  it;  in  the  eyes  of  S.  E.  C.,  that  was 
an  offer!  A  They  either  accept  it  or  tnra  it  down. 

Q  Bnt  in  so  far  as  an  offer  is  concerned,  Mr.  Folger, 
yon  did  make  no  offer,  as  I  understand  it,  until  after 
July  to  anyone!  A  That  is  right. 

Q  And  yon  did  not  discuss  the  $1,700,000  note  with 
any  banker  prior  to  July!  A  Well,  now,  wait  a  minute. 
As  Mr.  Fleming  testified,  he  was  on  the  Board  and  knew 
of  my  bid  and  was  aware  of  that  type  of  financing,  and  I 
discussed  it — I  do  not  recall  the  details,  bnt  I  have  reason 
to  believe  in  discussing  it  with  the  Treasury  I  probably 
mentioned  the  type,  of  financing  that  I  had  in  mind. 
724  Q  Well,  as  a  matter  of  fact,  on  June  20,  1946, 
you  did  have  a  conference  with  a  Mr.  Folger  of  the 
Treasury  in  the  presence  of  Mr.  Hoskinson!  A  I  had 
several  conversations  with  the  Treasury  throughout  the 
spring  and  early  summer  of  1946,  and  at  one  Mr.  Hoskin¬ 
son  was  present. 

Q  And  that  was  on  June  20,  1946!  A  There  is  a 
record  there  that  indicates  that 

Q  This  is  Exhibit  No.  60,  which  came  from  the  files 
of  the  Biggs  National  Bank  (handing  a  document  to  the 
witness).  A  That  is  right 

THE  COUBT:  What  interest  did  the  Treasury  have 
in  it! 

THE  WITNESS:  The  Treasury  has  strict  rules  with 
respect  to  the  type  of  securities  which  national  banks  can 
purchase,  and  obviously — 

TEE  COURT :  I  understand. 

THE  WITNESS:  — our  first  problem  was  to  get  the 
type  of  securities  that  would  meet  the  Treasury’s  rules. 

THE  COURT :  I  understand. 

•  •  •  • 

726  Q  Now,  at  that  time,  Mr.  Folger,  had  you  not 
discussed  with  Mr.  Hoskinson  and  had  you  not  dis- 
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cussed  with  other  people  the  fact  that  you  planned  to  place 
that  $1,700,000  loan  with  six  or  seven  banks?  A  Well, 
I  had  discussed  it  with  Mr.  Fleming  that  I  recall  and  Mr. 
Hoskinson  and  Mr.  Hartson,  I  had  discussed  it  with 
Treasury  officials,  and  that  is  the  limt  of  my  discussion. 

Q  And,  as  I  understand  your  testimony  of  Friday, 
this  commitment  from  the  other  banks  was  wound  up 
sometime  two  or  three  days  before  the  actual  settlement; 
is  that  correct?  A  Well,  now,  to  make  this  dear,  people 
in  the  bond  business,  dealing  with  institutions,  whether 
they  are  banks  or  insurance  companies,  are  on  notice  and 
we  are  aware  of  the  fact  that  you  have  not  consummated 
a  purchase  until  it  has  been  approved  by  the  loan  com¬ 
mittee  and  by  counsel  for  the  acquiring  institution,  wheth¬ 
er  a  bank  or  insurance  company. 

Now,  we  have  tentative  understandings  in  our  negotia¬ 
tions  with  the  officers,  and  we  go  and  map  out  a  time 
schedule — a  tentative  time  schedule — based  on  these  ten¬ 
tative  understandings ;  but  until  we  have  the  actual  infor¬ 
mation  that  the  loan  committee  of  the  insurance  company 
or  the  bank  has  actually  approved  that,  we  do  not  have 
a  sale. 

I  have  shaken  hands  with  the  president  of  a  large 
727  insurance  company  on  a  deal  and  thought  I  had  a 
deal.  I  suppose  99  times  out  of  100  I  would  have 
had  it,  but  he  turned  it  over  to  the  slide  rule  boys,  as  they 
are  described,  the  lawyers  and  the  technical  people — 

Q  We  have  been  called  everything,  but  I  did  not  know 
about  the  slide  rules  boys.  A  — and  it  was  never  con¬ 
summated. 

•  •  •  • 

Q  As  a  matter  of  fact,  your  testimony  is  that  you  did 
not  have  a  commitment  finally  until  two  or  three  days 
before  settlement,  which  was  on  September  5,  1946?  A 
We  had  tentative  commitments  and  indications  and  as¬ 
surances.  My  impression  is  that  the  final  approval  of 
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the  Eiggs  committee  was  not  until  a  few  days  before  the 
final  settlement. 

I  know  that  the  Hamilton  National  Bank  and  I  think 
one  other  bank,  possibly,  objected  to  certain  clauses  of 
the  contract,  and  I  do  not  think  they  were  ever  entirely 
satisfied.  I  am  not  sure  the  lawyers  representing  them 
were  entirely  satisfied  that  there  was  some  possibility — 
some  defect  in  there,  from  the  standpoint  of  the 

728  purchaser,  with  respect  to  the  possibility  of  a  mort¬ 
gage  coming  ahead  of  these  notes;  but  the  defect 

was  not  so  large  in  their  minds  that  when  they  were  con¬ 
fronted  with  the  take  it  or  leave  it  basis,  they  took  the 
securities. 

Q  On  August  15,  1946,  had  all  the  loans  been  com¬ 
mitted?  A  We  had  tentative  understandings. 

Q  I  show  you  Plaintiffs*  Exhibit  42,  a  letter  dated 
August  15,  1946,  signed  by  Folger,  Nolan  Incorporated, 
Vice  President,  JPN  (handing  a  document  to  the  witness). 
A  That  is  Mr.  Nolan. 

Q  That  is  Mr.  Nolan.  You  recognize  that  letter?  A 
Yes. 

•  •  •  • 

729  BY  MR  BEACH: 

Q  Now,  Mr.  Folger,  prior  to  August  15,  1946, 
and  subsequent  to  May  27,  1946,  did  you  ever  have  any 
person  to  whom  you  offered  these  loans  turn  you  down? 
A  No.  May  I  give  a  complete  answer?  That  part  of 
the  technique  of  private  placement,  by  which  you  avoid 
the  expense  of  registration,  is  the  capacity  and  the 

730  ability  to  place  securities  or  offer  them  where  they 
won’t  be  turned  down. 

Q  So  that  you  really  only  offered  this  loan  to  those 
banks  that  are  enumerated  in  that  letter  of  August  15, 
1946?  A  I  might  have  discussed  it  tentatively. 

Q  I  mean  offered.  A  I  might  have  discussed  that 
tentatively  with  some  New  York  banks,  but  I  quickly 
found  out  that  they  were  not  interested  in  a  25/8  term 
loan  on  real  estate;  and  thei  number  of  offerees  could  have 
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included  two  or  three  New  York  banks,  but  in  no  case  did 
it  exceed  ten  or  twelve  that  I  even  had  any  conversations 
with. 

Q  As  a  matter  of  fact,  Mr.  Folger,  your  testimony  is, 
is  it  not,  sir,  that  you  never  actually  offered  that  paper 
to  any  bank  other  than  those  banks  that  accepted  on  Au¬ 
gust  15, 1946  ?  A  That  is  right 

Q  The  settlement,  I  believe,  took  place  on  September 
5, 1946,  did  it  not,  sir  t  A  That  is  right. 

Q  Isn’t  it  a  fact  that  each  of  those  banks  that  are 
enumerated  in  that  letter  sent  their  check  to  the  Biggs 
Bank  for  clearance  ?  A  That  is  right 

731  Q  And  that  is  where  the  settlement  was?  A 
That  is  right. 

Q  And  when  the  six  banks  sent  in  their  checks  for 
$1,700,000,  that  was  paid  to  the  deposit  to  Folger,  Nolan, 
Inc.,  was  it  not?  A  Well,  I  may  say  the  answer  followed 
the  procedure  of  simultaneous  closing,  which  is  followed 
every  day  in  the  year  in  investment  banking. 

Q  Correct,  but,  as  I  say,  that  money,  $1,700,000,  was 
placed  to  the  credit  of  Folger,  Nolan,  Inc.?  A  May  I 
give  a  complete  answer  on  that? 

Q  Yes,  sir,  I  wish  you  would.  A  In  order  that  the 
record  will  show  it? 

Q  Yes.  A  In  the  investment  banking  business,  my 
firm  participates  in  underwritings — well,  I  won’t  say 
every  business  day  of  the  year,  but  most  of  the  business 
days  of  the  year.  We  do  an  extensive  business  in  corpo¬ 
rate  and  municipal  finance. 

A  few  days  ago  we  were  a  participant  in  a  State  of 
Pennsylvania  municipal  deal  of  three  or  four  hundred 
million  dollars.  We  had  several  hundred  thousand  par¬ 
ticipation — 

MR.  BEACH:  If  Your  Honor  please,  I  do  not  object 
to  this,  but  I  do  not  believe  that  it  is  very  material  to  my 
question. 

732  THE  COURT:  Well,  it  might  be,  sir. 

MR.  BEACH :  All  right. 
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THE  COUBT :  Jnst  excuse  me  a  minute.  What  the 
witness  is  trying  to  do — and  I  do  not  know  whether  he  is 
doing  it  successfully  or  not,  and  I  am  not  saying  whethei 
he  is  doing  it  successfully  or  not — is  trying  to  show,  as  I 
understand  it,  that  this  deal  that  he  made  was  customarily 
considered  perfectly  legitimate  in  the  investment  field. 

MB.  BEACH:  Yes,  sir. 

THE  COIJBT :  Now,  that  is  my  understanding  of  what 
he  is  doing,  and  if  that  is  what  he  is  doing  he  has  got  a 
right  to  do  it  or  try  to  do  it. 

MB.  BEACH :  I  did  not  know  that. 

THE  COUBT:  Is  that  right? 

THE  WITNESS:  Your  Honor,  that  is  correct.  That 
is  it  exactly;  that  is  it  exactly. 

MB.  BEACH:  Then  I  have  no  objection  to  it. 

THE  WITNESS:  Now,  in  these  deals,  as  a  principal 
underwriter,  as  in  the  case  of  the  Pennsylvania  deal  of 
three  or  four  hundred  million  dollars,  and  the  other  prin¬ 
cipal  underwriters  send  their  money  or  have  their  credit 
in  New  York  at  the  bank  at  the  time  of  closing,  and  the 
principal  underwriter  then  collects  those  checks  and  makes 
a  deposit  with  the  closing  bank,  and  simultaneously,  as 
in  the  case  of  this  Pennsylvania  deal,  the  bank  gives 
733  the  leading  underwriter  a  certified  check  for  three 
or  four  hundred  million  dollars,  by  which  he  ac¬ 
quires  the  entire  issue  that  is  to  be  distributed. 

In  other  words,  that  obviates  the  necessity  of  the  prin¬ 
cipal  underwriter  borrowing,  we  will  say,  in  some  large 
deals,  two  or  three  or  four  hundred  million  dollars  for  a 
day  in  order  to  effect  closing. 

The  banks  won’t  issue  a  certified  check  to  the  principal 
underwriter  until  they  have  the  money  from  those  who 
are  going  to  buy  the  stock  and  they  have  that  combined 
credit  that  is  enough  to  swing  the  deal. 

That  is  the  way  we  effect  all  of  our  closings  here  or 
New  York  or  any  place  else,  if  they  are  of  any  size. 
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BY  MB.  BEACH: 

Q  I  see.  So  in  this  particular  transaction,  in  order 
that  Folger,  Nolan,  Inc.,  would  not  have  to  borrow  the 
checks  that  were  sent  in  by  the  participating  banks,  they 
were  deposited  to  Folger,  Nolan,  Inch’s  credit?  A  We 
followed  the  regular  procedure  in  simultaneous  closing. 

Q  And  Folger,  Nolan  then  had  the  $1,700,000  in  its 
account;  is  that  correct?  A  That  is  right;  and  in  this 
particular  instance  Philadelphia — I  suppose  there  was 
some  representative  of  the  Penn  Mutual — went 

734  down  there  to  see  that  they  got  paid  off,  so  there 
were  three  or  four  things  going  on  at  the  same  split 

second,  if  you  want  to  call  it  that  way. 

Q  So,  then,  the  money  was  put  in  the  account  of  Fol¬ 
ger,  Nolan,  Inc.,  and  the  Mayflower  was  sent  the  check 
that  is  in  evidence,  showing  what  they  paid?  A  All 
those  things  happened — I  did  not  happen  to  be  at  the 
closing;  my  vice  president,  Mr.  Nolan,  was  there — but 
I  am  sure  I  know  what  happened,  because  it  happens  in 
all  deals  of  that  kind.  The  representative  of  the  Penn 
Mutual  was  there,  of  the  Mayflower  Hotel,  of  the  acquir¬ 
ing  banks,  and  of  Folger,  Nolan,  Inc.,  the  Biggs  Bank; 
and  the  Penn  Mutual  got  its  money,  the  Mayflower  got  its 
money,  the  acquiring  banks  got  their  notes,  and  the  Biggs 
got  its  money,  and  we  got  our  money. 

Q  And  Folger,  Nolan,  Inc.,  got  its  $17,000?  A  That 
is  right 

Q  As  a  matter  of  fact,  Folger,  Nolan,  Incorporated, 
did  not  put  up  one  penny  in  the  deal?  A  That  is  abso¬ 
lutely  incorrect. 

Q  It  is?  A  On  the  12th  of  July  we  had  our  credit 
We  signed  that  and  every  dollar  we  had  in  our  business 
was  back  of' that  commitment 

Q  I  appreciate  that,  but  I  mean  actually  you 

735  did  not  put  up  any  money?  A  We  did  not  put 
up  any  money  until  the  day  of  closing.  Nobody 

puts  up  any  money  until  the  day  of  closing  in  any  deal 
They  put  up  their  credit 
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•  •  •  • 

Q  Mr.  Folger,  after  the  bonds  and  stock  certificates 
were  separated  some  time  in  1940,  did  yon  not  have 

736  a  standing  order  with  Donner  to  bny  them  all  the 
stock  that  yon  could?  A  No,  I  would  not  say  that 

it  was  a  standing  order.  It  was  an  order  to  bny  a  certain 
amount  of  stock  at  certain  prices  and  to  keep  in  daily 
touch  with  them  on  confirmations,  and  they  would  in¬ 
struct  me  as  to  the  extent  of  their  purchases  and  the  price 
they  were  willing  to  pay.  I  did  not  know  the  extent  of 
their  purchases.  I  did  not  know  from  time  to  time  what 
they  were  going  to  buy  or  what  price  they  were  going  to 
buy  at  I  was  subject  to  their  confirmation.  Daily  con¬ 
firmations  were  sent  out 

Q  You  mean,  in  other  words,  that  you  would  not  buy 
for  them  unless  you  had  instructions  from  them  to  buy? 
A  Absolutely  not 

Q  And  from  whom  would  you  get  those  instructions? 
A  C.  K.  Baxter. 

Q  Mr.  Baxter  really  was  the  moving  party  for  the 
Donner  interests  on  the  Mayflower  Board  at  that  time? 
A  He  was  the  most  active  representative  of  the  Donner 
trusts. 

Q  As  a  matter  of  fact,  when  you  were  buying  these 
bonds  for  the  sinking  fund  of  the  Mayflower  Hotel,  after 
1940  they  did  not  have  stock  attached?  A  After  the 
termination  of  the  voting  trust  agreement,  bonds  and 
stock  traded  separately,  just  as  if  they  had  never 

737  been  together. 

Q  Were  any  other  persons  buying  stock  for  the 
sinking  fund  other  than  yourself?  A  I  was  the  sinking 
fund  agent  for  the  corporation. 

Q  When  you  would  get  these  bonds  in  which  were  put 
in  the  sinking  fund,  as  a  general  rule  they  had  stock  at¬ 
tached?  They  were  bought  with  the  stock?  A  Well, 
for  a  time  after  the  stock  is  separated  from  a  bond,  as  I 
testified  in  the  earlier  hearings,  there  is  a  period  during 
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which  possibly  the  owner  or  brokers  are  inclined  to  think 
of  a  bond  and  stock  as  one;  bnt  from  onr  standpoint,  and 
legally  and  actually,  the  bonds  and  the  stock  were  just 
as  separate  as  if  they  had  never  been  together;  bnt  the 
stock  was  at  a  very  low  price  and  had  nominal  value  in 
those  early  days. 

Q  Can  yon  tell  ns  now,  Mr.  Folger,  at  what  price  the 
Donner  interests  asked  yon  to  purchase  the  stock  for  them! 
A  As  I  recall,  the  price  over  those  three  or  four  years 
ranged  from  two  or  three  dollars  a  share  and  I  think 
their  highest  purchase  was  at  seven  or  eight  dollars  a 
share.  We  have  a  record  there  that  shows  the  total  ac¬ 
quisition. 

Q  As  a  matter  of  fact,  every  time  yon  got  a  bond  for 
the  Mayflower  sinking  fund,  whether  the  vendor  or  seller 
of  that  bond  was  selling  the  stock,  yon  would  sell 
738  that  stock  to  Donner,  wouldn’t  yon?  A  They  did 
not  send  any  stock  with  the  bond.  They  sold  the 
bond  and  they  sold  the  stock.  They  were  two  separate 
transactions.  They  were  not  sold  in  a  basket,  as  we  say. 

Q  Bnt  in  a  majority  of  cases  they  were  sold  in  a 
basket  to  yon  and  yon  picked  them  up?  A  No.  We 
never  bought  them  in  a  basket — never,  as  I  recall,  unless 
it  was  an  error.  We  bought  bonds  and  we  bought  stock. 

Q  Well,  Mr.  Folger,  I  have  here  a  statement,  which  I 
think  is  a  statement  made  up  from  the  records  that  you 
offered  our  accountant,  which  shows  that  in  1940,  on  the 
17th  of  May,  1940,  you  purchased  for  the  Mayflower  sink¬ 
ing  fund  bonds  in  the  amount  of  $10,980  and  on  that  same 
date  you  sold  to  the  Wilmington  Trust  Company  1,098 
shares  of  stock.  Would  that  be  the  stock  that  went  with 
that  bond  of  $10,980?  A  Well,  I  should  say  it  very  prob¬ 
ably  was.  I  do  not  recall  the  transaction. 

Q  Then  on  the  18th  of  May,  1940,  you  sold  to  the  May¬ 
flower  Hotel  for  the  sinking  fund  $6,600  in  bonds  and  on 
that  same  day  you  sold  to  the  Wilmington  Trust  Company 
660  shares  of  stock.  A  That  is  correct 
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Q  Then  on  the  19th  of  May  yon  sold  $3,000  of  bonds 
to  the  Mayflower  and  on  that  same  day  yon  sold  300 

739  shares  of  stock  to  the  Wilmington  Trust  Company? 
A  That  is  crorect. 

BY  THE  COUBT: 

Q  Now,  just  a  minute:  Did  the  Mayflower  Hotel  buy 
only  the  bonds?  A  Your  Honor,  so  far  as  I  know — I 
am  sure  I  am  correct — the  Mayflower  never  traded  a  share 
of  its  own  stock.  It  was  contrary  to  its  policy.  It  had 
a  policy  of  never  trading  in  its  own  stock,  and  the  only 
reason  that  they  got  the  stock  before  was  that  they  had 
to  get  the  stock.  In  order  to  acquire  the  bonds  they  had 
to  take  stock  with  it,  because  they  were  not  separated. 
But  after  the  bonds  and  stocks  were  separated,  they  never 
bought  a  share  of  their  own  stock.  That  was  the  settled 
policy. 

Q  Well,  I  probably  misunderstood  you.  I  understood 
you  to  say  that  even  when  the  bonds  and  the  stock  went 
together  they  had  a  separate  and  distinct  price.  A  In  the 
market  they  had  no  separate  and  distinct  price.  They 
were  traded,  we  will  say,  82  bonds  with  voting  trust  cer¬ 
tificates — that  was  the  legal  description — and  we  bought 
the  two  things  together,  we  will  say,  for  82;  and  then 
when  the  corporation  had  acquired  ownership  of  it,  the 
lawyers,  Mr.  Lesh  and  others,  considered  for  bookkeeping 
purposes  what  should  be  the  amount  allocated  to  the  value 
of  the  stock  and  what  should  be  the  amount  allo- 

740  cated  to  the  value  of  the  bond;  and,  as  I  recall  it 
at  that  time,  the  value  of  the  stock,  for  the  book¬ 
keeping  purposes,  was  at  a  dollar  a  share,  which  was  the 
par  value,  if  I  remember  correctly,  or  somewhere  around 
that  amount  I  think  it  was  just  a  nominal  amount  of  a 
dollar  a  share.  That  was  purely  a  bookkeeping  item. 

Q  Now,  as  I  understand  it,  what  counsel  was  leading 
to  was  this :  The  acquisition  of  the  bonds  and  the  trading 
of  the  stock  to  the  Donner  interests  and  the  Wilmington 
Trust  Company  were  simultaneous  ;  is  that  correct?  A 
Well,  they  were  simultaneous  to  this  extent  :  I  would 
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have  an  order  for  the  stock.  I  think  there  are  some  cases 
in  there  where  other  than  the  Donner  trusts  bought  stock 
— not  many,  because  I  never  recommended  the  stock  or 
solicited  orders  in  it — but  where  we  had  unsolicited  orders 
for  the  stock,  a  broker  would  come  to  us  and  say,  “Now, 
we  have  ten  bonds  or  three  bonds  or  two  bonds,  and  so 
many  shares  of  stock,  and  what  will  you  pay  for  them?” 

And  I  said,  “I  will  pay  you,  we  will  say,  90  percent  of 
par  for  the  bond,  and  I  will  pay  you  whatever  the  market 
was  on  the  stock.” 

He  will  say,  “All  right.  I  am  selling  you  four  May¬ 
flower  bonds  at  90,  and  I  am  selling  you  400  shares  of 
stock  at  so  many  dollars  a  share.” 

And  we  would  confirm  the  bonds  to  the  corporation  and 
we  would  confirm  the  stock  to  the  person  from 
741  whom  we  had  the  order  to  buy  the  stock  in  the  open 
market  All  market  transactions;  none  of  these 
were  with  bondholders.  They  were  what  we  call  open 
market  transactions  with  other  dealers. 

BY  MB.  BEACH: 

Q  And  the  "Wilmington  Trust  Company  was  the  Don¬ 
ner  interests  that  you  were  selling  to?  A  Well,  as  I 
recall — I  do  not  know  whether  they  went  to  the  Louisville 
Trust  or  Wilmington  Trust  I  am  sure  Wilmington 
Trust  was  one  of  them. 

Q  It  is  one  of  them?  A  That  is  right  I  think  the 
record  shows  there  were  102,000  shares  of  stock  purchased 
for  the  Donner  people  over  three  or  four  years,  purchased 
in  the  bond  market 

Q  Then  on  the  first  of  April,  1940,  you  sold  to  the 
Mayflower  Hotel  $1,200  in  bonds  and  120  shares  of  stock 
on  the  same  day  to  the  Wilmington  Trust  Company;  is 
that  correct?  A  I  think  all  those  records  will  show,  or 
a  good  many  of  them  will  show,  that  at  the  time  we  bought 
the  bonds  we  also  bought  stock.  It  did  not  apply  in  every 
case,  but  out  of  375  transactions,  say,  I  imagine  a  large 
majority  of  that  had — at  that  time  we  bought  in  the  open 
market  both  bonds  and  stock. 
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Q  Tlien  on  the  9th  of  April,  1940,  yon  sold  the  May¬ 
flower  $10,000  in  bonds  and  the  Donner  interests 

742  1,000  shares  of  stock  on  the  same  day?  A  Well, 
if  the  record  shows  that — of  conrse,  I  don’t  remem¬ 
ber;  there  were  other  items  in  there — not  of  my  own 
knowledge,  bnt  I  assume  that  is  a  reasonable  deduction. 

Q  Well,  your  records  disclose,  Mr.  Folger,  that  from 
April  17, 1940,  through  October  26, 1942,  yon  had  58  trans¬ 
actions  where  yon  sold  bonds  to  the  Mayflower  and  on 
the  very  same  day  sold  a  comparable  amount  of  stock  for 
those  bonds  to  the  Donner  interests.  A  I  assume  that 
is  correct  I  am  sure  it  is. 

Q  Do  yon  still  say,  sir,  that  yon  had  no  standing  order 
from  Donner  interests  to  purchase  stock  for  them?  A 
No.  We  had  day  to  day  orders,  limited  orders,  from  Mr. 
Baxter  to  buy  stock  at  certain  prices. 

Q  Well,  do  I  understand  yon  to  mean,  for  instance, 
this :  On  the  first  item  on  this  list,  of  April  17, 1940,  when 
yon  sold  $10,980  worth  of  bonds  to  the  Mayflower,  do  yon 
mean  that  yon  called  Mr.  Baxter  on  that  same  day  and 
said,  “I  can  sell  yon  1,098  shares  of  stock  at  $1.05”?  A 
We  have  discretionary  orders.  People  will  call  ns  and 
say,  “Buy  two  or  three  thousand  shares  of  this  stock  or 
that  stock,  within  certain  limits.  Keep  in  daily  touch 
with  us.” 

After  every  transaction  we  either  phone  them  or  send 
them  a  written  confirmation,  which  they  have  the  next 
morning. '  Vl 

743  The  next  morning  they  will  look  at  the  market 
and  they  will  look  at  the  amount  of  the  stock,  and 

they  decide  whether  or  not  to  buy  more  stock,  and  they 
may  call  ns  up  and  say,  “We  don’t  want  to  buy  any  more 
stock,”  or  they  may  say,  “Well,  within  a  limited  quantity, 
continue  on  at  around  these  levels  until  you  hear  from 
us.” 

Q  Did  Baxter  ever  call  you  and  tell  you  he  did  not 
want  to  buy  any  more  stock?  A  Well,  I  think  the  rec¬ 
ord  shows — yes,  when  the  price  got  to  about  seven  or 
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eight.  I  do  not  think  they  bought  any  more  after  that 
at  all. 

Q  As  a  matter  of  fact,  through  these  transactions  of 
purchasing  bonds  for  the  sinking  fund,  simultaneously  you 
were  able  to  turn  over  to  Donner  interests  quite  a  bit  of 
stock?  A  Sometimes  we  acquired  stock  with  the  bonds. 
Sometimes  we  did  not  We  were  in  day  to  day  touch 
with  the  Donner  trusts  about  their  orders  for  Mayflower 
stock,  and  we  filled  their  orders,  as  we  got  them  in  the 
open  market,  at  stock  exchange  commission. 

Q  But  you  did  not  telephone  to  Baxter  on  each  one 
of  these  58  transactions,  did  you?  A  No,  but  we  kept 
in  daily  touch  with  him  either  by  mail  or  on  the  phone, 
because  we  do  not  buy  that  or  any  other  market  oper¬ 
ations  of  that  kind.  We  are  in  daily  touch  with 
744  them  either  by  mail  or  telephone. 

THE  COTJBT :  The  Court  does  not  know  of  any 
direct  connection  between  the  transactions  now  being  dis¬ 
cussed  and  the  issues  in  this  case.  It  may  have  a  collat¬ 
eral  connection,  but  I  do  not  know.  It  has  taken  up  a  lot 
of  record,  you  know,  unless  it  does  have  some  connection. 

MB.  BEACH :  We  feel  that  it  has. 

•  •  •  • 

BY  MB.  BEACH: 

Q  Now,  Mr.  Folger,  I  believe  you  testified  on  Friday 
that  the  reason  that  you  were  so  careful  in  your  conver¬ 
sation  with  Mr.  Smith,  which  you  say  occurred  at  the 
Chevy  Chase  Club,  was  that  you  were  fearful  of  creating 
some  obligation  as  a  commission?  A  I  had  been  re¬ 
peatedly  cautioned  by  Mr.  Baxter  not  to  discuss  the  sale 
of  the  Mayflower  with  anyone. 

BYTHECOUBT: 

Q  Now  to  discuss  what,  sir?  A  The  sale  of  the 
Mayflower. 

Q  The  sale.  A  — with  anyone  and  that  if  curb¬ 
stone  conversations  got  beyond  the  curbstone,  ask  them 


619 


to  put  it  in  writing  and  that  each,  proposition  would 

745  be  on  its  merits,  because  he  did  not  want  to  get 
bruited  about  that  the  Mayflower  was  on  the  market 

or  being  talked  about. 

BY  MR.  BEACH: 

Q  As  a  matter  of  fact,  Mr.  Baxter  pretty  much  regu¬ 
lated  what  the  policy  of  the  Mayflower  Hotel  should  be? 
A  No,  sir. 

Q  He  did  not?  A  He  was  a  very  important  and  in¬ 
fluential  and  useful  director,  but  he  was  one  member  of 
the  Board,  who  exercised  his  own  judgment  in  the  mat¬ 
ter,  just  as  everybody  else. 

Q  Did  you  feel  that  discussing  the  sale  of  the  May¬ 
flower  Hotel  with  Mr.  Smith  or  any  other  lawyer  might 
create  in  your  mind  an  obligation —  A  I  had  already 
arrived  at  that  conclusion,  Mr.  Beach,  some  years  prior, 
because  I  had,  during  the  pendency  of  the  receivership, 
and  so  forth,  dozens  and  dozens  of  people  coming  into 
my  office  trying  to  establish  some  sort  of  relationship  with 
the  hotel,  direct  or  indirect.  So  it  was  not  entirely  his 
idea ;  it  was  my  own  as  well  as  his. 

„  Q  Now,  you  recall  that  you  were  notified  by  Mr. 
Stewart  that  he  was  dealing  with  Mr.  Binns  for  the 
sale  of  Donner  stock?  A  That  is  right. 

746  Q  And  that  was  on  December  10,  1946?  A 
That  is  correct. 

Q  How  many  shares  of  stock  did  you  actually  have 
at  that  time?  A  Well,  I  had  a  thousand  shares  of  my 
own,  a  member  of  my  family  had  2,500  shares,  and  a 
client  who  had  asked  to  be  notified  at  the  time  when  I 
sold  had  1,800  shares,  totaling,  I  think,  5,200  or  5,300 
shares. 

Q  Who  was  the  client  who  had  1,800  shares?  A  It 
was  an  insurance  company. 

Q  Do  you  mind  telling  me  who  it  was?  A  I  think 
it  was  the  Standard  life,  or  some  trust  identifiable  with 
that  company. 
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Q  I  believe  the  testimony  in  yonr  depositon  was  that 
Mr.  Stewart  called  you  and  said,  “We  are  dickering  for 
a  price  to  sell  our  stock  to  Hilton”?  A  That  is  right. 

Q  And  he  told  you  in  that  conversation  that  they 
wanted  the  majority  stock,  did  he  not?  A  He  said  that 
Mr.  Binns  wanted  some  more  stock  and  would  I  sell  mine. 

Q  And  didn’t  he  say  that  Mr.  Binns  wanted  the  major¬ 
ity  of  the  stock?  A  He  said  he  wanted,  as  I  recall  it — 
he  wanted  to  be  sure  he  had  a  majority. 

747  Q  And  he  said  he  would  call  you  back  at  a 
later  time  to  let  you  know  what  had  happened;  is 

that  correct?  A  That  is  right 

Q  And  he  did  call  you  back  within  an  hour  or  a  half 
hour?  A  Yes. 

Q  And  your  testimony  of  Friday  was  that  when  he 
called  you  the  second  time  you  told  him  to  wait  a  minute 
and  you  would  go  look  at  the —  A  Oh,  no;  no.  The 
first  thing  that  crossed  my  mind  was  the  reasonableness 
of  this  value  of  13.  So  when  he  said  they  would  bid  me 
13  for  my  stock,  I  said,  “Wait  a  minute.”  That  is  the 
first  thing  I  said. 

MB.  DONNER :  You  mean  the  Donner  stock? 

THE  WITNESS :  Yes.  I  went  to  the  quotation  sheets 
to  find  out  whether  I  though  it  was  a  good  deal  to  sell 
at  that  or  not.  As  I  recall  the  quotation  sheet,  the  best 
bid  was  around  11  or  11%.  I  thought  to  myself  that 
was  a  good  bid;  I  will  sell.  I  went  back  and  told  him 
that. 

BY  MB.  BEACH: 

Q  Was  that  the  second  conversation?  A  That  was 
the  first  conversation. 

Q  In  the  first  conversation  did  he  say  he  was  selling 
at  13?  A  He  said  he  was  awfully  dose  to  a  deal 

748  and  thought  he  would  have  a  deal 

Q  At  what  price?  A  At  13. 

Q  When  did  you  first  say  the  contract  was  entered 
into  between  the  Donner  interests  and  the  Hilton?  A  I 
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am  not  sure,  Mr.  Beach,  that  I  saw  that  contract  at  that 
time.  I  have  no  recollection  of  seeing  the  contract 

Q  Did  yon  ever  see  it?  A  I  don’t  recall  that  I  saw 
it  at  that  time,  no,  sir. 

Q  After  that  telephone  conversation  and  you .  knew 
that  the  stock  had  been  sold,  when  did  yon  next  see  Mr. 
Binns?  A  Well,  within  the  next  week.  He  came  to  Wash¬ 
ington  and  had  lunch  with  Mr.  Fleming  and  me. 

Q  Did  yon  notify  Mr.  Beale,  who  was  chairman  of 
the  board,  that  yon  had  sold  your  stock?  A  I  do  not 
recall  that  I  had  a  conversation  with  Mr.  Beale  that 
day.  It  might  have  come  up  within  the  next  day  or  two 
that  I  told  him.  I  am  sure  he  knew  it 

Q  Did  yon  tell  any  other  officers  or  directors  in  Wash¬ 
ington?  A  No.  I  told  Mr.  Fleming. 

Q  Did  yon  tell  Mr.  Beale  or  any  other  officers  or  di¬ 
rectors  in  Washington  that  Donner  had  sold  ,  its  stock 
■  to  Hilton?  A  No;  that  information  came  to  Mr. 
749  Beale,  I  am  quite  sure,  from  the  Donner  people. 

Q  Yon  were  president  of  the  corporation  at 
that  time?  A  That  is  right. 

Q  And  a  director?  A  That  is  right. 

Q  And  yon  gave  no  information  of  that  sort  to  any 
of  the  other  officers  or  directors?  A  That  is  right 

Q  Then  yon  say  yon  saw  Mr.  Binns  with  Mr.  Fleming 
at  luncheon  about  a  week  later,  as  I  understand  it  A 
Well,  it  was  between  the  10th  of  December  and  the  dos¬ 
ing  and  the  first  meeting  of  the  new  board  on  the  19th. 
That  is  as  near  as  I  can  fix  the  date. 

Q  Had  yon  had  any  meeting  with  anybody  prior  to 
going  to  that  meeting  on  December  19th?  A  No,  other 
than  this  conversation  with  Mr.  Binns.  It  was  a  tele¬ 
phone  conversation. 

Q  Had  yon  notified  Mr.  McGrath  of  the  sale  at  that 
time?  A  No.  He  phoned  me.  I  think  he  heard  about 
it  about  the  same  day  or  the  next  day,  he  called  me 
on  the  telephone.  Maybe  the  day  of  the  sale;  I  don’t 
know. 
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Q  He  phoned  yon  on  the  day  of  the  sale?  Yon  think 
it  conld  have  been  that?  A  It  was  right  soon 

750  abont  that  time.  Whether  it  was  that  day  or  the 
next  day,  it  was  right  promptly  at  the  time  of 

the  sale. 

Q  Did  yon  ask  him  for  his  resignation  as  a  director 
at  that  time?  A  No;  I  did  not  ask  anybody  for  their 
resignation. 

Q  Yon  did  not  ask  anybody  for  their  resignation?  A 
No,  sir. 

Q  Do  yon  know  who  asked  Mr.  McGrath?  A  I 
heard  the  testimony  here  of  the  conversation  between 
Mr.  Stewart  and  Mr.  McGrath. 

Q  I  show  yon  a  letter,  Mr.  Folger,  Plaintiffs’  Exhibit 
No.  44,  dated  December  20,  1946.  Do  yon  recall  writing 
that  letter  to  Mr.  McGrath  (handing  a  docnment  to  the 
witness?  A  Yes. 

•  •  •  • 

751  Q  In  this  part  of  the  letter,  Mr.  Folger,  what 
do  yon  refer  to : 

t( 1  Things  seem  to  be  working  ont  satisfactorily  accord¬ 
ing  to  the  plan  which  Ken  and  Jack  have  mapped  ont”? 
A  Well,  I  recall  when  Mr.  McGrath  phoned  me  there 
were  two  or  three  things  on  his  mind.  One,  he  wanted 
to  know  why  he  had  not  got  his  $50  fee  and,  second,  he 
said  that  he  was  greatly  concerned  abont  the  situation 
of  the  minority  stockholders  getting  the  same  bid  as  the 
majority. 

He  said,  “Yon  know,  I  have  had  quite  a  lot  of  experi¬ 
ence  in  that  and  in  the  investment  banking  business,  and 
I  think  it  is  terribly  important  that  that  be  done,  and 
are  yon  sure  it  is  going  to  be  done?” 

And  I  should  say  that,  aside  from  two  or  three  other 
personal  things  and  the  $50  fee,  that  the  burden 

752  of  his  conversation  or  90  per  cent  of  it,  he  kept 
stressing  the  importance  of  the  minority  people 

getting  the  same  bid  as  the  majority. 
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He  said,  1 ‘ Yon  know  about  such  and  such  a  case.,, 

Well,  I  did  not  know  about  it,  but  I  recall  it  was  fresh 
in  his  mind.  I  think  his  firm  had  been  involved  in  some 
way  or  other. 

Q  Involving  the  minority  stockholders?  A  I  do  not 
know  what  the  suit  was.  - 

Q  Didn’t  you  so  testify  in  your  deposition?  A  Well, 
I  assume  it  referred  to  some  suit  of  that  kind.  I  do  not 
know  the  case  and  did  not  know  the  case  at  the  time  he 
phoned  me. 

Q  Did  you  have  that  conversation  with  him  with  re¬ 
spect  to  the  minority  stockholders  when  you  first  told 
him  about  the  sale  of  the  stock?  A  When  I  first  talked 
with  him — if  I  talked  with  him  more  than  once,  in  both 
conversations  the  thing  strongly  in  his  mind  was  the 
importance  of  the  minority  people  getting  the  same  bid 
as  the  majority. 

Q  And  at  that  time  when  he  discussed  that  with  you 
in  the  first  instance  he  raised  the  question  that  there 
might  be  a  minority  stockholders’  suit  or  something  in 
connection  with  the  minority?  A  I  am  not  sure.  He 
implied  that  if  they  did  not  get  the  same  bid,  there  might 
be  trouble. 

753  Q  Who  was  Boyd  Hatch,  Mr.  Folger?  A  Boyd 
Hatch  is  the  New  York  banker  connected,  I  think, 
with  Atlas  Corporation. 

Q  He  was  not  on  the  board  of  Mayflower  at  that  time, 
was  he?  A  No. 

Q  He  was  put  on  later,  wasn’t  he?  A  That  is  right 
I  think  the  Atlas  Corporation  had  some  financial  interest 
in  the  Hilton  or  connected  with  it  That  was  my  impres¬ 
sion. 

Q  Do  you  recall  what  the  message  was  that  he  wanted 
you  to  give  to  Boyd  Hatch?  A  Well,  Mr.  Beach — 

Q  I  mean,  was  it  a  personal  thing?  A  Just  like 
one  fellow  lawyer  with  another.  Boyd  Hatch  and  McGrath 
were  personal  friends.  I  had  never  met  Hatch  at  that 


time.  Mr.  McGrath  was  a  colleague  of  mine  in  the 
investment  banking  business,  and  it  was  a  100  per  cent 
social  observation. 

Q  I  see.  How  did  he  happen  to  come  up  in  the  con¬ 
versation,  Mr.  Folger,  with  Mr.  McGrath?  A  Boyd 
Hatch? 

Q  Yes,  sir.  A  Well,  I  do  not  know  what  was  in  his 
mind.  He  initiated  the  thing.  Mind  you,  I  had 

754  never  met  Mr.  Hatch  at  that  time,  and  I  do  not 
know  what  prompted  it  other  than  the  Atlas  Cor¬ 
poration,  with  which  Mr.  Hatch  was  connected — it  was 
known  that  they  were  interested  in  the  Hilton. 

Q  Bid  he  know  that  Hatch  was  going  on  the  board 
of  die  Hilton?  A  I  do  not  know. 

Q  Did  you?  A  No-— wait  a  minute — I — no,  I  don’t 
think  I  did. 

Q  Well,  now,  getting  down  to  the  meeting  of  Decem¬ 
ber  19,  1946,  you  never  had  any  discussion,  as  I  under¬ 
stand  it,  Mr.  Folger,  with  anybody  connected  with  the 
Mayflower  or  anybody  connected  with  the  Hilton  except 
Mr.  Binns  and  Mr.  Folger  prior  to  the  meeting  of  De¬ 
cember  19?  A  Mr.  Binns  and  Mr.  whom? 

THE  COURT :  Don’t  you  mean  Mr.  Baxter? 

MR.  BEACH:  Mr.  Fleming.  I  beg  your  pardon,  sir. 

THE  COURT:  All  right 

THE  WITNESS:  That  is  aH 
BY  MR  BEACH: 

Q  So  that  when  you  went  to  the  meeting  on  December 
19  you  did  not  know  what  was  going  to  happen,  id  you? 
A  Well,  I  knew  that  there  was  going  to  be  a  new  slate 
of  directors  elected. 

Q  And  from  whom  did  you  get  that  information?  A 
Well,  in  my  conversation  with  Mr.  Stewart  the  first 

755  conversation  was  that  he  presumed  the  Hilton  peo¬ 
ple  would  want  representation  on  the  board. 

Q  Did  he  tell  you  when  they  would  want  representa¬ 
tion,  how  quick  action  they  would  want?  A  Well,  I  as- 


snme  they  would  want  it  right  away.  I  do  not  recall  the 
exact  words  of  Ms  conversation,  but  I  was  well  informed 
that  they  expected  representation  right  away. 

Q  Bid  you  consent  to  that?  Was  that  your  wish?  A 
I  turned  it  over  in  my  mind  quickly.  I  said  to  myself, 
“Well,  these  people  have  put  up  this  money.  It  is” — 

THE  COTJBT :  There  was  nothing  you  could  do  about 
it 

THE  WITNESS:  Nothing  I  could  do  about  it  As  a 
matter  of  fact,  I  think  anyone  who  puts  up  money  ought 
to  have  something  to  say  about  it 
BY  MB.  BEACH: 

Q  This  was  a  directors’  meeting  and  you  were  presi¬ 
dent  of  the  corporation,  were  you  not?  A  That  is  right, 


Q  You  knew,  did  you  not,  that  at  this  meeting  a 
change  of  slate  could  have  been  prevented?  A  Well, 
practically,  I  know  of  no  way  by  which  the  majority 
stockholders  can’t  nominate  their  members  to  their  board, 
nor  do  I  know  of  any  reason  why  they  should  not 

Q  Well,  I  appreciate  your  feeling  about  that;  but,  as 
a  matter  of  fact,  this  was  a  directors’  meeting  and 
756  there  were  no  vacancies  on  the  board  on  December 
19.  A  I  knew  there  were  going  to  be  resignations. 

Q  And  from  whom  did  you  understand  that?  A  Well, 
I  blew  that  they  could  not  get  new  people  on  the  board 
without  having  some  resignations. 

Q  Well,  did  you  discuss  your  resignation  with  any¬ 
body?  A  No. 

Q  Bid  you  discuss  with  Mr.  Beale  his  resignation? 
A  No.  It  was  a  rather  painful  subject  and  I  did  not 
think  it  was  my  responsibility  or  my  duty  and  I  did  not 
have  anything  to  do  with  it. 

Q  Who  suggested  that  you  call  a  meeting  of  the  board 
of  directors?  A  Well,  it  might  have  been  Mr.  Binns  or 
Mr.  Stewart  I  knew  they  wanted  an  early  meeting. 

Q  When  did  they  suggest  that  to  you?  A  Well,  I 


presume  that  probably  came  in  the  conversation  with 
Mr.  Binns,  although  Mr.  Stewart  may  have  referred  to 
it.  I  think  what  he  said  was,  “Mr.  Binns  will  be  down 
in  Washington  within  a  few  days.” 

Q  Was  there  a  discussion  of  the  calling  of  the  meet¬ 
ing  at  the  time  you  had  luncheon  with  Mr.  Binns  and 
Mr.  Fleming?  A  I  imagine  -  there  was.  I  do  not  defi¬ 
nitely  recall  it. 

Q  You  do  not  have  any  dear  recollection?  A  No. 
I  knew  it  was  an  accepted  fact  that  they  were 

757  going  to  have  an  early  meeting. 

Q  When  you  went  to  the  Mayflower  on  Decem¬ 
ber  19,  were  Mr.  Hilton  and  these  other  officers  already 
there?  A  That  is  right 

Q  Had  you  met  Mr.  Hilton  up  to  that  time?  A  No, 
'  I  had  never  met  him. 

Q  Had  you  met  any  officers  who  were  elected  that 
day  from  the  Hilton  group? 

THE  COURT :  You  mean  any  of  the  directors? 

MR.  BEACH:  Any  of  the  officers  who  were  elected 
from  the  Hilton  group  that  day. 

THE  COURT:  Directors,  you  mean,  new  directors, 
don’t  you?  Do  you  mean  officers  or  directors? 

MR.  BEACH:  I  said  officers.  Officers  were  also 
elected  that  day,  sir. 

THE  COURT :  Officers  of  the  Mayflower? 

MR.  BEACH:  Officers  of  the  Mayflower,  yes,  sir,  that 
came  from  the  Hilton  group. 

THE  COURT :  I  did  not  know  that 

THE  WITNESS:  Up  until  that  time,  up  until  the 
19th,  Mr.  Binns  was  the  only  officer  or  representative 
of  the  Hilton  organization  that  I  had  met,  or  any  direc¬ 
tors. 

BY  MR.  BEACH: 

Q  And  at  this  meeting  on  December  19  there  was  a 
complete  new  slate  of  officers  elected.;  isn’t  that 

758  right?  A  Well,  there  were  three  holdovers — Mr. 
Baxter,  Mr.  Fleming,  and  myself. 


Q  Those  are  directors.  I  am  talking  about  officers, 
Mr.  Folger.  A  That  is  right 

Q  I  mean  there  was  a  complete  new  slate  of  officers 
for  the  Mayflower  Hotel  elected  on  December  19.  A  That 
is  right 

Q  And  everyone  of  those  officers  that  were  elected 
were  Hilton  Hotels  representatives?  A  I  believe  so, 
yes,  sir. 

THE  COTJBT:  When  you  say  “officers,”  be  more 
specific.  Of  course,  there  were  the  president,  the  treas¬ 
urer,  the  secretary,  and  all  that,  but  what  were  they? 
What  I  had  in  mind  was  that  the  same  manager  was  re¬ 
tained.  Do  you  call  him  an  officer  or  don’t  you  call  him 
an  officer? 

MB.  BEACH:  No,  sir. 

THE  COTJBT:  All  right 
BY  MB.  BEACH: 

Q  I  believe  at  that  meeting  Mr.  C.  N.  Hilton  was 
elected  president?  A  That  is  right 

Q  And  he  is,  naturally,  with  the  Hilton  Hotels.  Joseph 
P.  Binns  was  elected  executive  vice  president?  A  That 
is  right 

759  Q  He  is  connected  with  Mr.  Hilton?  A  That 
is  right 

Q  Bobert  P.  Williford,  vice  president,  and  he  is  con¬ 
nected  with  Hilton?  A  That  is  right 

THE  COTJBT:  Is  he  the  one  who  wrote  the  yearly 
letters? 

MB.  BEACH:  Yes,  sir. 

BY  MB.  BEACH: 

Q  H.  L.  Ludwig,  treasurer,  and  he  was  connected  with 
the  Hilton?  A  I  believe  so. 

Q  And  William  J.  Friedman,  secretary,  was  connected 
with  the  Hilton?  A  I  think  he  was  of  counsel  for  the 
corporation. 

Q  He  is  one  of  the  attorneys  for  Hilton?  A  One  of 
the  attorneys. 
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Q  He  was  elected  secretary!  A  Yes. 

Q  Thornton  Raney,  comptroller  and  assistant  treas¬ 
urer.  Was  he  with  the  Hilton  organization!  A  He  had 
been  with  the  former  management. 

Q  Joseph  T.  Zoline,  assistant  secretary.  Who  was  he! 
A  My  impression  is  that  he  was  with  the  Hilton  organi¬ 
zation. 

Q  So  after  the  election  of  new  directors  and  new 

760  officers  Hilton  did  predominate  the  board  and  Hil¬ 
ton  also  held  all  the  offices!  •  •  •  A  Yes. 

Q  With  the  newly  elected  directors  on  the  board  of 
directors,  Hilton  had  a  majority  of  the  members  on  the 
board  of  directors  !  A  That  is  right 

•  •  •  • 

Q  Do  yon  recall  at  that  meeting,  Mr.  Folger,  that  the 
old  directors  resigned  two  by  two,  as  they  say!  A  I 
believe  the  record  shows  that. 

Q  Do  yon  know  any  reason  for  that  sir!  A  Those 
matters  were  regarded  as  rontine,  were  handled  by  at¬ 
torneys,  and  there  was  not  a  great  deal  of  attention  paid 
to  it  by  the  laymen — at  least,  by  me. 

761  Q  Do  yon  know  whose  attorneys  did  advise  the 
resignations  in  that  order,  sir!  A  Well,  Mr. 

Hartson  was  there,  and  I  assume  Mr.  Hartson  and  Mr. 
Friedman’s  firm  acted  in  that  matter. 

Q  Mr.  Hartson  represented  the  Mayflower,  did  he  not! 
A  That  is  right. 

Q  And  Mr.  Friedman  represented  the  Hilton!  A 
That  is  right. 

Q  Do  yon  recall  at  that  meeting  a  statement  was  made 
that  a  management  contract  between  the  corporation  and 
Hilton  Hotels  Corporation  wonld  be  worked  ont!  A 
Wonld  be  snbmitted. 

Q  The  same  thing.  Wonld  be  worked  ont  and  pre¬ 
sented  to  a  snbseqnent  meeting  of  the  board!  A  That 
is  right. 


Q  Who  .made  that  announcement?  A  My  impression 
is  Mr.  Hilton.  I  am  not  sure. 

Q  Then  the  meeting  adjourned.  Now,  at  that  time 
yon  had  no  more  stock  in  the  Mayflower,  did  yon?  A 
Well,  I  think  I  had  a  hundred  shares,  or  whether  I  ac¬ 
quired  it  about  that  time — I  know  it  was  on  my  mind  that 
I  ought  to  have  at  least  a  hundred  shares,  and  I  think 
I  still  have  a  hundred  shares. 

Q  Did  you  acquire  that  after  this  meeting  or  did  you 
acquire  it  after  you  were  elected  to  the  board  of 
762  directors?  A  At  that  time  I  sold  a  thousand 
shares,  and  I  thought,  well,  I  ought  to  have  quali¬ 
fying  shares.  Whether  I  retained  a  hundred  shares  of 
that  block  or  went  to  the  open  market  and  bought  a  hun¬ 
dred  shares— anyway,  I  did  retain  ownership  in  a  hun¬ 
dred  shares  and  still  have  a  hundred  shares. 

Q  At  that  meeting  of  December  19,  weren’t  you  put 
on  the  executive  committee?  A  My  impression  is,  and 
I  have  searched  my  memory  for  that,  that  I.  was,  but  the 
activity  of  that  committee  has  been  changed  and  it  might 
be  what  is  regarded  as  an  inactive  committee. 


THE  WITNESS :  I  think  Mr.  Fleming  and  I  both  were 
on  the  executive  committee.  Now,  who  else,  I  don’t  know. 


Q  The  next  meeting  you  attended  I  believe  was  the 
meeting  of  January  27,  1947.  A  That  is  correct 
Q  Now,  did  the  committee  that  you  were  put  on  with 
Mr.  Fleming  act  between  December  19  and  January  27? 
A  No. 

Q  There  was  not  any  activity  or  no  meetings  at  all? 
A  No  formal  activity. 

763  Q  Then,  on  January  27  there  was  this  meeting, 
at  which  time  the  management  contract  was  sub¬ 
mitted?  A  That  is  right 

Q  I  note  from  the  minutes,  Mr.  Folger,  that  it  says 
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that  there  was  discussion  as  to  the  past  ten  years  of  the 
activities  and  the  financial  showing  of  the  Mayflower 
Hotel.  Do  you  remember  that  being  submitted  to  you? 

A  Well,  my  impression  is  that  there  were  very  elaborate 
exhibits  and  display  cards  and  records  considered  and 
offered  by  Mr.  Binns.  I  assume  it  is  reasonable  to  be¬ 
lieve  that  there  was  a  ten-year  record  submitted. 

Q  But  that  was  the  first  time,  was  it  not,  Mr.  Folger, 
that  you  had  any  discussion  about  a  management  contract 
with  the  Hilton  Hotels?  A  I  had  no  discussion  with  the 
Hilton  people  about  the  contract  I  think  it  is  reasonable  . 
to  assume  I  did  have  some  conversations  with  Nelson 
Hartson  and  possibly  with  Mr.  Fleming,  but  I  have  no 
definite  recollection.  I  think  they  were  just  casual,  gen¬ 
eral  conversations. 

Q  As  a  matter  of  fact,  the  management  contract  had 
never  been  submitted  to  you?  A  That  is  right. 

Q  And  the  first  opportunity  you  ever  had  to  see  it  was 
on  January  27?  A  That  is  right. 

764  Q  And  so  that  from  December  19  up  to  January 
27  Hilton  was  running  the  hotel  without  any  man¬ 
agement  contract?  A  That  is  right. 

Q  Do  you  know  who  prepared  that  management  con¬ 
tract,  sir?  A  Well,  I  assume  the  attorneys — 

Q  It  was  prepared  in  Chicago,  wasn’t  it?  A  — for 
the  Hilton  people,  yes,  sir. 

BY  THE  COURT: 

Q  Well,  was  the  Mayflower  Hotel  under  the  same 
management  before  and  after  the  management  contract, 
between  the  19th  of  December  and  the  27th  of  January? 
Was  there  any  difference  between  those  who  managed 
and  controlled  the  Mayflower  Hotel  between  December 
19,  1946  and  January  27,  1947,  and  those  who  managed 
and  controlled  the  hotel  after  January  27,  when  the  con¬ 
tract  was  made?  A  Your  Honor,  would  you  like  me  to 
answer  it- 

Q  I  would  like  you  to  answer  it  if  you  can.  A  Well, 
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there  was  a  period  in  there,  reflecting  upon  it,  when  there 
was — I  presume  there  might  be — an  interregnum. 

Q  It  could  not  have  been  interregnum;  the  hotel  was 
managed —  A  I  assume  Mr.  Binns  was  active  in  the 
matter  and  I  believe  he  spent  a  lot  of  time  down  there 
and  conferred  extensively  with  Mr.  Mack,  so,  as  a 
765  practical  matter,  .  I  assume  the  details  of  manage¬ 
ment  were  in  the  hands  of  Mr.  Binns  and  Mr.  Mack. 

Q  Now,  were  not  the  purchases  for  the  Mayflower 
made  the  same  way  between  the  19th  of  December  and 
the  27th  of  January  as  they  were  afterwards! 

I  would  rather  the  witness  would  answer  the  question, 
gentlemen,  if  he  can; '  A  I  am  sorry,  Your  Honor.  I 
just  do  not  believe  I  quite  clearly  understand  the  ques¬ 
tion. 

Q  It  is  a  firm  in  Chicago,  and  I  forget  the  name — 

MB.  BOTH:  Marshall  Field. 

BY  THE  COUBT: 

Q  Marshall  Field.  Between  December  19  and  January 
27  were  not  these  purchases  made  from  Marshall  Field 
just  as  they  were  after  the  27th  of  January,  or  don’t  you 
know!  A  Well,  I  don’t  know.  I  assume  that  routine 
purchases  went  on  as  before. 

Q  What  I  am  trying  to  find  out — and  this  is  what  I 
have  been  trying  to  find  out  ever  since  this  case  started, 
and  nobody  has  touched  it — is  why  this  hotel  required 
a  management  contract  in  order  to  get  facilities  which  it 
is  alleged  to  have  gotten  after  January  27,  and  it  is  very 
important  that  I  shall  know  it,  and  I  would  rather  the 
witness  would  answer  it  if  he  can.  I  will  hear  you  gen¬ 
tlemen  on  legal  questions,  not  on  factual  matters,  for 
the  present. 


766  THE  COUBT:  That  is  the  thing  that  I  cannot 
figure  out  Hilton  draws  up  a  contract  which,  of 
course,  he  says  is  a  proper  contract  and  one  that  is  fair 
to  both  sides.  Then  he  changes  his  name  to  Mayflower 


ana  wants  to  find  ont  from  Mayflower,  through  a  commit¬ 
tee  of  three,  whether  it  is  a  fair  contract  or  not  I  just 
don  ’t  get  it  I  may  get  it 

MB.  BOTH:  Yon  will  get  it,  Your  Honor. 

THE  COUBT :  I  may  get  it.  I  may  have  it  now,  but 
I  would  like  some  reasonable  explanation  of  it,  because 
it  does  not  really  make  any  sense  to  me. 

THE  WITNESS :  Your  Honor,  may  I  inquire,  would 
you  like  to  have  my  reasons? 

THE  COUBT:  Yes,  I  would. 

THE  WITNESS :  I  will  be  very  glad  to  give  them.  I 
have  strong  convictions  that  there  is  nothing  in  the  busi¬ 
ness  world  quite  so  important  and  fundamental  as  owner¬ 
ship  management,  and  I  have  come  by  these  thoughts  very 
early  in  life.  I  grew  up  in  a  farming  community.  As  we 
drove  along  the  road  my  father  would  pick  out  a 
767  well-tilled  farm,  where  the  barns  were  painted  and 
the  stock  was  fat  He  said,  “Now,  that  farm  be¬ 
longs  to  the  owner.” 

We  would  go  a  while  and  we  would  see  a  scrub  calf  and 
the  machinery  out  in  the  sun  and  the  buildings  run  down, 
and  my  father  would  say,  “Now,  that  is  a  tenant  farm.” 

Now,  that  illustrates  the  difference  between  ownership 
management  and  tenant  management  in  the  country  and 
in  the  city.  It  is  the  difference  between  a  man's  board¬ 
ing  house  and  his  home. 

I  have  the  strongest  conviction  in  favor  of  ownership 
management  That  is  just  in  general.  There  is  an  old 
adage,  “It  is  the  eye  of  the  farmer  that  fattens  the  stock.” 

And  one  thing  that  was  strong  and,  I  felt,  fortunate 
for  these  scattered  bondholders  and  stockholders  after 
reorganization  was  that  we  had  coming  into  the  Mayflower 
picture  a  strong  ownership  factor  in  the  Bonner  interests, 
who  were  very  skillful  in  the  management  of  property 
of  various  kinds. 

I  might  say  that  the  hotel  business — management  of 
the  hotel  business — is  one  of  the  most  difficult,  complicated 


problems  in  the  business  world.  High  operating  ratios 
and  wasting  assets — you  are  continually  working  against 
a  deadline.  One  day  the  Ritz-Carlton  Hotel  in  New  York 
is  one  of  the  leading  hotels  in  New  York.  The  next  day 
they  have  to  tear  it  down  because  it  has  gone  .over  the 
hump  in  point  of  age. 

We  were  constantly  worried  here  in  Washington 

768  in  our  management  problem  about  the  competition 
of  the  Statler.  Our  hotel  was  25  years  old — 

BY  THE  COURT: 

.  Q  I  know,  but  that  is  not  the  question  I  am  interested 
in;  not  at  all.  The  question  I  am  interested  in— that  is, 
one  of  the  questions  that  I  am  predominantly  interested 
in — is  why  these  various  services,  after  the  acquirement 
of  the  majority  of  the  stock,  could  not  be  rendered  to  the 
Mayflower  Hotel  without  a  management  contract.  The 
Hilton  Corporation  had  the  ability  to  manage  the  hotel 
any  way  it  saw  fit;  it  did  not  have  to  have  a  management 
contract  in  order  to  do  it.  Now,  it  may  have  been  more 
expensive  to  the  Mayflower  to  have  Hilton  officers  located, 
for  instance,  in  Washington  and  paid  salaries  of  $70,000. 
I  do  not  know  about  all  that.  But  a  court  of  equity  is 
compelled  to  be  interested  in  the  weak  side.  The  strong 
do  not  need  a  court  of  equity.  It  is  the  last  thing  they 
want  to  be  bothered  with — a  court  of  equity.  It  is  the 
weak  side  that  needs  a  court  of  equity.  >  V 

769  ;  What/I  am  trying  to  find  out,  if  I  can — one  of 

the  things  I  am  trying  to  find  out— is  why  the 
Mayflower  Hotel  could  not  receive  the  same  services,  being 
owned  by  Hilton,  and  have  the  same  opportunity  to  pur¬ 
chase  and  manage  at  the  lowest  possible  cost,  without 
this  management  contract.  Now,  somebody  sometime  in 
this  case  must  tell  me  why  that  was  necessary,  because 
I  have  not  yet  found  out  i ' 

Of  course,  this  is  a  new  proposition  to  me.  I  have 
never  been  confronted  with  exactly  this  situation.  The 
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question  of  interlocking  directorates  is  an  extremely  diffi¬ 
cult  one  and  has  bothered  courts  for  years  and  years  and 
years,  and  it  is  especially  bothersome  when  the  interlock¬ 
ing  directorates  really  amount  to  the  same  control.  So 
if  you  can  tell  me  why  that  contract  was  necessary,  it  will 


be  very  helpfuL  A  Your  Honor,  I  have  never  been  in 


a  court  of  equity  before  in  my  life,  and  I  do  not  know 
the  legal  aspects  of  this  legal  situation — 

Q  Fairness  is  what  it  is.  A  I  will  be  glad  to  tell 
about  the  fairness  of  the  contract  and  why  I  voted  for 
it  as  a  business  man.  I  had  been  one  of  the  reor- 
770  ganization  managers  of  this  property.  I  had  seen 
the  court  enter  into  a  management  contract  with 
the  American  Security  &  Trust  Company,  and  I  had  felt 
that  that  was  a  sound  management  contract  I  had  seen 
a  strong  ownership  relationship  come  in  through  the  Don- 
ners,  which  supplied,  at  some  cost  to  the  corporation, 
management. 

I  had  seen  the  problems  getting  out  of  hand,  as  I 
thought,  and  not  being  entirely  met. 

I  viewed  this  contract  as  a  fair  way  of  having  the 
minority  pay  their  way  of  reasonable  and  prudent  costs,, 
and  I  recall  very  definitely  when  the  contract  came  up  I 
was  cogitating  about  the  amount.  The  1  per  cent  seemed 
fair. 

I  made  a  distinct  separation  between  the  1  per  cent 
and  the  incentive  bonus.  I  said  the  1  per  cent  seems  fair 
in  relation  to  the  over-all  management  It  is  less  than 
the  court  allowed  the  American  Security  &  Trust  Com¬ 
pany — 

Q  But  the  American  Security  &  Trust  Company  was 
not  in  control  of  the  Mayflower  Hotel  They  did  not  own 
the  majority  stock,  and  therefore  they  were  not  in  any 
position  to  feel  it  necessary,  for  their  own  financial  ad¬ 
vancement,  to  furnish  these  services,  whether  they  got 
paid  $70,000  a  year  for  them  or  not. 
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Under  the  present  situation,  as  I  understand  it — and 
the  only  reason  I  am  arguing  the  case  is  that  I  am  trying 
to  develop  an  argument  on  the  other  side — Hilton,  for  his 
own  purposes,  because  of  his  financial  interest,  ma- 

771  jority  interest,  70  per  cent  interest  in  the  May¬ 
flower,  would  naturally  have  availed  himself  of  all 

these  opportunities  for  successful  and  prudent  manage¬ 
ment,  as  he  availed  himself  of  them  after  the  management 
contract  I  cannot  see  why,  in  order  to  get  to  work  for 
Hilton,  it  was  necessary  to  have  a  management  contract, 
and  I  may  be  entirely  wrong. 

•  •  •  • 

.  THE  WITNESS:  May  I  finish? 

BY  THE  COURT: 

Q  You  may  finish  if  you  want  A  I  think  you  put 
your  finger  on  the  most  important  thing  in  this  case,  and 
it  is  the  thing  I  thought  about  more  than  anything  else. 
I  said,  “How  would  I  feel  if  I  owned  all  the  majority? 
How  would  I  feel  if  I  owned  all  the  minority?  And  what 
would  be  a  sound  thing  to  do  in  either  case?”  And  when 
they  proposed  this  1  per  cent  charge,  I  said,  “Well,  that 
is  $55,000  on  last  year’s  gross  and  Hilton  is  paying 

772  70  per  cent  of  it  himself.  They  are  going  to  save 
$28,000”— 

.  Q  He  is  paying  70  per  cent  himself,  that  is  true,  but 
he  is  getting  it  right  back.  A  That  is  true.  It  washes 
oat  So  the  only  thing  to  consider  was  what  happened 
to  the  30  per  cent  factor,  the  minority.  They  were  the 
ones  who  did  not  have  any  say  about  the  management 
And  I  said  to  myself,  “  Well,  that  is  30  per  cent  of 
$30,000  net.  That  is  about  $10,000.  That  is  about  five  or 
six  thousand  dollars  out  of  earnings  after  taxes  and  after 
savings,”  and  I  thought,  “That  is  five  or  six  thousand 
dollars  out  of  net  earnings  to  look  after  a  million  and  a 
half’s  worth  of  property,”  and  I  said  to  myself,  “Well, 
with  all  the  troubles  and  worries  in  the  managing  of  the 
hotel,  if  I  owned  a  million  and  a  half  and  I  could  get 
some  competent  people  to  go  in  there  for  five  or  six  thou- 
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sand  dollars  ont  of  net  earnings,  it  is  a  good  deal”;  and 
if  I  may  be  permitted  to  say  so,  that  is  exactly  the  nnb 
of  the  reasoning  I  had  in  my  mind  and  why  I  voted  for 
that  contract  It  was  a  reasonable,  fair  cost  of  the  man¬ 
agement  to  the  minority  stcokholders,  as  I  saw  it  I  may. 
be  wrong,  but  that  was  my  feeling. 

BY  MB.  BEACH: 

Q  Mr.  Folger,  Mr.  Mack,  who  was  the  manager  of  the 
Mayflower  Hotel,  is  still  there,  is  he  not,  sir?  A'  That 
is  right 

773  Q  And  he  has  been  there  ever  since  the  man¬ 
agement  contract  was  pnt  in?  A  He  has  been 

there  since  the  start  of  the  hoteL 

Q  He  is  compensated  just  as  he  was  before  the  Hil¬ 
ton’s  proposition  came  in?  A  No.  As  I  recall  it,  Mr. 
Mack  had  a  contract  for  $15,000  pins  an  incentive  bonus 
based  on  how  well  the  hotel  did,  and  I  believe  that  incen¬ 
tive  bonus  of  one  year  got  np  as  high  as  $15,000,  so  he 
got  a  compensation  of  nearly  $30,000.  One  of  the  savings 
that  was  advanced  when  the  contract  came  np  was  some 
reduction  in  the  bonus  and  his  salary.  I  think  it  was  four 
or  five  thousand  dollars. 

Q  The  Mayflower  Hotel  pays  that?  A  That  is  right. 

Q  And  these  other  expenses  of  the  management  con¬ 
tract  that  go  to  Hilton  are  over  and  above  what  is  paid 
for  Mr.  Mack’s  salary?  A  That  is  right 

Q  You  spoke  of  the  American  Security  &  Trust  con¬ 
tract  You  knew  of  its  existence  and  knew  its  contents? 
A  That  is  right 

Q  At  that  time  the  Mayflower  was  in  pretty  bad  shape, 
wasn’t  it?  A  It  was  in  sad  shape.  Business  was  very 
bad. 

Q  That  was  approved  by  the  court  only  because 

774  of  the  receivership?  A  Well,  it  was  approved.  I 
do  not  know  why  it  was  approved. 

Q  It  is  not  a  comparable  situation  to  the  Mayflower 
as  of  1946,  is  it?  A  Well,  no;  I  think  it  is. 
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Q  Pardon  met.  A  I  think  the  reasons  for  the  man¬ 
agement  contract  would  be  substantially  the  same  now 
as  then. 

Q  Haven’t  you  always  taken  the  position,  Mr.  Folger, 
up  to  the  time  that  this  contract  was  entered  into  with 
Hilton,  that  a  management  contract  was  exactly  what 
the  Mayflower  did  not  want!  A  Mr.  Beach,  a  manage¬ 
ment  contract  from  people  who  own  the  property  and  a 
management  contract  from  people  who  just  want  to  get  an 
override  on  the  situation  in  my  mind  are  two  separate 
and  distinct  propositions. 

Q  Well,  now,  what  do  you  mean,  they  just  want  to 
get  an  override  ?  A  Well,  any  business  man  would  wel¬ 
come  an  opportunity  if  he  had  any  capacity  to  get  a  man¬ 
agement  fee  on  the  operation  of  any  business  if  his  re¬ 
turn  was  compensatory  and  was  based  on  gross,  and  he 
was  not  risking  anything.;  ^  J 

Q  Isn’t  that  exactly  what  Hilton  is  doing?  A  He 
is  risking  his  own  70  per  cent  interest,  in  his  judg- 
775  ment. 

Q  Isn’t  the  $70,000  that  he  gets  from  the  man¬ 
agement  contract  an  override?  A  Mind  you,  he  gets 
1  per  cent  or  $55,000,  and  he  gets  an  incentive  bonus, 
which  we  thought  was  fair-—  . 

Q  Wasn’t  it  $68,000?  A  The  1  per  cent  resulted  in 
a  total  ,  of  $68,000,  just  as  Mr.  Mack’s  bonus  became 
$30,000,  after  the  hotel  improved  its  showing,  instead  of 
$15,000. 

.A}  Do  you  recall  your  deposition,  Mr.  Folger?  Do  you 
recall  testifying,  on  page  43  of  your  deposition: 

“Question:  Was  the  thinking  of  the  board  at  that  time 
that  its  own  officers  and  directors  and  employed  full-time 
manager  and  his  staff  were  adequate  to  manage  the  hotel 
in  a  proper  way?”  C  V,  Jr 

MR.  JONES:  What  time  is  that,  Mr.  Beach? 

MR.  BEACH:  That  is  what  I  was  looking  for,  to  be 
perfectly  frank  with  you.  '  ' ' 
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I  think  it  refers  back  to  page  42,  Mr.  Jones,  a  notation 
in  the  minutes  of  the  Mayflower  Hotel,  3/20/41,  of  an 
offer  by  the  Waldorf-Astoria  Hotel,  which  was  turned 
down. 

BY  MB.  BEACH: 

Q  And  your  answer  to  that  question  was : 

“I  believe  there  was  an  unexpressed  feeling  on  the 
part  of  the  board,  at  least  there  was  in  my  mind, 

776  if  you  want  to  come  to  the  point,  that  the  best  type 
of  management  in  business  is  ownership  manage¬ 
ment  There  is  no  substitute.,,  A  That  is  right 

•  •  •  .  • 

777  BY  MB.  BEACH: 

Q  Mr.  Folger,  the  time  of  the  meeting  of  De¬ 
cember,  1946,  you  asked  to  remain  on  the  board  and  at 
that  time,  as  I  understand  it,  you  had  sold  all  your  stock! 
A  All  but  a  hundred  shares. 

Q  Didn’t  you  sell  it  all,  or  did  you  buy  a  hundred 
shares  after!  A  It  was  almost  a  simultaneous  transac¬ 
tion.  I  realized  I  had  no  qualifying  shares,  and  I  either 
bought  or  retained  a  hundred  shares. 

Q  Were  you  asked  to  buy  more  stock  for  Hilton  after 
you  got  on  the  board,  for  Hilton  Corporation!  A  I 
think  there  was  one  or  two  transactions  where  some  local 
broker  offered  stock,  a  hundred  shares,  one  or  two  iso¬ 
lated  transactions,  and  they  were  sold  and  retained. 

Q  Did  you  know  Mr.  Bobert  Meyers  during  his  life¬ 
time!  A  Yes,  very  well. 

Q  After  you  had  been  elected  to  the  board,  after  Hil¬ 
ton  took  over,  Mr.  Meyers  had  fifteen  or  twenty  thousand 
shares  !  A  He  had  a  large  amount. 

Q  Didn’t  you,  after  you  were  put  on  the  board,  didn’t 
you  call  and  ask  him  if  he  would  sell  to  Hilton!  A  Mr. 
Meyers  was  a  close  friend  of  mine  and  of  the  family  for 
fifteen  or  twenty  years — 

778  Q  (Interposing)  Didn’t  you  ask  him!  A  I 
don’t  recall  I  did. 
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779  Q  Mr.  Baxter  didn’t  retain  any  stock  in  the 
Mayflower!  A  I  assume  he  didn’t  I  think  they 

780  sold  everything  they  had. 

Q  And  he  still  was  retained  in  the  board  by 
Hilton?  A  That  is  right 

Q  Do  you  know  of  any  reason  for  that?  He  is  not  a 
local  man,  is  he?  A  The  reason  was  for  the  continuity 
of  management  and  the  Donner  people  were  interested 
in  the  management,  and  they  felt  a  certain  responsibility 
to  all  the  stockholders  in  continuity  of  management 

Q  And  in  the  consideration  of  the  management  con¬ 
tract  which  was  discussed  on  January  27,  1947,  did  you 
give  consideration,  Mr.  Folger,  to  the  eighth  paragraph 
that  deals  with  the  arbitration  clause?  A  Well,  I  can’t 
say  I  did;  no,  sir.  >  i  h 

Q  Was  it  discussed  in  the  meeting,  in  the  event  that 
there  was  any  disagreement  between  Mayflower  and  Hil¬ 
ton,  how  the  dispute  would  be  settled?  A  There  usually 
is  an  arbitration  provision,  but  the  terms  I  don’t  know. 

Q  Do  you  recall  that  the  Mayflower  Hotel  Corporation 
with  the  officers  of  the  Hilton  on  there  were  to  select  the 
arbitrator,  and  the  Hilton  Hotel  Corporation  was  to  select 
an  arbitrator,  and  those  two  arbitrators  were  to  select  a 
third?  A  I  don’t  recall  It  may  be  in  there. 

781  Q  And  that  whatever  clause  was  drawn,  or 
whatever  decision  was  made,  wasn’t  subject  to  court 

review?  A  Until  you  referred  to  it,  I  have  no  recollec¬ 
tion. 

Q  You  didn’t  give  that  any  consideration  at  all?  A 
No. 

Q  As  a  matter  of  fact —  A  (Interposing)  I  might 
have. 

Q  It  didn’t  mean  anything  to  you?  A  I  might  have 
discussed  that  with  Nelson  Hartson.  I  know  Mr.  Fleming 
and  I  discussed  the  whole  contract  with  him  and  asked 
him  to  go  into  it  carefully  and  advise  us  on  the  thing 
and  it  might  be  that  was  part  of  it. 


Q  As  a  matter  of  fact,  when,  you  met  in  December, 
1946,  yon  didn't  know  what  was  going  to  take  place,  and 
Mr.  Hilton  and  Mr.  Binns  and  these  people  had  it  ar¬ 
ranged  what  they  wanted  to  do? 

MB.  JONES:  I  have  to  object  to  that. 

THE  COURT :  The  Court  overrules  the  objection.  The 
Court  rules  this:  That  all  this  discussion  as  to  who  con¬ 
trolled  the  situation  is  ridiculous.  As  far  as  the  Court 
is  concerned,  it  was  a  contract  made  by  Hilton  alone. 
MB.  BEACH:  I  have  no  further  questions. 

THE  COURT:  That  is  the  Court's  definite  and  final 
opinion. 

MB.  BEACH:  I  have  no  further  questions  of  this 
witness. 

782  THE  COURT:  The  Court  does  not  think  it  is 
a  matter  of  controversy.  There  is  no  question 

about  it  There  could  not  be. 

MR.  BEACH:  Can  I  get  an  answer  to  my  question 
then? 

THE  COURT:  Yes. 

BY  MR.  BEACH: 

Q  In  December,  1946,  when  you  had  the  special  direc¬ 
tors'  meeting  of  the  Mayflower,  which  was  attended  by 
Mr.  Hilton  and  the  officers  of  the  Hilton  Corporation, 
you  had  nothing  to  do  and  didn’t  in  any  way  run  that 
meeting?  A  Mr.  Beale  presided,  and  I  was  just  at¬ 
tending  as  a  member  of  the  board. 

Q  And  that  things  that  occurred  there  that  day,  that 
was  the  first  time  that  you  knew  exactly  what  was  going 
on  or  going  to  happen  until  that  day,  and  this  happened? 
A  That  was  the  first  meeting  of  the  new  board? 

Q  Yes.  A  Yes. 

•  •  •  • 

783  Q  Some  mention  was  made  of  the  Waldorf  offer 
back  in  1941,  the  Waldorf  having  offered  to  man¬ 
age  the  Mayflower. 


Yon  knew  at  that  time  that  the  Waldorf  was  being 
operated  in  the  red?  A  The  Waldorf  was  in  a  very 
unfortunate  position,  a  very  unfortunate  venture. 

Q  And  the  board  didn’t  want  that  management?  A 
No. 

•  •  •  • 

BY  MB.  BOTH: 

Q  You  spoke  about  the  Donner  management,  of  the 
Donner  interests  in  the  Mayflower.  You  were  president 
of  the  corporation  over  a  considerable  period  when  the 
Donners  owned  the  stock?  A  I  was  president  of  it 
about  one  year,  but  I  have  been  a  director  of  the  corpo¬ 
ration,  or  officer,  since  1935. 

Q  Was  the  Donner  organization  in  position  to 
784  give  to  this  hotel  the  specialized  services  which 
were  obtained  by  the  management  contract?  A  I 
don’t  recall  that  they  were— 

MB.  BEACH :  I  object  to  that 

MR  BOTH:  Why? 

MB.  BEACH :  I  withdraw  the  objection. 

BY  MB.  BOTH: 

Q  Go  ahead.  A  No,  I  don’t  recall  that  they  were 
specialized  hotel  operators.  I  don’t  think  they  ever  con¬ 
tended  they  were. 

Q  Would  it  be  your  judgment  as  a  director  of  the 
Mayflower  that  if  the  Donners  wanted  the  services,  which 
we  contend  we  rendered  under  the  management  contract, 
that  they  would  have  had  to  go  out  in  the  market  and 
procure  those  services?  A  They  would  and  they  did. 

Q  And  it  would  cost  them  money?  A  It  would  cost 
them  a  management  fee;  yes. 

•  •  •  • 

. 

MB.  JONES:  If  Your  Honor  please,  in  the  examina¬ 
tion  of  Mr.  Folger  I  overlooked  to  introduce  two  exhibits, 
which  I  would  like  to  offer  now.  The  first  one  is  the 
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management  contract  between  the  Mayflower  and 
785  the  American  Security  &  Trust  Company,  dated 
the  8th  day  of  February,  1935,  and  the  next  exhibit 
is  an  amendment  to  the  contract  of  January  29,  1936. 

•  •  •  • 

(The  documents  were  marked  Defendants ’  Exhibits 
Nos.  33  and  34  and  received  in  evidence.) 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 

Deft  Ext.  No.  33  for  idntf. 

APPENDED  TO  MAYFLOWER  HOTEL  CORPORA- 
TION  BOARD  OF  DIRECTORS  MEETING 
MINUTES  OF  FEBRUARY  5, 1936 
American  Security  and  Trust  Company 
Washington,  D.  C. 

January  29, 1936 

To  the  Board  of  Directors  of  the 

Mayflower  Hotel  Corporation, 

Mr.  Joseph  Low,  Chairman  of  Committee 
Dear  Sirs: 

The  American  Security  and  Tiust  Company  offers  to 
continue  for  the  year  ending  January  31,  1937,  to  act  as 
operating  agent  for  the  properties  of  the  Mayflower  Hotel 
Corporation,  as  agent  for  the  corporation  in  the  exchange 
of  first  mortgage  bonds  of  the  Mayflower  Hotel  Company 
for  bonds  and  voting  trust  certificates  representing  com¬ 
mon  stock  of  the  Mayflower  Hotel  Corporation,  and  as 
depositary  and  agent  of  the  voting  trustees  and  transfer 
agent  of  the  voting  trust  certificates  representing  the 
common  stock,  and  as  paying  agent  of  the  corporation 
with  respect  to  interest  and  dividend  distributions,  as 
hereinafter  set  out. 

In  making  this  offer  attention  is  called  to  the  fact  that 
the  present  agreement,  pursuant  to  which  it  has  acted  as 
operating  agent  for  one  and  one-half  per  centum  of  the 
gross  receipts,  was  negotiated  and  made  before  the  Amer- 
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ican  Security  and' Trust  Company  or  its  officers  had  any 
control  over  the  affairs  of  the  Mayflower  Hotel  Corpora¬ 
tion  or  any  connection  with  it  The  offer  of  this  company 
which  was  accepted  was  incorporated  in  a  memorandum 
dated  November  21,  1933,  addressed  to  Messrs.  Donald  A. 
Henderson,  Frederick  G-.  Curry  and  J.  Clifford  Folger, 
proposed  Reorganization  Managers,  and  was  incorporated 
in  the  reorganization  plan  promulgated  to  the  then  first 
trust  bondholders  of  the  old  Mayflower  Hotel  Company 
under  date  of  February  20,  1934,  which  plan  was,  after 
consents  to  it  by  the  requisite  number  of  bondholders  had 
been  obtained  and  it  had  been  approved  by  the  Court  hav¬ 
ing  charge  of  the  reorganization,  carried  out.  The  formal 
contract  of  February  8,  1935,  made  no  change  in  the  ar¬ 
rangement  which  had  been  so  approved  excepting  to  fix 
the  duration  of  the  contract  at  the  period  of  a  year  ex¬ 
piring  January  31,  1936,  subject  to  extension  by  mutual 
agreement  and  to  make  two  additional  provisions  which 
were  concessions  favorable  to  Mayflower  Hotel  Corpora¬ 
tion  and  made  in  its  interest  One  was  to  change  the  base 
upon  which  compensation  to  the  American  Security  and 
Trust  Company  should  be  calculated  from  “gross  receipts 
from  all  sources”  to  “gross  annual  income  •  •  •  from 
the  operations  of  the  hotel”.  The  other  was  to  provide 
that  the  American  Security  and  Trust  Company  would 
furnish  from  its  officers  and  employees  a  President,  a 
Vice-President,  a  Secretary-Treasurer  and  an  Assistant 
Secretary-Treasurer  to  perform  the  duties  of  these  of¬ 
fices  for  the  Mayflower  Hotel  Corporation  without  salary 
or  other  compensation. 

Under  these  circumstances,  and  in  view  of  the  fact  that 
persons  connected  with  the  American  Security  and  Trust 
Company  are  now  serving  as  officers  of  the  Mayflower 
Hotel  Corporation,  the  American  Security  and  Trust 
Company  prefers  in  extending  the  contract  pursuant  to 
which  it  is  acting  as  operating  agent  to  make  no  change 
in  it  excepting  such  changes  as  shall  constitute  additional 
concessions  by  it  to  the  Mayflower  Hotel  Corporation. 
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Subsequently  to  the  American  Security  and  Trust  Com¬ 
pany’s  original  agreement  to  act  as  operating  agent,  but 
before  its  officers  had  any  control  over  the  affairs  of  the 
Mayflower  Hotel  Corporation,  the  American  Security  and 
Trust  Company  agreed  to  act  as  depositary  and  agent  of 
the  Voting  Trustees  and  transfer  agent  of  the  voting  trust 
certificates  representing  the  common  stock,  and  also  as 
paying  agent  of  the  corporation  with  respect  to  interest 
and  dividend  distributions.  "With  regard  to  rate  of  com¬ 
pensation  for  these  services,  it  agreed  to  accept  the  same 
rate  of  pay  for  the  authentication,  issue  and  transfer  of 
the  voting  trust  certificates  attached  to  the  bonds  as  it 
was  informed  had  been  agreed  to  be  accepted  by  the 
National  Savings  and  Trust  Company  with  respect  to  the 
authentication,  issue  and  transfer  of  the  bonds,  and  as 
paying  agent  with  respect  to  interest  and  dividend  distri¬ 
butions,  it  agreed  to  act  for  a  fee  of  one-quarter  of  one 
per  centum  on  such  distributions.  The  schedule  of  charges 
applicable  to  it  for  these  services  are  therefore  the  fol¬ 
lowing: 

For  services  for  the  first  year  to  date  from  February 
1,  1935,  to  January  31,  1936,  a  flat  fee  of  $2500. 

For  services  each  year  thereafter  a  flat  fee  of  $350. 

The  flat  fee  for  the  first  year  to  include  all  certifica¬ 
tions  and  registrations  of  the  original  issue  called  for 
within  that  year. 

For  certifications  and  registrations  exclusive  of  the 
original  issue  made  during  the  first  year,  generally  rep¬ 
resented  by  subsequent  transfers  made  by  holders  of  cer¬ 
tificates  included  in  the  original  issue  or  exchanges  of 
unit  certificates  of  the  original  issue  for  certifications  of 
other  denominations  fifty  cents  per  certificate. 

The  flat  charge  for  subsequent  years  to  cover  certifica¬ 
tions  and  registrations  up  to  one  hundred  fifty  certificates 
in  each  year. 

For  certifications  and  registrations  not  covered  by  the 
yearly  flat  charge  as  aforesaid  fifty  cents  per  certificate. 
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For.  interest  and  dividend  distributions  one-quarter  of 
one  per  cent 

Reimbursement  for  out  of  pocket  expenses. 

In  addition  to  the  services  contemplated  by  the  ar¬ 
rangements  above  described,  the  American  Security  and 
Trust  Company  as  agent  for  the  Mayflower  Hotel'Corpo- 
ration  has  performed  the  services  required  of  the  May¬ 
flower  Hotel  Corporation  incident  to  the  exchange  of  the 
old  first  mortgage  bonds  of  the  Mayflower  Hotel  Company 
for  bonds  of  the  Mayflower  Hotel  Corporation  and  voting 
trust  certificates,  dealing  with  the  individual  bondholders 
and  depositaries,  on  the  one  hand,  and  the  trustees  of 
the  new  bond  issue  and  Itself  as  depositary  and  agent  of 
the  voting  trustees,  on  the  other  hand.  These  services 
were  not  required  of  it  as  operating  agent  of  the  hotel 
property,  nor  as  depositary  and  agent  of  the  trustees  and 
transfer  agent  of  the  voting  trust  ceritficates,  but  were 
necessarily  incident  to  the  consummation  of  the  reorgani¬ 
zation  which  created  the  Mayflower  Hotel  Corporation, 
and  were  handled  in  the  trust  department  of  the  Ameri¬ 
can  Security  and  Trust  Company  without  specific  charge 
therefor,  in  view  of  its  employment  in  the  other  capacities 
mentioned.  There  have  now  been  issued  and  shipped  to 
the  depositaries  and  to  individual  bondholders  $4,172,860 
of  bonds  with  voting  trust  certificates  attached,  leaving 
$278,000  of  bonds  with  voting  trust  certificates  attached 
yet  to  be  issued. 

The  bill  of  the  American  Security  and  Trust  Company 
for  all  services  and  disbursements  by  it  other  than  its 
charges  as  operating  agent  of  the  property,  is  attached 
to  this  letter  and  shows  a  total  due  for  services  of  $3,657.66 
and  for  expenses  of  $579.52. 

It  will  be  noted  that  though  the  arrangement  as  made 
contemplated  an  identical  charge  by  the  American  Se¬ 
curity  and  Trust  Company  for  services  with  regard  to 
the  voting  trust  certificates  as  that  rendered  by  the  Na¬ 
tional  Savings  and  Trust  Company  with  regard  to  the 


bonds,  there  are  items  of  charge  on  the  bill  of  the  latter 
company  which  do  not  appear  on  the  bill  of  the  American 
Security  and  Trust  Company.  This  is  accounted  for  by 
i  the  fact  that  subsequently  to  the  adoption  by  the  Ameri¬ 
can  Security  and  Trust  Company  of  the  schedule  which 
it  was  informed  was  acceptable  to  the  National  Savings 
and  Trust  Company,  the  latter  company  defined  its  un¬ 
derstanding  of  the  original  issues  included  in  the  flat  fee 
for  the  first  year  more  narrowly  than  this  company  is 
disposed  to  insist  upon  in  view  of  its  other  relations  to 
the  Mayflower  Hotel  Corporation. 

With  the  foregoing  explanation,  the  American  Security 
and  Trust  Company  offers :  (1)  to  extend  for  one  year  to 
end  January  31, 1937,  its  contract  dated  February  8, 1935, 
as  operating  agent,  with  this  variation  only,  that  its  gross 
compensation  thereunder  shall  be  calculated  at  the  rate  of 
one  and  one-quarter  per  centum  per  annum  instead  of 
one  and  one-half  per  centum;  (2)  to  waive  and  release, 
in  respect  of  the  year  ending  January  31,  1936,  all  com¬ 
pensation  as  depositary  and  agent  of  the  voting  trustees 
and  transfer  agent  of  the  voting  trust  certificates  and  as 
I  paying  agent  of  the  corporation  with  respect  to  interest 
and  dividend  distributions,  and  to  claim  in  those  capaci¬ 
ties  only  its  out  of  pocket  expenses  amounting  to  $579.52, 
that  is,  to  waive  and  release  for  the  year  ending  January 
I  31,  1936,  all  compensation  excepting  its  commission  as 
operating  agent  of  the  property;  (3)  to  continue  for  the 
term  of  one  year  ending  January  31, 1937,  to  act  as  agent 
!  for  the  voting  trustees  and  transfer  agent  of  the  voting 
trust  certificates  representing  the  common  stock  and  pay¬ 
ing  agent  of  the  corporation  with  respect  to  interest'  and 
I  dividend  distributions,  at  the  rate  of  compensation  and  • 
1  reimbursement  above  set  out  for  services  in  these  capaci¬ 
ties  subsequent  to  the  first  year,  and  also,  without  addi- 
r  tional  compensation  therefore,  [sic]  and  upon  reimburse¬ 
ment  for  only  its  out  of  pocket  expenses,  to  continue  as 
I  heretofore  to  act  as  agent  for  the  corporation  with  re- 
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spect  to  the  exchanges  of  old  first  mortgage  bonds  of  the 
Mayflower  Hotel  Company  for  bonds  of  the  Mayflower 
Hotel  Corporation  and  voting  trust  certificates  represent¬ 
ing  its  common  stock. 

This  letter  may  constitute  a  contract  between  the  Amer¬ 
ican  Security  and  Trust  Company  and  the  Mayflower 
Hotel  Corporation,  upon  acceptance  of  the  offer  herein 
contained  communicated  to  this  company. 

Yours  very  truly, 

AMERICAN  SECURITY  AND  TRUST  COMPANY, 

By  (s)  “Cobcokah  Thom” 

President 

Filed  Jul  28  1950  Harry  M.  Hull,  Clerk 

Def’t  Ext.  No.  34  for  idntf. 

COPY 

THIS  AGREEMENT 

MADE  this  8th  day  of  February,  1935,  by  and  between 
MAYFLOWER  HOTEL  CORPORATION,  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of 
Delaware,  party  of  the  first  part,  and  AMERICAN  SE¬ 
CURITY  AND  TRUST  COMPANY,  a  corporation  or¬ 
ganized  and  existing  under  the  laws  of  the  United  States 
applicable  to  the  District  of  Columbia,  party  of  the  sec- 
ond  part,  WITNESSETH: 

WHEREAS  the  Plan  of  Reorganization  of  Mayflower 
Hotel,  being  the  plan  and  agreement  dated  February  20, 
1934  (amended  September  12,  1934,  said  amendment,  how¬ 
ever,  not  affecting  the  subject  matter  of  this  agreement), 
recited  that  it  was  contemplated  that  the  Company  re¬ 
ferred  to  therein  as  the  “New  Company”,  which  is  the 
party  of  the  first  part,  would  enter  into  an  agreement 
with  the  party  of  the  second  part  whereby  said  party  of 
the  second  part  would  undertake  to  supervise  the  finan¬ 
cial  affairs  of  the  New  Company  and  the  operations  of 
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the  Hotel  for  the  first  year  following  the  reorganization, 
such  agreement  to  be  substantially  in  accordance  with  a 
memorandum  attached  to  said  Plan  in  the  form  of  a  let¬ 
ter  from  said  party  of  the  second  part  to  the  Reorganiza¬ 
tion  Managers: 

AND  W  HERE  AS  said  letter  was  as  follows: 

“AMERICAN  SECURITY  AND  TRUST  COMPANY 

Washington,  D.  C. 

November  21,  1933 

Memo  for  Donald  A  Henderson, 

Frederick  G.  Curry, 

J.  Clifford  Folger, 

Proposed  Reorganization  Managers. 

The  services  to  be  rendered  by  this  Company  with  re¬ 
spect  to  the  Mayflower  Hotel  would  include  the  follow¬ 
ing: 

Formulation  of  policies  of  operation; 

Custody  of  funds ; 

Control  and  supervision  of  purchases,  repairs  and  main¬ 
tenance,  and  of  all  expenditures,  including  authorization 
in  advance  of  the  incurring  of  obligations,  excepting  only 
as  to  disbursements  from  petty  cash,  and  as  to  them, 
supervision  of  policy  and  accounting; 

Control  and  supervision  of  personnel,  payrolls,  taxes, 
insurance,  and  of  collection  of  delinquent  accounts;  - 

Monthly  audits  and  reports  by  certified  public  account¬ 
ants  who  are  specialists  in  hotel  and  restaurant  opera¬ 
tion,  to  be  employed  by  us,  for  our  own  information  and 
consideration,  and  the  furnishing  of  such  reports  to  the 
owning  corporation  ; 

All  other  services  by  way  of  supervision  necessary  to 
insure  the  efficient  and  economical  operation  of  the  hotel. 

The  services  of  the  employees  within  the  hotel,  includ¬ 
ing  managers  and  accountants,  and  such  legal  services 
as  are  necessary,  will  be  at  the  expense  of  the  owner. 

We  shall  expect  to  keep  the  funds  in  our  custody  on 
deposit  in  our  banking  department.  We  shall  expect  to 
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place  the  renewals  of  insurance  throngh  our  insurance 
department,  at  no  greater  cost  to  the  owning  company, 
however,  than  the  most  favorable  rate  obtainable  from 
any  agency  which  is  affiliated  with  the  local  Board  of 
Underwriters. 

Our  charges  will  be  one  and  one-half  per  cent  of  gross 
receipts  from  all  sources.  If  desired,  we  will  contract 
to  serve  for  a  period, — we  suggest  one  year. 

American  Security  and  Trust  Company, 

By  Corcoran  Thom 
President” 

AND  WHEREAS  said  Plan  and  Agreement  of  Reor¬ 
ganization  has  been  confirmed  by  the  Court  in  the  pro¬ 
ceedings  for  the  reorganization  of  Mayflower  Hotel  Com¬ 
pany  under  Section  77B  of  the  Bankruptcy  Act,  being 
Docket  No.  3074  in  the  Supreme  Court  of  the  District 
of  Columbia; 

AND  WHEREAS  the  provisions  of  this  agreement 
hereinafter  contained  more  particularly  defining  the  duties 
to  be  performed  by  said  party  of  the  second  part,  have 
been  agreed  upon  between  the  Reorganization  Managers 
and  said  party  of  the  second  part  and  stated  to  said 
Court  as  being  obligations  to  be  undertaken  by  said  party 
of  the  second  part  to  be  performed  for  the  party  of  the 
first  part; 

NOW,  THEREFORE,  THIS  AGREEMENT  WIT¬ 
NESSETH  that  the  parties  of  the  first  and  second  parts, 
in  consideration  of  their  mutual  agreements  herein  con¬ 
tained,  do  now  agree  as  follows : 

1.  The  party  of  the  second  part  will  perform  for  the 
party  of  the  first  part  all  of  the  duties  and  furnish  the 
services  described  in  the  above  recited  letter,  all  the  pro¬ 
visions  and  recitals  of  which,  except  as  herein  modified 
or  enlarged,  are  hereby  made  a  part  of  this  agreement 
This  agreement  shall  terminate  at  the  dose  of  business 
on  January  31,  1936,  but  shall  be  subject  to  extension  by 
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mutual  agreement  of  the  parties  for  periods  not  exceed¬ 
ing  one  year  in  any  instance. 

2.  The  party  of  the  first  part  will  pay  to  the  party 
of  the  second  part  for  the  performance  of  the  duties  in 
this  agreement  described  a  sum  equal  to  one  and  one-half 
per  cent  (iy2%)  of  the  gross  annual  income  of  the 
party  of  the  first  part  from  the  operations  of  the  hotel 
during  the  period  of  this  agreement.  For  the  purposes 
of  computation  of  such  compensation  there  shall  be  de¬ 
ducted  from  the  gross  income  for  the  twelve  months  pe¬ 
riod  ended  January  31,  1936,  an  amount  equal  to  that 
proportion  of  such  income  for  the  month  of  February, 
1935,  as  is  represented  by  the  number  of  days  of  said 
month  expired  previous  to  the  date  hereof. 

3.  The  party  of  the  second  part  will,  at  the  option  of 
the  party  of  the  first  part  and  subject  to  the  action  of 
its  directors,  furnish  to  the  party  of  the  first  part  execu¬ 
tive  management  during  the  period  of  this  agreement,  and 
to  that  end  will  furnish  as  a  part  of  its  obligations  here¬ 
under  the  services  of  its  Vice  President,  William  L.  Beale, 
as  President  of  the  party  of  the  first  part,  its  Trust  Offi¬ 
cer,  T.  Stanley  Holland,  as  Vice  President,  its  Assistant 
Trust  Officer,  Earl  G.  Jonscher,  as  Secretary-Treasurer, 
and  its  Assistant  Secretary,  Albert  H.  Shillington,  as  As¬ 
sistant  Secretary-Treasurer,  such  persons  (or  any  other 
persons  who  are  officers  or  employees  of  the  party  of  the 
second  part  who  shall  be  elected  to  said  offices  by  the 
Board  of  Directors  of  the  party  of  the  first  part)  to  serve 
as  officers  of  the  party  of  the  first  part  as  aforesaid  with¬ 
out  salary  or  other  compensation  payable  by  or  charge¬ 
able  against  the  party  of  the  first  part 

IN  WITNESS  OF  ALL  WHEREOF,  the  party  of  the 
first  part  has  caused  these  presents  to  be  signed  in  its 
corporate  name  by  its  Vice  President,  and  its  corporate 
seal  to  be  hereunto  affixed,  attested  by  its  Asst  Secre¬ 
tary,  and  the  party  of  the  second  part  has  caused  these 
presents  to  be  signed  in  its  corporate  name  by  its  Vice 
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President,  and  its  corporate  seal  to  be  hereunto  affixed, 
attested  by  its — Secretary,  the  day  and  year  first  here- 

inflhrtw  wti Hpn 

MAYFLOWER  HOTEL  CORPORATION 

By  “Paul  Bkunn” 

Vice  President 

ATTEST: 

“Walter  T.  Mabgetts,  Jr.” 

Asst.  Secretary 

AMERICAN  SECURITY  AND  TRUST  COMPANY 

By  “Wm.  L.  Beale’7 

Vice  President 

ATTEST: 

“Frederick  P.  H.  Siddons” 

Secretary 

'  / 

786  Joseph  P.  Binns 

was  called  as  a  witness  by  the  defendants  and, 
having  been  previously  duly  sworn,  was  examined  and 
testified  further  as  follows : 

Direct  Examination 
BY  MR.  WHITEFORD: 

Q  Mr.  Binns,  I  wish  in  connection  with  the  manage¬ 
ment  contract  that  you  would  describe  to  His  Honor  a 
bit  of  the  Hilton  organization,  of  the  Hilton  Hotels  Cor¬ 
poration,  how  many  stockholders  it  has,  and  what  kind 
of  organizational  setup  it  has,  approximately  how  many 
employees  in  the  mangement  portion  of  it  and  roughly, 
the  compensation  of  the  management  portion  in  the  May¬ 
flower  operation. 

•  •  •  • 

BY  MR.  WHITEFORD : 

Q  Go  ahead,  Mr.  Binns.  A  Well,  the  Hilton  Hotels 
Corporation  is  one  of  the  largest,  if  not  the  largest  in 
the  country. 
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It  owns  the  largest  hotel  in  the  world,  the  Stevens  in 
Chicago,  and  the  Palmer  House. 

787  It  has  a  long  term  lease  on  the  Dayton  Biltmore 
in  Dayton,  Ohio,  the  Hilton  El  Paso,  and  the  Caribe 

Hilton  in  San  Juan;  and  through  its  stockholdings,  the 
Mayflower  in  Washington,  and  the  Waldorf  in  New  York. 

In  1947,  the  gross  income  from  all  sources,  including 
the  Mayflower,  was  $42, 543, OCX);  in  1948,  $43,000,000,  and 
in  1949,  $42,000,000. 

It  made  net  profits  in  1947  of  $4,598,000;  in  1948,  $3,- 
976,000 ;  and  in  1949,  $4,139,000. 

It  has  an  earned  surplus  in  excess  of  $9,000,000. 

The  figures  given  you  show  the  size  and  scope  of  oper¬ 
ation.  In  1946  when  we  took  over  the  operation  of  the 
Mayflower,  it  did  a  gross  business  of  $1,819,000. 

MB.  GOODRICH:  What  is  that  figure  again? 

THE  WITNESS:  $1,819,000.  * 

At  the  time  the  contract  was  being  considered,  we  had 
in  excess  of  2,000  stockholders,  individual  Hilton  Hotels 
Corporation  stockholders.  We  now  have  2,800  individual 
stockholders. 

We  employ  in  excess  of  10,000  employees,  and  we  pay 
them  about  $15,000,000  in  salaries  and  wages,  and  this  is 
in  excess  and  above  anything  that  is  done  by  the  May¬ 
flower. 

BY  THE  COURT: 

Q  How  many  stockholders  did  you  say  you  have? 
A  We  have  at  the  present  time  2,817. 

788  At  the  time  the  contract  was  made,  we  had  in 
excess  of  2,000,  something  around  2,000. 

The  stock  is  listed  on  the  New  York  Stock  Exchange 
and  traded  freely,  and  our  record  books  are  open  to  the 
Securities  and  Exchange  Commission  and  careful  super¬ 
vision  by  all  of  the  agencies  of  the  Government. 

We  are  not  in  the  position  of  making  management  con¬ 
tracts  and  we  don’t  like  management  contracts.  How¬ 
ever,  he  took  the  position,  Mr.  Hilton,  that  we  wanted  to 
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own  the  organization  when  we  went  into  the  situation  at 
the  Mayflower. 

I  would  like  to  point  out,  and  I  believe  I  have  pre¬ 
viously  mentioned,  that  we  only  owned  55  percent  of  the 
common  stock  of  the  Mayflower  Hotel  Corporation.  So 
that  we  owned  approximately  more  than  half  of  the  May¬ 
flower  common  capital  stock. 

We  wanted  to  go,  and  this  is  directly  on  the  subject 
of  the  Court’s  question,  we  wanted  to  go  on  a  basis  of 
operation  that  we  could  possibly  give  to  all  the  stock¬ 
holders  of  the  Mayflower  Hotel,  of  which  we  owned  55 
percent,  that  we  make  available  the  best  brains  and  the 
full  resources  of  the  full  Hilton  Corporation,  and  all  of 
its  officers  and  all  of  its  experts. 

We  wanted  to  try  to  find  a  way  to  adequately  compen¬ 
sate  the  stockholders  of  the  Hilton  Corporation  to  whom 
we  were  responsible  and  not  to  charge  the  minority 
789  stockholders  of  the  Mayflower  any  more  than  a 
fair  consideration  for  the  additional  service  that 
we  hoped  to  bring  and  which  I  hope  to  outline. 

Q  What  you  are  saying,  as  far  as  I  understand  it, 
is  that  you  considered  that  you  owed,  or  you  had  the 
same  fiduciary  relationship  with  the  stockholders  of  Hil¬ 
ton  as  you  had  with  the  stockholders  of  Mayflower,  and 
that  therefore  you  felt  an  obligation  if  a  contract  was 
made,  if  a  contract  were  necessary,  that  it  would  be  fair. 
Is  that  what  you  are  talking  about?  A  That  is  ex¬ 
actly  the  point,  Your  Honor. . 

THE  COURT:  Now,  proceed,  sir.  I  wanted  to  get 
the  point. 

THE  WITNESS :  That  is  exactly  the  point. 

I  am  going  to  give  a  little  more  background  how  the 
Hilton  Company  operates. 

•  •  •  • 

THE  WITNESS:  Well,  the  operation  of  a  company 
of  the  size  and  scope  of  the  Hilton  Corporation  is  not 
a  one-man  job.  It  would  not  be  a  one-man  job. 
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We  have  an  operating  committee  of  which  Mr.  Hilton, 
whom  the  Court  has  met,  is  the  presiding  officer,  the 
chairman. 

790  We  have  Mr.  Eobert  P.  Williford,  who  is  execu¬ 
tive  vice  president 

Mr.  Williford  has  had  eighteen  years  of  experience 
in  the  hotel  field.  He  has  operated  small  and  large  hotels 
in  the  West  and  the  Southwest,  and  in  New  York  City, 
a  thousand  room  hotel  in  New  York  City. 

He  is  now  in  personal  direct  charge  of  the  Stevens 
and  the  Palmer  House,  which  have  5,000  hotel  rooms 
combined,  and  do  a  gross  business  of  $23,000,000. 

Mr.  Williford  is  eminently  qualified  in  his  considera¬ 
tion  of  many  problems. 

Mr.  J.  B.  Herndon  is  vice  president  and  treasurer  with 
twenty-one  years  experience.  He  has  experience  in  oper¬ 
ating  hotels  and  has  built  them  in  the  Southwest  and 
elsewhere,  and  he  has  had  extensive  experience  in  the 
matters  of  finance.  He  has  been  a  bank  examiner.  He 
is  an  expert  on  financial  statements.  Besides  being  treas¬ 
urer  of  the  Mayflower,  he  is  treasurer  of  the  Waldorf  in 
New  York,  and  he  directly  supervises  the  Plaza.  He  is 
now  in  charge  of  the  operation  for  the  committee  of  the 
Mayflower  Hotel  in  Washington. 

Mr.  Ellison,  the  other  vice  president,  is  a  director  of 
the  Hilton  Company  and .  a  member  of  the  executive 
committee  of  the  board.  He  has  had  twenty-one  years 
experience  in  the  hotel  field  and  is  a  specialist  in  analyses, 
comparison  of  figures  and  supervises  our  Southwest  prop¬ 
erties. 

791  And  I  am  the  other  member,  and  I  have  outlined 
my  background. 

BY  ME.  WHITEFOED  : 

Q  Who  are  the  members  of  the  committee,  the  oper¬ 
ating  committee  for  Hilton?  A  These  four  vice-presi¬ 
dents  and  Mr.  Hilton  are  the  membership  of  the  operat¬ 
ing  committee  of  the  Hilton  Hotels  Corporation,  and  this 
committee  considers  all  operating  problems.  It  devotes 


655 


its  time  to  the  handling  of  problems,  and  to  the  recon¬ 
struction  of  properties,  and  it  has  put  a  great  deal  of 
time  in  considering  the  final  changes  which  were  neces¬ 
sary  in  the  Mayflower,  and  also  for  a  three-year  program 
to  accomplish  these  changes. 

In  addition  to  that,  I  would  like  to  mention  the  board 
of  directors  of  the  Hilton  Hotels  is  composed  of  out¬ 
standing  men  in  the  business  and  financial  fields  in  the 
United  States. 

You  have  heard  Mr.  L.  Boyd  Hatch  mentioned.  He  is 
executive  vice  president  of  the  Atlas  Corporation  in  New 
York,  one  of  the  largest  financial  and  investment  bank¬ 
ing  institutions  in  this  country,  and  is  a  member  of  the 
board  of  directors. 

Mr.  Robert  Dowling  is  president  of  the  City  Invest¬ 
ing  Company  in  New  York,  the  owners  of  large  num-  - 
bers  of  real  estate  properties  and  hotels.  It  is  not  in 
this  case  in  any  way  but  his  company,  for  instance, 
792  owns  the  Westchester  Apartment  and  operates  it 
in  this  city. 

Mr.  Henry  Crown  is  a  director  of  the  Rock  Island  Rail¬ 
road,  a  prominent  man,  and  he  is  chairman  of  the  board 
of  the  American  Service  Corporation  in  Chicago.  He  is 
also  a  vice  president  of  our  company  and  brings  to  the 
company  mature  judgment  in  many  contacts  in  Chicago. 

We  have  two  bankers  on  the  board,  Mr.  Lawrence 
Stem,  of  Chicago,  and  Mr.  Sam  Young  of  El  Paso,  Texas, 
and  a  president  of  an  insurance  brokerage  firm  and  an 
executive  vice  president  of  Paramount  Pictures.  That 
is  the  type  of  the  board  and  we  have  these  matters  coming 
before  the  board. 

As  I  understand  the  management,  these  matters  come 
before  the  board  as  well  as  before  the  operating  com¬ 
mittee,  and  before  these  men  whose  background  I  have 
outlined. 

We  have  necessarily,  Your  Honor,  some  of  the  best 
minds,  in  my  opinion  in  the  various  specialized  fields. 
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Take  the  field  of  engineering.  The  power  plant  at 
the  Stevens  Hotel  is  the  largest  individual  power  plant 
operated  in  a  hotel  in  the  United  States. 

The  chief  engineer  of  that  hotel  has  come  here  to 
Washington  several  times.  His  reports  and  his  studies 
are  part  of  the  deliberations  of  the  operating  committee. 
The  record  shows  that  on  his  decision  a  three-year  pro¬ 
gram  was  put  in.  The  members  of  the  operating  com¬ 
mittee  considered  the  power  plant  at  the  Mayflower, 
793  plans  for  extensive  renovation,  and  at  present  we 
are  replacing  the  boilers  in  the  hotel.. 

Then  we  have  our  general  credit  manager.  We  have 
a  credit  card  list.  You  know  what  that  is.  It  is  a  card 
that  you  are  given  that  allows  you  to  cash  checks. 

It  is  a  very,  very  applicable  experience  in  the  business 
of  the  Mayflower.  The  Mayflower  had  18,000  card  credit 
holders  when  we  went  in,  and  they  now  have  190,000 
because  of  the  fact  that  they  are  credit  card  holders 
with  the  Hilton  Hotels  Corporation,  and  that  is  in  excess 
of  190,000  regularly  known  hotel  guests  that  patronize 
the  Hilton  Hotels,  all  of  which  have  the  same  card  at 
the  Mayflower  and  have  the  same  right  at  the  Mayflower. 

We  have  a  general  purchasing  agent,  who  is  going  to 
testify  for  you,  as  to  his  duties,  and  I  would  rather  leave 
that  to  him.  He  also  reports  to  the  operating  com¬ 
mittee. 

We  have  a  controller  that  is  experienced  in  corporate 
accounting  and  tax  matters,  and  his  services  are  avail¬ 
able  to  the  Mayflower. 

We  have  legal  and  tax  counsel,  and  all  these  people,  all 
those  I  have  mentioned,  report  to  the  operating  com¬ 
mittee,  and  the  operating  committee  has  devoted  itself  in 
a  group  and  as  individuals  to  the  operations  of  the  May¬ 
flower. 

Q  Let  us  go  back  to  the  operating  committee.  In 
addition  to  the  members  of  the  operating  committee,  the 


top  ones,  are  there  a  number  of  employees  assist- 

794  ing  that  committee  in  the  Hilton  management  1  A 
That  is  correct.  I  have  been  mentioning  the  ones — 

all  the  people  I  have  mentioned,  such  as  the  general  sales 
manager,  the  credit  manager,  the  purchasing  agent,  and 
the  chief  engineer,  are  all  subject  to  be  called  before  the 
operating  committee  on  fill  problems,  and  all  were  called 
in  connection  with  the  Mayflower  affairs. 

Q  Now,  who  pays  the  salaries  of  the  men  about  whom 
you  are  talking?  A  The  Hilton  Hotels  Corporation  pays 
them  all,  including  their  traveling  expenses  to  and  from 
Washington. 

Q  Are  any  of  them  on  the  payroll  of  the  Mayflower? 
A  Not  one  of  them. 

Q  Or  have  they  ever  been?  A  In  no  way. 

Q  Take  the  general  sales  manager,  I  think  you  men¬ 
tioned  about  him?  A  He  is  present  in  the  room  and 
will  be  called  and  he  will  testify  in  detail  about  that 
subject 

I  do  wish  to  add  that  he  has  had  considerable  experi¬ 
ence  in  matters  of  conventions  and  groups,  such  as  the 
American  Bar  Association  and  the  American  Bankers 
Association,  and  others,  that  you  are  familiar  with. 

Q  Well,  bankers  have  more  money  than  the  bar. 

THE  COURT :  They  do  not  spend  more. 

795  THE  WITNESS:  But  this  convention  business, 
there  are  about  1,500  national  conventions,  which 

call  for  quite  complete  records,  and  I  don’t  think  that 
there  is  a  better  set  of  records  on  national  conventions 
in  this  country,  perhaps  the  Staffer  Company  has  a  better 
one,  or  maybe  they  have  just  as  good  a  one,  but  we  know 
the  secretaries  intimately  and  following  up  the  meetings, 
and  Mr.  King  is  the  sales  manager  at  Mayflower  and  he 
has  intimate  knowledge  of  that  business,  and  we  can 
prove  that  this  was  of  real  value  to  the  Mayflower  with 
his  background  and  follow  up  on  conventions.  They  may 
come  here,  and  we  find  out  about  it  through  another  hotel. 


658 


It  is  sent  to  Washington  and  the  Mayflower  has  a  chance 
to  be  headquarters  if  they  can  take  it.  That  is  of  great 
value  to  the  Mayflower. 

BY  MB.  WHITEFORD : 

Q  Now,  Mr.  Binns,  going  back  to  the  $64  question, 
why  did  Hilton  want  a  contract?  I  ask  you  if  there  is 
any  other  method  by  which  the  Hilton  organization  can 
get  paid  for  the  services  they  do  render  to  the  May¬ 
flower,  other  than  by  an  operating  contract?  A  Well 
now,  when  the  operating  contract  was  signed,  all  of  the 
officers  who  were  officers  of  Mayflower  before,  immedi¬ 
ately  had  their  salaries  discontinued.  In  the  amount  of 
$128,000  a  year,  these  salaries  were  saved  beginning  at 
the  same  time  as  the  management  contract 
796  Now,  if  you  had  had  private  ownership  you 
would  have  had  to  go  out  and  hire  experts  to  do 
the  things  that  we  felt  had  to  be  done,  and  the  May¬ 
flower  stockholders  would  have  had  to  pay  their  pro¬ 
portionate  share  of  the  expense  of  their  experts. 

Q  So  to  go  back  to  my  question  again,  if  the  May¬ 
flower  needed  that  service  and  wanted  it  from  Hilton, 
was  there  any  other  way  that  the  Hilton  stockholders 
could  have  been  paid  for  the  service,  other  than  a  man¬ 
agement  contract?  In  other  words,  could  you  have  allo¬ 
cated  any  part  of  the  time  on  a  service  basis  and  on  this 
basis  charge  Mayflower  for  it?  A  We  felt  that  was  a 
very  indirect  and  intangible  way  to  do  it  We  felt  that 
fairest  and  honest  way  to  proceed  to  do  it  was  to  appor¬ 
tion  it  to  the  stockholders  on  a  management  fee  basis, 
and  we  felt  the  management  contract  that  we  finally  rec¬ 
ommended  to  the  board  was  eminently  fair  and  was  a 
reasonable  contract. 

Q  You  have  given  us  the  reasons  why  the  contract 
should  be  from  Hilton.  Now,  will  you  tell  us  why  the 
Mayflower  needed  that  contract  and  needed  the  service 
that  were  performed  under  it?  A  Well,  at  the  time  Hil¬ 
ton  bought  control  of  the  common  stock,  we  had  invested 
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about  $3,500,000,  all  of  which  was  stock  in  the  May¬ 
flower,  which  was  55  percent  of  the  stock. 

That  is  a  very  large  amount  of  money,  even  for 

797  a  large  company,  and  we  were  deeply  concerned 
about  the  situation  that  we  felt  faced  all  of  the 

Mayflower  stockholders,  not  only  ourselves  but  all  of 
them,  because  I  think  it  goes  without  too  much  argument 
that  the  Mayflower  was  in  a  rundown  condition. 

It  hadn’t  had  any  major  improvements  in  twelve 
years.  It  was  a  hotel  built  many  years  ago,  twenty-five 
years  ago,  which  had  been  subjected  to  the  most  brutal 
treatment  by  excess  occupancy  during  the  war. 

It  had  to  face,  which  concerned  us  very  greatly,  a 
brand  new  fully  air  conditioned  modern,  well  planned  com¬ 
petitor,  that  it  didn’t  have  before  the  war. 

Q  You  mean  the  Statler?  A  Yes,  I  mean  the  Statler, 
and  we  know  from  our  national  averages  and  charts  and 
records  that  we  get,  that  the  percentage  in  Washington, 
and  the  percentage  of  both  food  and  beverage,  all  of 
our  business,  in  the  hotel  industry  across  the  nation,  had 
begun  to  slide.  We  knew  it  beginning  in  1947.  We  were 
facing  it  and  we  knew  eventually  Washington  would  face 
it  We  felt  that  certainly  immediate  and  very  substantial 
improvements  had  to  be  made. 

Q  Now,  in  order  to  go  back  to  that  meeting —  A 
(Interposing)  I  would  like  to  say  that  all  of  our  plans, 
as  far  as  this  situation  is  concerned,  we  had  just  been 
through  a  year’s  operation  of  the  Palmer  House, 

798  and  we  had  improved  the  operating  property  in 
excess  of  a  million  four  hundred  thousand  dollars 

over  the  best  an  individual  could  do  in  it 

In  the  history  of  the  Palmer  House,  we  did  better  in 
the  first  year  of  operation  after  the  management  operat¬ 
ing  committee  than  the  general  management  did.  That 
same  committee  operated  the  Palmer  House. 

We  also  knew  prices  were  going  up  materially,  and 
therefore  with  the  Mayflower,  whatever  we  wanted  to 
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do,  we  thought  we  should  do  quickly.  It  would  he  a  job 
for  the  Hilton  operating  committee  much  more  than  for 
an  individual  operating  proprietor. 

Q  Between  December  19,  1946,  the  particular  meet¬ 
ing  that  has  been  referred  to,  so  then  on  January  27, 
1947,  when  you  presented  the  matters  to  the  board  with 
respect  to  the  contract,  did  you  spend  much  time  on  May¬ 
flower  affairs?  A  I  was  in  Washington  constantly.  I 
was  here,  and  I  remember  that  in  addition  to  the  chief 
engineer,  I  saw  Mr.  Crane,  who  was  in  charge  of  the  food 
and  beverage  department  at  the  Palmer  House,  and  he 
came  with  me  and  made  a  survey,  and  our  accountants 
were  asked  to  submit  figures. 

We  have  a  special  daily  report  which  we  make  out  in 
all  our  hotels,  which  shows  whether  we  made  or  lost 
money  that  day,  and  none  such  was  in  existence  at  the 
Mayflower,  and  we  had  to  re-work  the  records  so  as 
799  to  give  us  that.  That  is  a  plan  required  in  big 
hotel  operation. 

We  had  our  accountants  here,  and  on  the  basis  of  the 
report,  which  I  intended  to  give  to  the  next  meeting  of 
the  board  of  directors,  which  happened  to  be  January  27, 
and  which  subsequently  I  gave,  we  were  here  studying 
and  analyzing  the  survey  of  operation  of  the  property 
for  the  entire  month. 

Q  Who  first  prepared  the  form  of  contract  that  was 
finally  presented  on  January  27?  A  I  believe  that  was 
written  in  Chicago  by  our  counsel 

Q  And  brought  to  Washington  and  presented  on  the 
27th  of  January. 

Will  you  now  detail  to  the  Court  what  your  charts  and 
documents  showed  that  you  brought  on  January  27,  and 
what  were  your  reasons  in  behalf  of  that  contract?  What 
were  your  reasons? 

•  •  •  • 

THE  COURT:  Of  course,  the  reports  in  this  would 
be  hearsay,  in  view  of  the  fact  that  Mr.  Binns  is  here  to 
testify. 


You  see  what  I  have  to  do — I  have  never  known  of  a 
case  where  the  duty  is  more  important  for  me  to  make 
up  my  mind  whether  this  contract  was  a  proper  contract 
in  view  of  the  fact  that  the  minority  stockholders 

800  say  no  contract  was  needed  at  all.  Therefore  I 
want  to  get  such  information  as  I  can  from  any 

source  that  I  can  get  it. 

MB.  GOODBICH :  If  the  Court  feels  that  will  be  help¬ 
ful,  I  will  withdraw  the  objection. 

BY  MB.  WHITEFOBD : 

Q  Go  ahead.  A  In'  connection  with  our  surveys  or 
studies  what  we  felt  the  Mayflower  was  facing,  and  you 
know,  sometimes  it  is  not  so  much  a  trick  playing  a  very 
good  hand  but  a  matter  of  playing  a  bad  hand  superbly. 

We  knew  we  were  in  serious  difficulties,  and  we  had  a 
fairly  good  hand  controlled  by  our  opponent  across  the 
table,  and  we  therefore  had  to  take  such  steps  as  neces¬ 
sary  to  offset  the  decline  that  we  foresaw  coming. 

Q  By  your  opponent  across  the  table,  you  mean  the 
Staffer  Hotel!  A  That  is  correct. 

Q  And  not  our  friends!  A  Yes ;  that  is  correct 
Q  Go  ahead.  A  At  the  particular  conference,  I  out¬ 
lined  some  of  the  things  I  have  outlined  to  the  Court  this 
morning.  Without  laboring  it  and  without  repeating  it, 
we  felt  that  the  sales  of  food  and  beverage  were  slipping 
in  certain  rooms  of  the  hotel.  We  felt  that  the  soda 

801  fountain  and  the  areas  around  it  were  very  poorly 
placed,  and  produced  a  very  small  income  compared 

to  the  value  of  that  space. 

•  •  •  • 

It  was  a  case  to  study  the  income  produced  from  the 
point  of  view  of  hotel  experts,  and  at  least  we  modestly 
assumed  that  we  were  hotel  experts,  and  tried  to  bring 
to  bear  our  special  knowledge  on  the  problem.  That  in¬ 
volved  the  moving  of  the  drug  store  and  the  creating  of 
a  new  drug  store.  It  involved  the  moving  of  the  men’s 
bar,  and  the  moving  of  the  news  stand  to  one  location, 
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and  the  whole  thing  had  to  be  worked  out  in  sequence, 
as  in  a  chess  game,  while  we  kept  on  operating  the  hotel 
every  day.  That  is  not  easy,  to  spend  large  sums  of 
money,  spend  that  carefully,  and  run  the  business  at  the 
same  time. 

I  had  the  required  corporation  analysis,  and  I  presented 
the  facts  to  the  board  of  directors  in  three  parts. 

In  the  first  part  I  presented  a  ten-year  financial  history 
in  outline,  giving  gross  income  and  operating  expenses, 
and  so  forth. 

BY  MR.  WHITEFORE: 

802  Q  Of  the  Mayflower?  A  Of  the  Mayflower. 

I  presented  food  and  beverage  figures  over  the 
ten-year  period. 

I  presented  a  ten-year  detailed  report  on  the  rooms 
income  and  costs. 

And  also  on  the  public  rooms,  and  the  other  income 
departments,  which  is  an  important  income  source  in  hotel 
operation,  according  to  uniform  system  accounting. 

I  presented  a  report  for  six  years  on  the  men’s  bar, 
and  on  the  lounge  for  ten  years. 

And  also  on  the  maintenance  program  for  1945,  and 
on  the  proposed  budget  for  1945, 1946,  and  for  1947. 

I  also  projected  capital  expenditures  by  projects. 

Then  the  second  part  I  presented,  some  of  our  objec¬ 
tives  were :  To  work  out  legally  under  rent  control,  how 
we  could  get  a  little  more  revenue  from  the  rooms  by  in¬ 
creasing  the  rate  50  cents  for  a  single,  or  a  dollar  for  a 
double.  Also  by  increasing  the  double  occupancy  of  the 
rooms,  as  often  as  possible  renting  the  room  to  two 
people  rather  than  one,  which  increased  the  revenue  with¬ 
out  any  increase  in  cost 

We  wanted  to  increase  the  permanent  rentals,  if  we 
could.  We  get  more  rent  from  transients.  We  get  more 
out  of  transients  than  permanent  rentals.  Some  perma¬ 
nent  guests  have  been  living  there  for  many  years  and 
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they  got  low  rates. 

803  We  presented  a  survey,  department  by  depart¬ 
ment,  and  where  we  wanted  to  locate  the  bars  on 

the  premises.  We  wanted  the  news  stand  to  get  the  in¬ 
creased  traffic  at  the  front  door. 

These  are  technical  matters.  Yon  make  a  stndy  of  the 
number  of  people  that  move  in  one  direction  or  another, 
and  yon  decide  where  yon  will  put  the  various  income  de¬ 
partments  of  the  hotel. 

We  wanted  to  enlarge  the  valet  department  and  also 
to  install  a  dry  cleaning  plant. 

We  wanted  to  see  if  we  could  get  concessioners  in  the 
hat  check,  for  instance,  to  interest  some  of  the  people 
that  were  doing  this  elsewhere,  that  is,  at  the  Hilton 
Hotels  and  come  and  take  the  concession  in  the  May¬ 
flower,  thereby  increasing  the  revenue  from  that  source. 

And  we  discussed  other  various  subjects,  about  the 
possibility  of  more  shop  rentals,  and  so  forth,  and  so  on. 

And  the  third  part,  I  presented  a  few  simple  charts 
which  showed  what  we  hoped  to  do  in  the  first  year  of 
operation,  and  we  agreed  at  that  time,  in  addition  to 
what  I  actually  outlined  to  the  board  of  directors,  to 
bring  all  these  expert  people  down,  and  we  had  already 
brought  some  of  them,  and  bring  more  to  study  the  prob¬ 
lems  of  the  individual  departments  of  the  Mayflower. 

Now,  in  all  this,  and  that  bears  on  the  Court’s  repeated 
point,  to  my  mind  it  does,  the  Hilton  Corporation 

804  brought  to  the  minority  stockholders  of  the  May¬ 
flower  a  great  fund  of  knowledge  and  experience, 

and  through  the  operations  of  the  operating  committee, 
which  gave  consideration  to  all  these  problems  during 
the  last  three  years  that  came  before  the  committee,  this 
they  could  not  have  had  with  individual  management. 

And  if  Hilton  had  just  owned  the  property  as  now, 
70  percent  stockholdings  in  the  property,  the  Hilton 
officers  had  a  duty  and  they  were  in  a  fiduciary  capacity 
to  the  Hilton  stockholders,  as  'well  as  the  Mayflower 
stockholders. 
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They  would  have  devoted  a  large  part  of  the  time  of 
the  senior  officers  on  the  problem  over  and  above  what 
just  owning  the  property,  the  70  percent,  would  have 
justified-  For  instance,  our  payroll  for  our  central  organ¬ 
ization,  with  the  card  room,  and  the  sales  manager,  and 
all  those  people,  exceeds  $350,000  a  year. 

The  salaries  of  the  four  men  on  the  operating  com¬ 
mittee,  will  not  exceed  one  hundred  thousand  or  a  hun¬ 
dred  and  fifty  thousand.  So  all  these  people  in  the  central 
organization,  a  proportion  of  their  time  was  devoted  to 
Mayflower  problems. 

Q  So  the  $350,000  payroll  for  that  department,  being 
paid  for  by  the  Hilton  stockholders,  could  not  be  sold  or 
given  away  to  the  minority  stockholders  of  the  Mayflower 
in  fairness  to  the  stockholders  of  Hilton!  A  The 
only  way  we  could  feel  was  a  fair  way  was  to 
805  have  a  fair  management  contract  and  apportion 
it  to  the  Mayflower.  . 

Q  In  other  words,  if  the  services  of  that  department 
of  Hilton  was  given  to  Mayflower  free  of  charge,  it  would 
have  been  an  imposition  upon  the  stockholders  of  Hilton, 
wouldn’t  it!  A  At  least,  they  were  entitled  to  a  fair 
shake  in  the  matter. 

Q  And  if  it  were  overcharged,  that  would  be  unfair  to 
the  minority  stockholders  of  Mayflower!  A  That  is 
right 

Q  Now,  then,  you  worked  out  a  percentage  figure,  one 
percent  on  gross  and  the  profit  bonus  at  ten  percent,  and 
that  was  presented.  Now,  the  original  draft  of  the  con¬ 
tract,  what  was  the  basis  upon  which  you  arrived  at  that 
to  the  Hilton  organization,  and  what  was  the  basis  of 
suggesting  that  as  a  fair  basis  of  compensation  to  Hilton 
for  these  services!  What  information  did  yon  have!  A 
Well,  I  think  I  already  stated  that  the  Hilton  Company 
does  not  like  management  contracts  and  does  not  want 
them.  But  in  this  case  we  felt  it  was  the  only  way  to  be 
fair  to  the  stockholders  of  the  Mayflower,  to  apportion 
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the  costs,  and  then  we  conld  see  whether  or  not  that  was 
fair  compensation. 

We  tried  to  find  some  management  contracts,  which 
contracts  have  been  negotiated  at  arm’s  length  be- 

806  tween  the  board  of  directors  of  a  hotel,  which  was 
similar  to  the  Mayflower,  both  in  size  and  volume 

of  business,  and  on  what  basis  that  contract  was  made 
between  the  board  of  directors  of  that  hotel  and  the 
managing  company. 

Q  That  had  no  interest  in  the  matter?  A  That  had 
no  interest  in  it 

-  And  when  we  made  a  study  of  the  field,  we  found  that 
there  was  only  one  which  was  comparable,  and  that  was 
the  s  management  contract  between  the  William  Penn 
Hotel  Company,  located  in  Pittsburgh,  and  operating  a 
thousand  room  hotel,  a  modern  hotel,  and  the  Statler 
Hotel  Corporation,  which  also  is  a  nationally  known  hotel 
group  of  hotel  operators. 

We  asked  our  friends  at  the  Statler  to  let  us  know 
the  terms  of  that  contract  as  they  were  presented. 

I  was  a  member  of  the  board  of  directors  of  the 
William  Penn  Hotel  in  Pittsburgh  when  the  Statler  con¬ 
tract  was  negotiated,  and  I  believe  I  instituted  the  first 
contacts. 

BY  THE  COURT: 

Q  The  Statler  Hotel  didn’t  control  the  William  Penn? 
A  No  financial  interest  whatsoever.  It  was  an  arm’s 
length  negotiation. 

The  vice  president  of  the  William  Penn  contacted  Mr. 
Frank  McCowan  of  the  Statler  and  Jack  Hennessey  of 
the  Statler,  to  discuss  the  terms,  and  we  had  a  long 
talk  and  went  into  it  in  great  detail 

807  The  contract  was  between  the  William  Penn  and 
the  Statler  and  was  arrived  at,  and  that  contract 

was  a  higher  contract  for  management  than  the  one  we 
suggested  for  the  Mayflower.  o  *  ^  j 


808  (Thereupon  the  document  was  marked  Defend¬ 
ants’  Exhibit  No.  35.) 

Filed  Jul  28 1950  Harry  M.  Hull,  Clerk 
Defft  Ext.  No.  35  for  identf. 

AGREEMENT  made  and  entered  into  as  of  the  20th 
day  of  October,  1942,  between  PITTSBURGH  HOTELS, 
INC.,  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Pennsylvania  (hereinafter  some¬ 
times  referred  to  as  the  “Principal”)  and  STATLER 
MANAGEMENT,  INC.,  a  corporation  organized  and  ex¬ 
isting  under  the  laws  of  the  State  of  Pennsylvania  (here¬ 
inafter  sometimes  referred  to  as  the  “Agent”), 

V  WITNESSETH: 

WHEREAS,  the  Principal  is  the  owner  of  the  follow¬ 
ing  described  properties  in  Pittsburgh,  Pennsylvania,  and 
the  entire  capital  stock  of  a  subsidiary  corporation  own¬ 
ing  the  furniture,  fixtures  and  equipment  located  or  used 
therein,  (such  properties,  furniture,  fixtures  and  equip¬ 
ment  being  hereinafter  sometimes  collectively  referred  to 
as  the  “Hotel  Properties”) ; 

(a)  The  William  Penn  Hotel,  situated  at  Grant  Street, 
William  Penn  Way,  Oliver  and  Sixth  Avenues ;  and 

(b)  The  Service  Building,  located  at  Liberty  Avenue 
in  the  rear  of  the  Fort  Pitt  Hotel,  and  used'  as  a  laundry 
and  for  other  operations  of  the  William  Penn  Hotel;  and 

WHEREAS,  all  of  the  capital  stock  of  the  Agent  is 
owned  by  Hotels  Statler  Company,  Inc.,  which  owns  and 
operates  Statler  Hotels  in  Boston,  Cleveland,  Detroit,  St 
Louis  and  Buffalo,  and  through  a  subsidiary,  New  York 
Hotel  Statler  Company,  Lac.,  leases  and  operates  the 
Pennsylvania  Hotel  in  New  York  City,  and  through  an¬ 
other  subsidiary,  K  Street  Realty  Corporation,  is  now 
building  and  expects  to  operate  Hotel  Statler,  Washing¬ 
ton,  D.  C.,  which  group  of  hotels  is  generally  known  as 
the  “Statler  Group”  and  as  “Statler  Operated”;  and 
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WHEREAS,  under  an  Agreement  dated  December  30, 
1939,  between  the  Principal  and  the  Agent,  the  Agent  has 
managed  and  operated  the  Hotel  Properties  on  the  terms 
therein  set  forth ;  and 

WHEREAS,  the  Principal  desires  to  have  the  Agent 
continue  to  manage  and  operate  the  Hotel  Properties  for 
an  additional  period  of  years  as  hereinafter  set  forth; 
and 

WHEREAS,  Hotels  Statler  Company,  Inc.  has  agreed 
to  make  available  to  the  Agent  its  organization  for  hotel 
management  so  long  and  so  far  as  necessary  for  the  per¬ 
formance  of  this  Agreement  by  the  Agent ; 

NOW,  THEREFORE,  in  consideration  of  the  mutual 
covenants  hereinafter  contained,  it  is  mutually  agreed  as 
follows : 

L  The  Agreement  dated  December  30,  1939,  between 
the  Principal  and  Agent  shall  continue  and  remain  in  full 
force  and  effect  to  and  including  December  31, 1942,  under 
all  the  terms  and  conditions  therein  set  forth.  Effective 
at  midnight  on  December  31,  1942  such  Agreement  shall 
be  terminated  and  shall  be  superseded  by  the  within 
Agreement 

II.  The  Principal  hereby  appoints  and  employs  the 
Agent,  as  the  general  manager  and  agent  of  the  Princi¬ 
pal,  to  supervise  and  direct  the  management  and  opera¬ 
tion  of  the  Hotel  Properties,  on  the  terms  and  conditions 
hereinafter  stated,  such  appointment  to  be  effective  as 
of  midnight  December  31,  1942,  and  to  continue  in  force 
thereafter  for  the  period  hereinafter  specified. 

m.  The  Agent  agrees  to  supervise  and  direct  the 
management  and  operation  of  the  Hotel  Properties  and 
to  render  all  services  and  to  do  all  things  necessary  for 
the  efficient  and  proper  operation  thereof.  '  The  William 
Penn  Hotel  shall  be  operated  and  advertised  by  the  Agent 
under  the  name  “Hotel  William  Penn”  as  a  part  of  the 
“Statler  Group  of  Hotels”  and  in  accordance  with  Statler 


IV.  The  Agent  is  hereby  granted  full  power  to  manage 
and  operate  the  Hotel  Properties  and  to  determine  the 
practices  and  policies  to  be  followed  therein  and,  without 
limiting  the  generality  of  the  foregoing,  the  Agent  shall 
have  and  is  hereby  granted  authority ; 

(a)  in  the  name  of  the  Principal  to  collect,  receive 
and  receipt  for  all  sales  and  services  and  income  of  any 
nature  from  the  Hotel  Properties ; 

(b)  in  the  name  and  on  behalf  of  the  Principal  to  em¬ 
ploy,  pay,  supervise  and  discharge  all  employees,  in¬ 
cluding  the  manager  or  managers  for  the  Hotel  Prop¬ 
erties,  as  the  Agent  deems  advisable ; 

(c)  to  order,  make  and  pay  for  repairs,  decorations 
and  alterations,  but  the  Agent  shall  not  order  decorations 
or  alterations  without  the  prior  approval  of  the  Prin¬ 
cipal’s  representative,  Charles  C.  Kelly,  or  such  other 
person  as  the  Principal  in  writing  may  designate  (said 
Charles  C.  Kelly  or  other  person  so  designated  by  the 
Principal  being  hereinafter  referred  to  as  the  “Prin¬ 
cipal’s  Representative”) ; 

(d)  to  lease  or  let  rooms  and  accommodations  in  the 
usual  course  of  business  in  the  'William  Penn  Hotel; 

(e)  in  the  name  and  on  behalf  of  the  Principal  to 
negotiate  leases  for  stores,  office  space,  lobby  space  and 
concessions  in  the  Hotel  Properties,  provided,  however, 
that  such  leases  shall  first  be  approved  by  the  Princi¬ 
pal’s  Representative  and  shall  be  signed  by  the  proper 
officers  of  the  Principal. 

(f)  to  dispossess  tenants  for  non-payment  of  rent  or 
other  proper  cause ; 

(g)  to  cause  proper  books  of  account  to  be  kept  in 
accordance  with  the  “Uniform  System  of  Accounts”  for 
hotels,  as  prescribed  by  the  American  Hotel  Association; 

(h)  generally  to  negotiate  and  enter  into  contracts 
for  the  operation  of  the  Hotel  Properties  in  the  usual 
course  of  business  except  as  provided  otherwise  in  this 
Agreement; 
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(i)  to  purchase  all  inventories,  provisions,  supplies 
and  equipment  which  the  Agent  may  deem  necessary  in 
order  properly  to  maintain  and  operate  the  Hotel 
Properties,  crediting  to  the  Principal  any  discounts  or 
commissions  obtained  for  any  purchases  whatsoever;  pro¬ 
vided,  however,  that  all  furnishings,  equipment  and  sup¬ 
plies  purchased  for  the  William  Penn  Hotel,  of  a  char¬ 
acter  which  would  customarily  be;  “marked”,  shall  be 
marked  with  the  identification  of  the  William  Penn 
Hotel; 

(j)  to  arrange  and  contract  for  all  advertising  which 
the  Agent  may  deem  necessary  for  the  successful  oper¬ 
ation  of  the  Hotel  Properties  ;  it  being  understood  that 
the  William  Penn  Hotel  shall  be  generally  advertised  as 
a  part  of  the  “Statler  Group  of  Hotels”  and  as  “Statier 
Operated”; 

(k)  to  incur  for  the  account  of  the  Principal  charges 
for  telegrams,  telephone  calls  (long  distance  or  other¬ 
wise)  and  reasonable  entertainment  in  the  interest  of  the 
business  of  the  Principal,  and  at  the  expense  of  the  Prin¬ 
cipal,  to  provide  representatives  of  the  Agent  who  are 
in  Pittsburgh  in  connection  with  the  management  and 
operation  of  the  Hotel  Properties,  room  accommodations, 
food,  beverages,  laundry  and  valet  services  without 
charge  to  the  Agent  or  its  representatives;  provided,  how¬ 
ever,  that  all  travelling  expenses  and  compensation  of 
representatives  of  the  Agent  shall  be  paid  by  the  Agent; 

(l)  In  the  name  of  the  Agent  or  in  the  name  of  the 
Principal  to  take  or  cause  to  be  taken  any  action  at  law 
or  in  equity  which  the  Agent  shall  deem  necessary  or 
proper  (including  but  not  limited  to  dispossess  proceed¬ 
ings  for  non-payment  of  rent)  and  to  employ  counsel 
approved  by  the  Principal. 

Y.  Everything  done  by  the  Agent  in  the  performance 
of  this  Agreement  shall  be  done  for  and  on  account  of 
the  Principal  and  all  obligations  or  expenses  incurred 
hereunder  shall  be  for  the  account  of,  and  at  the  charge 
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of,  the  Principal.  The  Agent  shall  not  be  obliged  to 
make  any  advance  to,  or  for  the  account  of,  the  Principal. 

VL  The  Agent  agrees  to  arrange  with  Hotels  Statler 
Company,  Inc.  to  have  the  William  Penn  Hotel  included 
with  other  Statler  Hotels  in  all  national  advertising  of 
Hotels  Statler  Company,  Inc.  carried  on  with  respect  to 
the  Statler  Group  of  Hotels  and  the  Principal  agrees  to 
pay  direct  to  Hotels  Statler  Company,  Lac.  at  such  times 
as  may  be  mutually  agreed  upon,  but  not  less  than  quar¬ 
terly  in  each  year,  fifteen  per  cent  (15%)  of  the  total 
cost  of  such  national  advertising,  provided,  however,  that 
without  the  consent  of  the  Principal  the  amount  which 
the  Principal  may  be  called  upon  to  pay  hereunder  shall 
not  exceed  $15,000.  in  any  one  year;  and  provided  further 
that  in  the  event  the  number  of  guest  rooms  in  the 
William  Penn  Hotel,  in  proportion  to  the  total  number 
of  guest  rooms  in  the  Statler  Group  of  Hotels,  includ¬ 
ing  the  William  Penn  Hotel,  shall  be  less  than  approxi¬ 
mately  fifteen  per  cent  (15%),  then  the  percentage  of  the 
cost  of  such  national  advertising  chargeable  to  the 
William  Penn  Hotel  shall  be  correspondingly  reduced. 
The  Agent  agrees  to  make  arrangements  with  Hotels 
Statler  Company,  Inc.  so  that  the  latter  will  permit  the 
Principal  from  time  to  time  to  inspect  and  audit  the  vouch¬ 
ers  and  records  of  Hotels  Statler  Company,  Lac.  with  re¬ 
spect  to  its  expenditures  for  such  national  advertising. 

VjlL  On  or  before  the  15th  day  of  each  calendar 
month,  beginning  with  Febraury  15,  1943,  and  continuing 
each  month  thereafter  so  long  as  this  Agreement  is  in 
effect,  the  Agent  shall  send  to  the  Principal  a  monthly 
operating  statement,  prepared  by  the  auditor  or  auditors 
of  the  Hotel  Properties  under  the  supervision  of  the 
Agent 

V1IL  All  books,  accounts  and  records  maintained  by 
the  Agent  in  the  operation  of  the  Hotel  Properties  shall 
be  open  at  all  reasonable  hours  for  inspection  and  audit 
by  the  Principal  or  any  representative  or  accountant  or 


accountants  selected  by  the  Principal  for  that  purpose, 
and  the  Agent  will,  to  the  extent  that  is  customary, 
budget  periodically  estimated  income  and  expenses  and 
submit  copies  thereof  to  the  Principal 

IX  All  funds  derived  from  the  Hotel  Properties 
shall  be  the  funds  of  the  Principal  and  shall  be  deposited 
in  such  bank  or  banks  in  the  City  of  Pittsburgh  as  the 
Principal  from  time  to  time  shall  designate  in  writing. 

The  Agent  shall  be  under  no  liability  or  responsibility 
for  any  loss  resulting  from  the  insolvency  of  any  bank 
or  banks  in  which  funds  are  deposited.  All  checks  drawn 
on  the  Principal’s  bank  account  shall  be  signed  by  such 
persons  as  the  Principal  from  time  to  time  shall  desig¬ 
nate, — the  designees  to  include  six  persons  to  be  named 
from  time  to  time  by  the  Agent — and  shall  be  counter¬ 
signed  by  such  persons  as  the  Principal  from  time  to 
time  shall  designate. 

X  The  term  of  this  Agreement  shall  commence  at 
midnight,  December  31,  1942,  and  shall  expire  at  mid¬ 
night,  December  31,  1950,  unless  sooner  terminated  as 
hereinafter  provided  in  paragraph  XIV  of  this  Agree¬ 
ment., 

XL  The  Principal  shall  pay  the  Agent,  and  the  Agent 
shall  accept  in  full  payment  for  its  services  hereunder, 
compensation  as  follows : 

(a)  A  sum,  payable  in  monthly  installments,  equal  to 
two  per  cent  (2%)  of  the  “Gross  Sales”,  as  hereinafter 
defined,  of  the  Hotel  Properties,  up  to  and  including,  but 
not  exceeding  in  any  calendar  year  total  gross  sales  of 
Two  Million  Five  Hundred  Thousand  ($2,500,000.)  Dol¬ 
lars. 

(b)  In  addition  to  the  amount  above  specified  a  sum  i 
equal  to  five  per  cent  (5%)  of  the  “Net  Earnings  Avail¬ 
able  for  Interest”  in  any  calendar  year,  as  defined  in 
Section  4  of  Article  I  of  the  Indenture  of  Mortgage  dated 
January  1,  1937,  between  the  Principal  and  Peoples-Pitts- 
burgh  Trust  Company,  as  Trustees,  such  definition  of 


“net  earnings”  being  subject,  however,  to  the  following 
changes  and  limitations : 

3-  No  deduction  shall  be  made  for  any  deficiency  in 
net  earnings  for  the  preceding  year  or  years  as  specified 
in  danse  (5)  of  said  Section  4. 

2.  In  determining  such  “net  earnings”  no  deduction 
for  amounts  spent  for  repairs,  maintenance  and  capital 
improvements  in  excess  of  a  total  of  $300,000.  in  any 
calendar  year  shall  be  made.  In  the  event  that  less  than 
$300,000.  is  spent  in  any  year  a  credit  of  the  amount  not 
expended  in  that  year  may  be  carried  forward  into  the 
succeeding  year  and  shall  be  added  to  the  sum  of  $300,000. 
allowable  for  such  expenditures  in  that  year  in  determin¬ 
ing  such  “net  earnings”.  Likewise,  if  more  than  $300,000. 
is  expended  in  any  one  year  a  debit  of  the  excess  may 
be  carried  over  into  the  succeeding  year.  However,  no 
such  credits  or  debits  may  be  carried  forward  for  more 
than  one  year;  in  other  words,  at  the  end  of  each  or  any 
two  year  period  all  credits  and/or  debits  shall  be  auto¬ 
matically  cancelled. 

.  3.  •  The  First  Mortgage  referred  to  in  said  Section  4 
in  no  event  shall  be  more  than  $1,000,000.  principal 
amount  and  the  amortization  deductible  in  any  year  shall 
not  exceed  $75,000. 

4.  Salaries  of  all  officers  of  the  Principal  shall  be 
reasonable. ' 

•  (c)  In  no  event  shall  the  compensation  payable  to 
the  Agent  for  its  services  hereunder  be  in  excess  of 
$100,000.  in  any  year. 

.  Xu.  The  term  “gross  sales”  shall  be  deemed  to  mean 
all  gross  sales  of  and  gross  income  from  rooms,  food, 
beverages,  valet,  banquets,  public  space  and  exhibition 
halls,  telephones,  check  rooms  and  washrooms,  laundry, 
printing,  silver  department  sales,  parking  lot,  electricity, 
gas,  steam  and  other  utilities,  tenants’  space,  concessions, 
commissions,  and  all  other  gross  sales,  income,  receipts 
and  rentals  arising  from  or  related  to  the  management 
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or  operation  of  the  Hotel  Properties  after  proper  adjust¬ 
ments  mutually  agreed  upon  between  the  Principal  and 
Agent  with  respect  to  inter-unit  billings  of  the  Principal 
and  after  proper  allowances  and  write-offs  for  bad  debts. 

XHr.  If  the  Principal  at  any  time  shall  receive  a  bona 
fide  offer  from  any  person  or  corporation  other  than  the 
Agent  (any  such  offer  being  hereinafter  referred  to  as  an 
“Outside  Offer”)  for  the  purchase  of  the  William  Penn 
Hotel  alone,  or  the  William  Penn  Hotel  together  with 
the  Service  Building,  which  the  Principal  shall  be  willing 
to  accept,  then  before  accepting  such  Outside  Offer,  the 
Principal  shall  mail,  a  copy  thereof  to  the  Agent  The 
Agent  shall  thereupon  have  the  first  and  prior  option 
within  thirty  (30)  days  after  the  receipt  of  a  copy  of 
any  Outside  Offer,  to  elect,  by  notice  in  writing  given  to 
the  Principal,  to  purchase  the  William  Penn  Hotel  alone, 
or  the  William  Penn  Hotel  together  with  the  Service 
Building,  as  the  case  may  be,  upon  the  terms  set  forth 
in  the  copy  of  the  Outside  Offer  received  by  the  Agent. 
Upon  the  receipt  of  the  Agent’s  notice  of  election  to 
accept  such  offer,  the  Principal  shall  thereupon  reject 
the  Outside  Offer  and  accept  the  offer  of  the  Agent 

XIV.  This  Agreement  may  be  terminated  in  the  fol¬ 
lowing  manner:  ' 

(a)  In  the  event  of  the  sale  of  the  William  Penn 
Hotel,  or  the  sale  of  the  William  Penn  Hotel  and  the 
Service  Building,  this  Agreement  shall  terminate  upon 
the  transfer  of  title  to  the  purchaser,  but  the  Agent  shall 
receive  not  less  than  one  hundred  and  twenty  (120)  days 
prior  notice  in  writing  of  the  date  of  such  termination. 

(b)  In  the  event  of  the  sale  of  the  Service  Building 
alone  there  shall  be  no  right  of  termination. 

XV.  In' -  the  event  that  the  Service  Building  alone 
should  be  sold  by  the  Principal,  the  Principal  will  use 
the  proceeds  of  the  sale,  to  the  extent  that  they  are  re¬ 
quired,  in  building,  installing  and  equipping  a  laundry 
in  the  William  Penn  Hotel  of  a  size  and  quality  suf¬ 
ficient  to  provide  for  the  needs  of  the  hotel 


XVI.  It  is  recognized  that  a  reasonable  working  cash 
fond  for  the  operation  of  the  Hotel  Properties  should 
not  be  less  than  $100,000.  and  the  Principal  will  nse  its 
best  efforts  to  maintain  snch  fund  at  not  less  than  said  < 
amount. 

XVJLL  The  Principal  shall  provide  and  maintain,  at 
its  own  cost  and  expense,  insurance  sufficient  to  furnish 
to  the  Principal  and  the  Agent  reasonable  and  adequate 
protection  in  the  management  and  operation  of  the  Hotel 
Properties.  Without  limiting  the  generality  of  the  fore¬ 
going,  such  insurance  shall  include  insurance  against  loss 
on  account  of  public  liability,  workmen’s  compensation, 
explosion  and  elevator  liability,  bodily  injury  or  injury 
to  property  by  automobiles,  theft,  burglary,  robbery, 
mysterious  disappearance,  forgery,  all  actions  usually 
protected  against  by  fidelity  bonds,  and  such  other  cover¬ 
age,  in  such  amounts,  as  the  Principal  and  the  Agent 
may  from  time  to  time  agree  upon.  All  policies  shall 
have  riders  or  endorsements  which  shall  protect  the  in¬ 
terests  of  the  Agent  as  it  may  appear.  All  policies  shall 
be  exhibited  to  the  Agent  prior  to  the  commencement 
by  it  of  the  maangement  and  operation  of  the  Hotel 
Properties  hereunder,  and  certified  copies  of  such  policies 
shall  be  delivered  to  the  Agent  as  soon  as  possible  there¬ 
after.  Certified  copies  of  all  policies  issued  from  time 
to  time  thereafter  shall  be  delivered  to  the  Agent  as  soon 
as  possible  after  issuance. 

XVI 11.  This  Agreement  shall  not  be  assignable  by 
either  of  the  parties  hereto. 

XiX.  No  legal  proceedings  shall  be  instituted  by  the 
Agent  for  the  account  of  the  Principal  without  the  prior 
consent  in  writing  of  the  Principal,  and  counsel  employed 
in  such  proceedings  shall  be  counsel  approved  by  the 
Principal. 

XX.  This  Agreement  shall  be  simultaneously  executed 
in  two  counterparts,  each  of  which  when  so  executed 
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sTifl-ll  be  deemed  to  be  an  original  and  such  counterparts 
shall  together  constitute  one  and  the  same  instrument. 

IN  WITNESS  WHEREOF,  this  Agreement  has  been 
executed  as  of  the  day  and  year  first  above  written. 

PITTSBURGH  HOTELS,  INC., 

By  /s/ 

President 

ATTEST: 

/s/  C.  W.  Kelly 

Assistant  Secretary 

(SEAL) 

STATLER  MANAGEMENT,  INC. 

By  /s/  Arthur  F.  Douglas 

Executive  Vice  President 

ATTEST: 

/s/  J.  H.  Evans 

Assistant  Secretary 
(SEAL) 


BY  MR.  WHITEFORD : 

Q  Mr.  Binns,  will  you  tell  us  in  that  contract  the 
basis  of  compensation  that  was  paid  Statler  by  the  Wil¬ 
liam  Penn?  A  I  believe  counsel  asked  the  date  of  it 
It  was  dated  in  1942,  and  it  was  a  five-year  term. 

MR.  GOODRICH:  Thank  you. 

THE  WITNESS:  Without  going  into  the  details, 
which  are  similar  to  the  duties  under  the  management 
contract  between  Hilton  and  Mayflower,  I  would  like  to 
read  the  provision — 

BY  MR.  WHITEFORD  : 

Q  (Interposing)  On  compensation.  A 
to  find  the  exact  clauses  in  here. 

On  page  5,  paragraph  11 : 

“The  principal  shall  pay  the  agent,  and  the  agent 
shall  accept  in  full  payment  for  its  services  hereunder, 
compensation  as  follows : 


■ 

I  * . , . . .  *  ■* 
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“A  sum,  payable  in  monthly  installments,  equal 

809  to  2  percent  of  the  ‘gross  sales,*  as  hereinafter 
defined,  of  the  hotel  properties,  np  to  and  in¬ 
cluding,  but  not  exceeding  in  any  calendar  year  total  gross 
sales  of  $2,500,000. 

“In  addition  to  the  amount  above  specified  a  sum 
equal  to  5  percent  of  the  ‘net  earnings  available  for  in¬ 
terest*  ** 

In  addition  to  which  there  is  a  clause  that  permits 
the  Statler  Hotel  Corporation  to  advertise  the  William 
Penn  Hotel  in  its  national  advertising  at  15  percent  of 
total  cost  of  such  advertising. 

With  that  contract  in  hand  and  from  general  knowl¬ 
edge  of  other  contracts,  we  felt  our  contract  at  1  percent 
with  10  percent  on  operating  profits  was  an  incentive  to 
increase  the  operating  profit,  with  participation  in  the 
national  Hilton  Hotels  advertising. 

It  would  make  sales  and  was  very  fair  because  the  total 
rooms  of  Mayflower  as  compared  with  Hilton  was  a  very 
small  part  From  that  we  felt  that  the  advantages  which 
would  accrue  to  Mayflower  from  the  national  advertising 
were  great  In  other  words,  with  the  small  percentage 
or  proportion  of  cost  that  we  would  have  to  bear. 

Q  That  contract  was  based  on  15  percent?  A  Of 
the  total  budget 

Q  Now,  the  Hilton  contract  was  proportioned— 

810  A  (Interposing)  To  gross  income  of  Mayflower 
to  gross  income  from  all  Hilton. 

Q  That  is  right  I  notice  this  contract,  the  Hilton 
contract  with  Mayflower  is  for  a  period  of  one  year.  A 
That  is  correct 

Q  And  the  other  was  for  five  years?  A  Yes. 

Q  And  that  grew  out  of  the  discussion,  the  change 
from  5  to  1  grew  out  of  the  discussion  on  January  27? 
A  I  believe  Mr.  Fleming  was  the  man  that  went  to  the 
Washington  directors  and  said  that  he  felt  a  five-year 
contract  was  excessive,  and  it  should  be  shorter,  and  they 


suggested  one  year,  and  Mr.  Hilton  said  and  I  can  quote 
him,  and  he  said,  “If  they  don’t  want  us,  we  will  be  glad 
to  get  out  at  the  end  of  the  year.  We  will  take  the 
one-year  contract.”  :V$f.  Ir 

Those  were  almost  his  exact  words. 

Q  That  was  at  that  meeting  with  Mr.  Fleming,  Mr. 
Baxter,  and  Mr.  Folger  ?  A  And  Mr.  Hilton ;  yes. 

Q  And  no  other  Hilton?  A  Well,  some  were  ob¬ 
servers,  but  they  felt  the  contract  was  approved  by  the 
Board,  and  Mr.  Hilton  didn’t  vote  for  it. 

I  would  like  to  add  to  my  testimony  that  in  reference 
to  some  remarks  that  have  been  made  by  counsel 
811  concerning  chain  operation,  that  we  do  not  con¬ 
sider  that  we  are  a  chain  operation,  Your  Honor. 

We  consider  that  we  operate  a  group  of  hotels,  and 
we  can  say  that  each  of  the  individual  hotels  has  a  per¬ 
sonality,  and  the  name  of  it  and  the  background  of  it  has 
remained  unchanged.  We  don’t  make  menus  for  every 
Hilton  hotel  in  one  diet  kitchen  to  be  used  in  any  and 
all  hotels. 

We  don’t  standardize  furnishings  or  equipment.  Bach 
Hotel  is  operated  as  a  separate  individual,  and  we  have 
not,  I  submit  to  you,  changed  the  personality  of  the 
Mayflower,  other  than  to  improve,  it  and  bring  it  up  to 
date  and  make  it  better. 

We  haven’t  put  Hilton  Hotel  all  over  the  place.  It  is 
still  the  Mayflower  Hotel  and  will  always  be  the  May- 

_ TT-l.l', 


flower  Hotel. 

Q  Were  you  aware  of  the  American  Security  &  Trust 
Company  management  contract  they  had?  A  We  knew 
about  the  contract  It  was  a  IV2  percent  of  gross,  and 
we  knew  regardless  of  any  profit,  whether  loss  or  profit, 
they  had  to  pay  1%  percent  of  gross. 

That  was  paid  for  the  services  of  the  trust  company, 
for  trust  officers,  to  guard  the  assets  and  the  cash  of  the 
company. 

In  addition  to  that  we  know  they  got  the  insurance 


placement  in  that  contract  as  additional  compen- 

812  sation.  We  will  have  to  admit  under  the  particular 
provision,  that  there  was  no  comparison  between 

what  a  big  national  company  will  offer  as  compared  with 
merely  supervision  by  trust  officers,  or  what  any  trust 
company  could  give. 

Q  Now,  Mr.  Binns,  this  contract  says  that  you  will, 
that  Hilton  will  at  various  times  advise  the  owner  with 
respect  to  employment,  and  at  the  request  of  the  owner 
will  help  employ,  and  so  forth.  Has  Hilton  during  the 
period  of  that  contract,  and  I  am  referring  to  paragraph 
29,  gentlemen,  has  Hilton  performed  as  called  for  under 
that  paragraph?  A  It  has. 

•  •  •  • 

813  BY  MB.  WHITEFORD: 

Q  Mr.  Binns,  at  our  adjournment,  I  was  re¬ 
ferring  to  paragraph  2(b)  of  the  operating  contract,  which 
requires  Hilton  to 

“Furnish  the  owner  the  services  of  its  Operating  and 
Control  Division,  and  provide  the  owner  with  monthly 
reports,  analyses,  and  comparisons  of  the  operating  re¬ 
sults  of  the  various  departments  of  the  owner  with  other 
hotels  which  it  operates  or  to  which  it  renders  service 
•  •  •»  Bid  Hilton  perform  that  portion  of  the  contract? 
A  They  did. 

Q  “(c)  Furnish  to  the  owner  the  services  of  its 
Group  Advertising  and  Business  Promotion  Division, 
handling,  placing,  and  providing  group  advertising  and 
group  business  promotion  •  • 

Did  it  perform  that  service?  A  It  did,  fully. 

814  Q  “(d)  Furnish  to  the  owner  its  central  pur¬ 
chasing  and  procuring  services  including  the  loca¬ 
tion,  testing,  and  selection  of  various  items  of  equipment 
in  common  use  by  hotels,”  and  so  forth. 

Did  it  perform  that  service?  A  It  did  and  does. 

Q  Other  witnesses  will  follow  to  show  these  things? 
A  Yes. 
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Q  “(e)  Furnish  to  the  owner  the  services  of  its 
Plant  and  Equipment  Division,  providing  supervisory 
service  in  the  maintenance  and  improvement  of  hotel 
plant  and  equipment.”  A  It  did. 

Q  That  will  be  testified  to  in  dollars  and  cents  fash¬ 
ion?  A  Yes,  sir. 

Q  “(f)  Furnish  to  the  owner  its  credit  reports  and 
credit  card  service  •••.»> 

You  have  already  indicated  as  to  that. 

“(h)  Furnish  to  the  owner,  to  the  extent  possible, 
its  group  insurance  facilities.,, 

So  far  as  that  has  been  possible,  that  has  been  done? 
A  Yes,  it  has. 

Q  “3.  Hilton  agrees  to  maintain  a  competent 
815  staff  including  such  persons  as  may  be  necessary 
to  render  the  services  herein  provided  for.” 

Have  you  done  that?  A  That  has  been  done. 

Q  You  have  indicated  that  it  was  your  opinion  and 
the  opinion  of  others  that  Mayflower  needed  those  serv-  - 
ices  to  keep  its  place  ?  A  That  is  correct 
Q  It  has  been  suggested  that  this  contract  merely 
superimpose  something  on  top  of  the  manager  of  the 
hotel,  Mr.  Mack.  Do  you  subscribe  to  the  statement, 
upon  which  everyone  seems  to  be  in  agreement,  that 
Mr.  Mack  is  a  first-class  hotel  manager?  A  I  do. 

Q  Could  Mr.  Mack  or  any  other  one  manager  in  the 
Hilton  Hotels  organization,  or  any  other  hotel  that  you 
know  of,  in  your  opinion,  furnish  all  the  services  that 
are  called  for  and  do  all  the  skilled  things  that  are 
necessary  to  be  provided  for  in  this  contract?  A  No, 

I  do  not  think  Mr.  Mack  or  any  other  individual  would 
be  in  a  position  to  do  the  things  that  our  group  has  been 
able  to  do,  in  our  opinion.  We  are  not  running  just  one 
hotel.  The  operating  committee  and  the  president  of 
the  Hilton  Company  are  at  once  concerned  in  the  long- 
range  development  of  the  properties,  in  policy  decisions, 

*  *  r  '  • 
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and  in  the  resnlts  of  many  studies  of  many  prop¬ 
erties. 

816  Mr.  Mack  is  in  effect  resident  manager  of  the 
property  and  is  doing  a  good  job,  but  we  brought 

to  it  a  much  broader,  much  more  complete  knowledge, 
and  the  wise  knowledge  of  our  own  experts,  our  own 
directors,  and  of  the  operating  committee.  That  is  much 
more  than  any  one  individual  could  be  expected  to  do  or 
could  do  for  a  property.  If  those  services  were  required, 
as  we  believed  they  were,  the  individual  running  the  hotel 
would  have  to  go  out  and  get  subordinates  and  engage 
experts,  which  would  cost  the  hotel  money — large  sums 
of  money. 

Q  If  you  wanted  to  hire  engineering  advice  of  the 
type  that  was  necessary  in  this  instance,  the  Mayflower 
Hotel  alone  would  not  be  able  to  fully  use  the  services 
and  skill  of  that  kind  of  individual?  A  That  is  correct. 

Q  Mr.  Binns,  having  performed  those  services,  and 
Hilton  having  been  paid  for  them  the  various  amounts — 
Have  you  the  figures  for  the  three  years?  Well,  I  think 
they  are  in  evidence  anyhow — would  you  say,  from  your 
standpoint,  whether  or  not  it  is  your  opinion  that  that 
compensation  adequately  compensates  the  Hilton  Hotels 
Corporation  and  its  stockholders  for  the  services  that 
were  performed  for  the  Mayflower?  A  I  believe  I  said 
before  that  we  are  not  interested  in  income  from  manage¬ 
ment  contracts.  If  we  were  able  to  do  it,  we  would  not 
have  a  management  contract  But  we  were  looking 
for  a  fair  way  to  distribute  the  cost  on  the  May- 

817  flower  stockholders— both  the  majority  and  the 
minority— and  the  same  thing  as  far  as  Hilton 

stockholders — so  that  we  are  not  unduly  burdened  by 
problems  of  Mayflower,  as  it  took  the  time  of  the  execu¬ 
tives  and  the  overhead  and  the  traveling  expenses  and 
the  central  organization,  and  so  on. 

I  think,  under  the  circumstances — of  course,  it  is  my 
opinion,  too — I  think  the  Mayflower  has  got  a  very  great 


681 


deal  of  value  ont  of  that  portion  of  the  expenses  which 
comes  from  the  management  contract  over  what  they 
were  paying  to  the  officers  before,  which  was  $28,000, 

which  was  eliminated  with  the  management  contract. 

•  •  •  • 

Cross-Examination 
BY  MB.  GOODRICH: 

Q  Mr.  Binns,  suppose  the  minority  interest  in  the 
Mayflower  did  not  want  the  great  knowledge  and  these 
services  that  the  Hilton  organization  gathered  together. 
It  could  not  do  anything  about  it,  could  it?  A  I  don’t 
understand  the  question. 

Q  I  mean  it  was  forced  on  the  minority,  was  it  not? 
A  No,  it  was  not 

Q  How,  then  did  it  get  there?  A  If  the  non-Hilton 
directors  had  voted  against  a  management  contract,  we 
would  never  have  had  a  management  contract 
818  Q  You  are  guessing  now,  because —  A  No,  I 
am  not  guessing,  because  the  matter  came  up,  and 
if  they  had  decided  that  they  did  not  want  a  manage¬ 
ment  contract,  we  would  not  have  pressed  the  point 
.  Q  Do  you  want  the  Court  to  believe  that  you  believe 
that  a  Hilton-dominated  board  would  ever  abrogate  its 
contract  or  fail  to  renew  it?  A  I  can’t  answer  what  it 
would  do  if  a  certain  situation  occurred.  You  asked  me 
if  it  was  forced  upon  them.  I  said,  “No..” 

Q  Well,  the  contract  is  there,  isn’t  it?  A  Yes,  sir. 

Q  It  has  been  renewed?  A  That  is  correct. 

Q  I  ask  again.  Do  you  want  the  Court  to  believe  that 
you  believe  that  a  Hilton-dominated  board  would  ever 
abrogate  or  fail  to  renew  its  contract?  A  It  might. 

Q  If  it  failed  to  be  profitable  to  Hilton?  A  It  might, 
or  for  other  reasons. 

Q  It  is  profitable  to  Hilton,  isn’t  it?  A  I  wouldn’t 
say  it  was  profitable.  I  think  it  is  a  fair  charge. 

Q  Well,  Hilton  this  year  got  from  the  Mayflower  Hotel 
in  dividends  $81,297.60,  or  about  five  cents  a  share 
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executive  officers  and  directors  of  the  company.  The  work 
involved  in  furnishing  such  services,  except  as  herein¬ 
after  set  forth  will  be  performed  principally  by  members 
of  the  company’s  staff,  other  than  its  executive  officers 
or  directors.” 

That  was  true  then,  was  it  not?  A  Well,  it  is  in 
there.  That  was  the  idea. 

Q  The  idea  was  that  you  were  going  to  do  as  little  as 
possible  so  far  as  the  efforts  of  executives  were  con¬ 
cerned?  A  That  was  a  prospectus  made  up  in  connec¬ 
tion  with  the  SEC,  which  gave — or  at  least  it  had  nothing 
to  do  with  Mayflower,  because  Mayflower  was  never  a 
gleam  in  our  eye  at  that  time. 

Q  It  did  have  to  do  with  operating  contracts  similar 
to  that  which  you  later  put  on  the  Mayflower,  did  it  not? 
A  As  it  is  stated  there. 

Q  So  at  that  time  it  was  anticipated  that  the 
823  executives  and  the  principal  officers  of  the  Hilton 
Hotels  Corporation  would  not  have  to  be  greatly 
troubled  or  have  to  give  much  effort  to  management  con¬ 
tracts;  isn’t  that  what  it  says?  A  That  is  what  it  says. 

Q  Was  your  idea  the  same  with  respect  to  the  May¬ 
flower?  A  You  can’t  always  do  what  you  set  out  to  do. 
We  found  a  great  deal  more  to  do  in  connection  with 
this  than  we  anticipated. 

Q  From  your  description  of  the  Mayflower,  it  was 
about  ready  to  fall  into  the  Potomac  River? 

BY  THE  COURT: 

Q  Just  a  minute  on  that  Could  you  And  out  all  that 
between  the  19th  of  December  and  the  27th  of  January? 
A  No,  sir;  but  we  knew  generally  the  condition  of  the 
property.  I  had  been  dealing  with  Mr.  Baxter  from  the 
latter  part  of  September.  I  knew  the  figures.  We  knew 
of  the  Staffer  competition.  So  we  knew  in  generalities 
the  condition  of  the  property  and  what  we  were  facing. 

THE  COURT :  Proceed,  sir. 


BY  MB.  GOODRICH: 

Q  Let  ns  turn  to  the  contract  a  moment,  Mr.  Binns. 
Would  yon  like  a  copy  of  it?  A  No,  I  have  seen  it. 
Q  I  am  snre  that  if  I  read —  A  I  will  be  glad  to 
accept  anything  yon  read. 

824  Q  I  will  be  glad  to  hand  yon  a  copy,  if  yon  pre¬ 
fer.  Paragraph  1  says : 

*  ‘  Subject  to  the  provisions  hereinafter  set  forth,  Hilton 
shall  supervise  and  direct  the  management  and  operation 
of  the  Mayflower  Hotel.” 

But  on  the  next  page,  under  paragraph  4,  it  says: 
“Any  services  rendered  by  Hilton  to  the  owner  shall 
at  all  times  be  subject  to  the  direction  of  the  owner,  its 
officers,  and  its  board  of  directors.  ” 

So  who  does  what  and  to  whom,  under  those  two  pro¬ 
visions,  Mr.  Binns,  as  yon  understand  them!  A  There 
is  no  question  at  all  in  our  minds  that  we  were  the  direc¬ 
tors  and  we  were  the  operators.  We  would  do  what,  in 
our  best  judgment,  was  the  best  thing  for  the  Mayflower 
stockholders,  both  minority  and  majority  stockholders, 
whether  we  did  it  as  directors  or  whether  we  did  it  as 
managers. 

Q  As  members  of  the  Mayflower  board  of  directors. 
That  is  what  I  was  puzzled  about  Yet  at  the  same  time 
the  board  of  directors  of  the  Mayflower — the  owners — 
could  come  in  and  subject  Hilton  to  direction  and  control? 
THE  COURT:  Could  do  what? 

MR.  GOODRICH:  Could  subject  Hilton  to  direction 
and  control,  under  paragraph  4. 

THE  COURT:  Of  course,  that  is  a  lot  of  nonsense; 
there  is  no  question  about  that 

■  <i  ..  .  V  »  .  •  t  t  'ivy**''  *■  •  .  4W*  '  .  ■> 

•  •  •  • 

■*  ,  •  .  ‘  ; ‘  j v"! :  <  *J-  i  >7  “’***' IT,  -  Pr  -  •  . 

825  Q  Mr.  Whiteford  read  paragraph  (a),  with  re¬ 
spect  to  the  employment  of  various  executives,  and 

so  on  and  so  on  and  so  forth. 

t  Is  there  anything  in  that  which  could  not  or  should  not 
have  been  done  by  the  directors  of  the  Mayflower  Cor- 
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poration  themselves?  A  You  mean  after  the  Hilton  di¬ 
rectors  were  elected? 

Q  I  mean  at  any  time.  A  Yes,  there  is. 

Q  Yes,  after  the  Hilton  directors  are  elected — after 
any  directors  are  elected.  A  The  directors  before  the 
meeting  of  the  19th  were  Baxter  and  the  others  that  you 
know  about 

Q  Yes.  A  They  are  not  professional  hotel  operators. 
Q  No.  A  In  any  sense.  I  was  under  the  impression 
they  were  acting  as  business  men.  We  came  on  the  board 
— we:  the  Hilton  group — specifically  as  hotel  operators. 
We  devoted  a  great  deal  more  time  than  any  business 
men  in  the  ordinary  directorship  or  officership  of 

826  a  hotel  or  any  other  company  would  be  expected 
to  give  for  a  $50  fee  for  a  meeting,  for  instance. 

Q  Again,  you  are  saying  that  you  did  the  best  you 
could  for  the  Mayflower  interests?  A  I  am  saying  more 
than  that  As  a  director,  for  instance — I  checked  up  my 
record — I  had  about  35  visits  to  Washington  and  aver¬ 
aged  over  two  days  a  visit  in  the  three  years  of  this 
management  contract,  which  was  far  in  excess  of  what 
you  would  expect  the  ordinary  vice  president  and  director 
to  do. 

Q  How  many  visits  did  you  make  to  the  other  hotels 
in  the — You  do  not  like  me  to  use  the  word  “chain”? 
A  I  would  appreciate  it  if  you  would  not 
Q  I  will  try  not  to  do  it  A  We  have  a  25-cent  fine 
when  anybody  calls  it  a  chain. 

Q  I  had  better  put  a  dollar  on  the  bar  in  case  I  slip. 
You  visited  the  other  hotels  in  the  group — do  you  want 
me  to  call  it?  A  Anything. 

Q  — as  well  as  the  Mayflower,  didn’t  you,  Mr.  Binns? 
A  That  is  right. 

Q  The  other  executives  did,  too?  A  That  is  right 
Q  Did  you  ever  put  on  the  staff  of  the  Hilton 

827  Hotels  Corporation  a  single  additional  man  to 
handle  Mayflower  business?  A  I  can’t  answer 

that  I  don’t  think  of  anyone. 
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Q  The  assumption  is  that  you  expected  to  handle  this 
additional  hotel  just  in  your  regular  routine;  isn’t  that 
true?  A  It  was  part  of  the  business  of  our  company. 

Q  Let  me  get  back  to  the  question  I  tried  to  get  an 
answer  to  before,  and  that  is  this : 

Did  you  do  anything  under  this  contract  that  you 
should  not  or  could  not  have  done  as  a  director  of  the 
Mayflower  Hotel,  under  a  duty  to  forward  the  best  inter¬ 
ests  of  that  corporation?  A  I  certainly  did. 

Q  As  a  member  of  the  Hilton  organization?  A  That 
is  correct. 

Q  Mr.  Whiteford  read  from  paragraph  (c),  which 
speaks  of  the  Group  Advertising  and  Business  Promotion 
Division,  and  so  on  and  so  forth.  Who  paid  for  all  that? 
A  Let  us  take  the  one  specific  thing  you  are  speaking  of. 

Q  All  right  Thank  you.  That  is  a  good  correction. 
Let  us  take  the  group  advertising.  A  Group  advertise 
ing.  The  total  appropriation  for  group  advertising  for 
the  Hilton  Hotels  Corporation  is  a  very  large  sum  of 
money  each  year  for  advertising  in  national  maga- 
828  zines,  and  we  have  samples  of  them  here,  if  you 
would  like  to  see  them. 

The  Mayflower  Hotel  participated  to  the  extent  of  the 
gross  room  income  from  just  the  Mayflower  in  relation¬ 
ship  to  the  total  gross  income  from  all  the  Hilton  Hotels. 

Q  That  is,  putting  them  all  together?  A  Yes;  and 
because  of  the  fact  that  it  has  very  small  part  of  the 
total  gross  income  of  the  Hilton  Hotels,  it  had  a  small 
bill  to  pay,  and  it  got  the  benefit  of  all  the  national  ad¬ 
vertising  in  all  the  big  publications,  which  it  could  not 
get  as  an  individual  company.  But  it  paid  its  own  share 
in  dollars  of  the  national  advertising  program. : 

BY  MB.  WHITEFORD: 

Q  You  stated  that  of  the  total  gross  income  of  the 
Hilton,  the  Mayflower  had  a  small  bill  to  pay.  You 
meant  the  small  gross  income  of  the  Mayflower  compared 
to  the  total  Hilton  income?  A  I  think  that  is  what  I 
said — what  I  meant  to  say. 
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Q  But  you  used  the  word  “Hilton”  in  your  sentence. 
•  •  •  A  That  is  one.  There  are  some  in  which 

829  there  is  nothing  in  the  advertisement  but  the  May¬ 
flower  itself.  You  have  seen  them  in  national  pe¬ 
riodicals.  We  have  samples  present. 

Q  These  are  in  the  joint  appendix.  Let  us  go  to  the 
next  one,  the  Business  Promotion  Division.  Did  you  put 
a  man  down  here  for  that  purpose?  A  They  put  a  man 
down  in  the  Mayflower,  on  the  Mayflower’s  pay  roll  to 
replace  salesmen  that  the  Mayflower  already  had.  We 
didn’t  bring  in  anybody  new,  and  we  reduced  expenses 
in  the  advertising — I  mean  in  the  Sales  Promotion  De¬ 
partment  very  substantially. 

In  addition  to  that,  the  Mayflower  got  all  the  benefits 
of  our  central  office  in  Chicago,  and  the  general  convention 
manager’s  men  were  retained  as  part  of  our  pay  roll  in 
Chicago.  Compared  with  what  it  cost  all  the  other  hotels, 
it  cost  the  Mayflower  nothing. 

Q  As  a  matter  of  fact,  the  general  convention  busi¬ 
ness  has  increased  greatly  all  over  the  country? 

BY  THE  COURT: 

Q  Was  the  advertising  cost  to  Mayflower  in  addition 
to  tiie  1  per  cent?  A  Yes,  sir,  it  was. 

BY  MB.  GOODBICH: 

Q  It  was  in  addition,  was  it  not;  also,  to  what  the 
Mayflower  spent  locally  in  advertising?  A  Of  course. 
This  is  a  national  advertising  program. 

•  • .  •  • 

830  Q  I  just  want  the  record  dear  on  this  particu¬ 
lar  point  Wouldn’t  you  say,  Mr.  Binns,  that  this 

831  national  advertising  thing  was  to  be  considered? 
A  Of  course  it  was. 

Q  And  the  other  hotels  in  your  group  get  a  definite 
benefit  from  being  linked  with  the  Mayflower  Hotel  in 
Washington?  A  They  certainly  do. 

Q  Because  the  Mayflower  has  an  established  and  dis¬ 
tinct  reputation,  has  it  not?  A  That  is  correct 


689 


Q  Otherwise,  yon  would  not  have  bought  into  it?  A 
That  is  right;  we  would  not  have  paid  $13  a  share. 

Q  Even  though  it  was  in  such,  a  terrible  condition  as 
you  described  this  morning. 

You  spoke  of  making  the  changes — structural  changes — 
on  the  first  floor.  Let  us  just  stick  to  that  Take  the 
Town  and  Country  Boom,  I  believe.  You  moved  the  men’s 
bar.  Have  you  any  recollection  of  how  much  that  cost? 
A  All  of  the  figures  that  are  in  connection  with  changes, 
and  so  forth,  are  going  to  be  presented,  with  your  per¬ 
mission,  by  the  vice  president  of  our  company,  Mr.  Colli- 
son,  who  is  here  as  the  next  witness.  He  will  answer  all 
your  questions  in  detaiL 

Q  Thank  you  for  telling  me  that  1  shall  not  bother  you 
with  the  detail  of  figures  not  assigned  to  you. 

I  would  like  to  take  up  one  other  matter.  You  testified 
that  there  was  a  saving  of  $28,000  in  officers’  sala- 
832  ries.  I  don’t  remember  whose  they  were.  A  I  be¬ 
lieve  they  were  of  Folger,  Fleming,  Baxter,  and 
anyone  else  that  was  on  the  executive  committee  at  the 
time. 

Q  Let  me  read  what  I  have,  to  see  if  it  accords  with 
your  recollection. 

The  chairman  of  the  board,  Mr.  Beale,  was  paid  $5,000. 
.  *The  president,  Mr.  Folger,  was  paid  $4,000. 

The  vice  president,  Mr.  C.  K.  Baxter,  $3,000. 

The  treasurer,  Mr.  Thornton  Baney,  was  paid  $10,000. 

Two  members  of  the  executive  committee,  Mr.  Fleming 
and  Mr.  Stewart,  were  paid  $3,000  apiece. 

That,  if  my  arithmetic  is  correct,  makes  $28,000. 

Mr.  Baney  was  a  Donner  representative,  was  he  not? 
A  I  was  advised  that  he  was. 

Q  As  a  matter  of  fact,  you  were  asked  by  the  Donner 
interests— -or  someone  was — the  group  was — to  provide  a 
place  for  him  and  keep  him  on?  A  That  is  correct 

Q  You  did  keep  him  on  for  some  little  time?  A  That 
is  right 


Q  His  salary  continued!  A  As  long  as  he  was  there. 
Bnt  he  was  not  replaced.  Therefore,  when  he  left,  the 
company  saved  his  salary. 

Q  Of  the  others  mentioned,  both  C.  K.  Baxter  and 
John  Stewart  were  Donner  representatives  as  well! 

833  A  That  is  correct. 

Q  So  of  the  $28,000  which  yon  mentioned,  $16,- 
000  was  attributable  to  the  payments  of  the  Donner  rep¬ 
resentatives!  A  I  assume  that  is  correct  from  your 
figures.  It  is  also  true  that  if  any  other  officers  had  re¬ 
ceived  salaries,  regardless  of  the  time  the  management 
contract  came  on,  we  would  have  discontinued  those  sal¬ 
aries. 

Q  The  Town  and  Country  Boom  really  was  planned 
by  the  old  board,  wasn’t  it!  A  Well,  there  were  many 
discussions  about  the  Town  and  Country  Boom.  I  re¬ 
member  they  had  four  or  five.  They  had  Dorothy  Draper 
figure  on  it;  Sloane’s;  they  had  several  considerations. 
They  never  really  arrived  at  any  plan. 

Q  I  think  Mr.  Fleming  said  they  never  got  up  their 
courage  to  take  the  jump,  or  words  to  that  effect;  but 
your  organization  did!  A  We  did. 

Q  And  paid  for  it  with  Mayflower  money!  A  That 
is  correct. 

Q  That  Mayflower  money  was  spent  whether  the  mi¬ 
nority  wanted  it  spent  or  not!  A  It  was  spent  in  the 
best  judgment  of  the  Hilton  group,  with  due  considera¬ 
tion  of  the  fact  that  they  had  a  big  stock  interest  that 
they  were  representing  too.  So  as  to  it  being  in  the 
best  interests  of  the  directors  of  the  Mayflower 

834  Corporation,  every  move  was  approved  by  the  full 
board. 

Q  Was  there  anything  about  this  whole  change  and 
construction  of  the  Town  and  Country  Boom,  the  moving 
of  these  other  shops,  and  so  on,  that  could  not  have  been 
done  by  the  board  of  directors  of  the  Mayflower  without 
any  help  or  guidance  or  interference  or  pushover  from 
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the  Hilton  organization?  A  I  don’t  think  I  understand 
your  question. 

Q  Then,  I  will  ask  it  this  way — 

BY  THE  COURT: 

Q  He  means  could  not  the  same  directors — the  same 
identical  directors — the  same  men— -if  they  had  been  rep¬ 
resenting  Mayflower,  in  the  sense  of  representing  the 
majority  of  the  stock — couldn’t  they  have  done  the  same 
thing  as  they  are  doing  now? 

Isn’t  that  it? 

MR.  GOODRICH:  That  is  exactly  what  I  mean.  My 
point  is  that  we  have  a  board  of  directors  here  who  are 
charged  with  management  of  the  corporation.  I  do  not 
see  why  it  takes  action  under  a  management  contract  to 
have  these  directors  do  their  duty. 

THE  WITNESS:  I  will  try  to  answer  it  this  way: 
There  is  no  question  but  that  any  board  of  directors,  if 
they  have  had  right  advice  and  guidance,  could  have 
done  what  we  did  under  the  Hilton;  but  they  would  have 
had  to  go  out  and  pay  for  the  knowledge  that  we  brought 
to  the  job. 

835  There  is  no  use  going  into  all  the  details  of 
studies  we  made,  and  so  on.  They  could  have  done 
the  job  if  they  had  paid  for  it,  with  the  experts  that  would 
have  been  necessary.  After  all,  the  old  board  never  did  it. 
BY  MR.  GOODRICH: 

Q  No.  The  old  board  had  the  money  there,  and  that 
money  was  spent  in  doing  it,  sir,  wasn’t  it?  As  a  matter 
of  fact,  they  did  pay  for  it?  When  you  say  “they,”  I 
assume  you  and  I  are  both  speaking  of  the  Mayflower 
directors  and  Mayflower  Corporation.  They  did  pay  for 
it,  as  the  figures  will  show. 

Well,  I  won’t  bother  you  with  it  I  do  want  to  bother 
you  with  one  figure.  I  am  sure  you  said  inadvertently — 

MR.  ROTH :  That  was  inadvertent 

MR.  GOODRICH :  Of  course  it  was. 
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BY  MR.  GOODRICH: 

Q  Yon  said  that  when  Hilton  came  in  in  1946,  the 
Mayflower  gross  was  $1,800,000?  A  I  made  a  mistake. 
The  gross  operating  profit  I  meant  to  give  yon.  The 
gross  income  was  $5,164,714. 

•  •  •  • 

836  Yon  mentioned  the  American  Security  &  Trust 
operating  contract  Do  yon  know  the  figures  under 
that,  Mr.  Binns?  A  I  only  know  of  the  contract  I 
don’t  know  what  yon  mean  by  “figures.” 

Q  I  will  wait  until  your  figure  man  comes  on.  A 
"What  do  you  mean  by  * 1  figures 9 ’  ? 

Q  I  mean  the  gross  sales  and  your  computation  of  fee 
to  the  American  Security  &  Trust  Company.  A  I  know 
.  that  the  amount  was  set  at  ^  per  cent  of  the  gross  in¬ 
come.  Is  that  what  you  are  referring  to? 

Q  Yes.  I  just  assumed  that  you  knew  what  the  gross 
income  was,  so  that  we  could  get  the  percent  off  the  gross 
amount  that  American  Security  received  and  the  amount 
the  Hilton  people  had  received.  A  I  can  get  the  figures. 
I  do  not  have  them  in  mind.  That  was  back  in  1936? 

Q  1931  on  up.  A  During  the  very  bad  depression 
time,  I  remember  it  was  about  the  same. 

•  •  •  • 

838  '  BY  MR.  GOODRICH: 

Q  Staffer  owns  no  stock  in  the  William  Penn 
Hotel,  so  far  as  you  know?  A  I  can’t  say  that  they 
don’t  own  any,  but  at  the  time  this  contract  was  made  I 
have  a  recollection  that  they  did  not  own  any  stock. 

Q  So  it  was  a  pure  operating  contract,  without  any 
element  of  ownership?  A  That  is  right;  it  was  an 
arm’s-length  discussion. 

■  •  •  •  • 

839  Q  Your  general  sales  manager  is  Mr.  Bung? 
A  The  general  sales  manager  of  the  Hilton  Hotels 
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Corporation  is  a  man  named  Collison,  and  at  the  May¬ 
flower  it  is  Mr.  King.  He  was  trained  nnder  Mr.  Collison. 

Q  I  believe  yon  testified  be  was  paid  by  the  Mayflower 
itself.  A  He  is  paid  by  the  Mayflower,  but  he  replaced 
a  man  who  was  there  before  him,  who  was  also  paid  by 
the  Mayflower. 

Q  However  beneficial  to  the  Mayflower,  the  skill, 
knowledge,  contacts,  and  arrangements  that  the  Hilton 
organization  brought  to  the  Mayflower,  the  fact  remains 
that  the  minority  stockholders  of  the  Mayflower  had  to 
accept  it  whether  they  wanted  it  or  not,  didn’t  they? 

MR.  ROTH:  I  object  to  that  That  has  been  gone 
over  and  over. 

THE  COURT:  Of  course,  that  is  a  question  of  law. 
The  answer  is  perfectly  obvious.  I  do  not  see  any  neces¬ 
sity  of  laboring  the  point 

MR.  GOODRICH:  All  right  I  am  sorry  to  impose  on 
the  Court  and  the  witness. 

THE  COURT :  No,  you  have  not  done  that 

There  is  one  thing  about  the  contract  that  I  have  been 
thinking  about,  and  that  is  that  renewal  provision.  As  I 
understand  it,  from  what  I  have  heard  one  of  these  arbi¬ 
trators — Is  that  what  they  are  called? 

840  MR.  GOODRICH :  I  am  glad  Your  Honor  is 
bringing  that  out.  They  are  called  arbitrators,  yes. 

THE  COURT :  Well,  now,  one  is  appointed  by  Hilton, 
and  one  is  appointed  by  Mayflower,  which  is  Hilton,  and 
the  two  Hiltons  appoint  a  third? 

MR.  GOODRICH:  Yes,  sir. 

THE  COURT:  All  right.  Now,  suppose  the  minority 
should  file  a  bill  in  equity,  or,  now,  a  complaint  in  equity — 
file  a  complaint  and  state  that  the  contract  was  not  fair 
to  the  minority  stockholders.  When  the  court  took  it  up 
to  consider  it,  the  burden  of  proof  would  be  still  upon 
Hilton  to  show  that  the  contract  was  fair,  would  it  not? 

MR.  GOODRICH:  I  believe  so,  sir. 


THE  COURT:  So  the  minority  would  have  the  same 
opportunity  to  contest  renewal  of  the  contract? 

MR.  GOODRICH:  They  can  contest;  and  I  suppose, 
in  effect,  that  is  what  we  are  doing  right  here. 

THE  COURT:  Yes,  I  know,  but  it  would  still  have 
the  continuing — of  course,  in  so  far  as  that  contract  is 
concerned,  it  is  perpetual  on  its  face? 

MR.  GOODRICH:  Yes,  sir. 

THE  COURT :  But  its  validity  could  be  questioned  by 
the  minority,  and  the  burden  would  be  upon  Hilton  to 
show  it  was  a  fair  contract. 

MR.  GOODRICH:  May  I  add  one  more  fact  to 
841  what  Your  Honor  has  stated  about  Hilton? 

THE  COURT:  I  am  just  thinking  aloud;  that 

is  alL 

MR.  GOODRICH:  But  Hilton  appoints  one  Hilton, 
and  then  Hilton  appoints  another  Hilton,  and  the  two 
Hiltons  choose  a  third. 

THE  COURT:  It  would  not  make  any  difference  who 
the  third  was. 

MR.  GOODRICH:  I  just  want  to  point  this  out:  That 
if  the  two  Hiltons  cannot  agree  between  themselves  as 
to  who  is  to  serve  as  the  third,  then  they  go  to  the  senior 
judge  of  the  United  States  District  Court  for  the  North¬ 
ern  District  of  Illinois,  Eastern  Division,  and  they  ask 
him  to  designate  the  third;  and  in  the  event  of  his  ab¬ 
sence,  refusal,  or  inability  to  act,  they  go  before  the  senior 
judge  of  the  United  States — 

THE  COURT:  Or  if  he  is  soft  enough  to  act,  you 
mean. 

MR.  GOODRICH:  Then,  there  is  one  more  sentence: 

“The  decision  of  the  majority  of  such  three  arbitrators 
shall  be  binding  and  conclusive  upon  the  owner  and  Hilton 
and  shall  not  be  subject  to  review  by  any  court,” 

THE  COURT:  They  only  go  to  the  judge  for  the 
third;  is  that. right? 
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842  Redirect  Examination 
BY  MR.  ROTH: 

Q  Mr.  Binns,  at  the  meeting  of  January  27,  1947,  at 
which  this  contract  was  approved,  I  take  it  that  there 
was  nobody  connected  with  Hilton  there  but  C,  N.  Hilton 
himself.  A  No,  that  is  not  right. 

Q  At  the  January  27  meeting  there  was  Mr.  Fleming? 
A  Yes. 

Q  Mr.  Folger?  A  Yes. 

Q  And  Mr.  Baxter  and  Mr.  Holton?  A  As  directors. 

Q  As  directors;  is  that  correct?  A  That  is  correct 

Q  So  if  Mr.  Fleming,  at  that  time,  and  Mr.  Folger,  at 
that  time,  and  Mr.  Baxter,  at  that  time,  in  their  own 
good  judgment,  had  voted  against  that  contract,  it  would 
not  have  passed;  is  that  correct?  A  I  am  sure  that  we 
would  not  have  insisted  on  a  management  contract  if 
they  had  been  opposed  to  it. 

•  •  •  • 

843  THE  COURT:  Gentlemen,  you  will  relieve  the 
Court  greatly  if  you  will  quit  laboring  the  point 

as  to  whether  Hilton  controlled  the  situation,  since  you 
will  never  be  able  to  convince  the  Court  that  he  did  not. 

MR.  GOODRICH:  May  I  ask  one  more  question? 

THE  COURT:  Yes,  sir. 

*  •  «V"r  .* ■  .  .. 

Recross  Examination. 

BY  MR.  GOODRICH: 

Q  I  would  remind  you  of  your  annual  statement  of 
1948.  I  think  this  has  been  read  before,  but  I  do  not 
know  whether  you  were  here. 

“Although  gross  income  went  up  substantially  in  1948, 
yet  part  of  the  1947  additional  revenue  was  the  result 
of  price  increases,  not  additional  business.” 

•  •  •  • 
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844  Robert  M.  George, 

was  called  as  a  witness  and,  having  been  first  duly 
sworn,  testified  as  follows : 

Direct  Examination 
BY  MB.  BOTH: 

Q  Please  state  your  name.  A  Bobert  M.  George. 

Q  Where  do  yon  live!  A  Chicago,  Illinois;  1748 
West  Winnemac. 

Q  What  is  your  business?  A  I  am  assistant  to  the 
general  sales  manager  of  the  Hilton  Hotels  Corporation. 

Q  Who  is  sales  manager?  A  Mr.  B.  L.  Collison. 

•  •  •  • 

845  Q  Did  yon  have  any  connection  or  identification 
with  the  Palmer  House?  A  Yes;  I  had  been  with 

the  Palmer  House  since  1929  up  until  I  was  transferred 
to  the  Hilton  Hotels  Corporation  in  early  1947. 

Q  What  was  the  nature  of  your  duties  at  the  Palmer 
House?  A  Well,  I  worked  in  practically  every  depart¬ 
ment,  starting  in  the  catering  department,  then  in  the 
upholsterer’s  department,  in  the  front  office,  inventory 
clerks,  then  into  the  accounting  department;  and  when  I 
returned  from  the  Service  in  1945 — I  did  not  start  back 
until  January,  1946 — I  went  back  with  the  accounting  de¬ 
partment  for  a  few  months  and  was  transferred  to  the 
sales  department  as  representative  of  the  Palmer  House. 

Q  Since  that  time  you  have  carried  on  your  activities 
in  the  sales  department  of  the  Hilton  Hotels  Cor- 

846  poration;  is  that  correct?  A  Yes. 

Q  Mr.  George,  I  direct  your  attention,  first,  to 
the  sales  department 

By  the  way,  before  I  do  that,  suppose  you  tell  us  in  a 
general  way  the  duties  or  the  activities  of  the  sales  de¬ 
partment  of  the  hotel  organization.  A  The  sales  depart¬ 
ment  of  a  hotel  is  to  bring  more  business  into  the  hotel; 
that  is,  to  increase  the  dollar  volume  of  our  business.  In 


the  central  sales  office  it  is  the  same  thing,  except  that  we 
work  for  all  of  onr  hotels — send  the  information  to  our 
hotels. 

Q  By  “our,”  you  mean  all  the  hotels  in  the  so-called 
Hilton  group?  A  That  is  right  The  easiest  way  to 
bring  money  or  business  into  your  hotel  is  through  group 
business  or  conventions.  You  sell  a  few  men  and  bring 
several  hundred  guests  into  the  hotel,  rather  than  go  out 
and  attempt  to  sell  to  individuals. 

Q  And  also,  I  assume,  to  promote  the  going  to  the  sev¬ 
eral  Hilton  Hotels  of  so-called  transient  guests?  A  That 
is  right. 

Q  Mr.  George,  with  that  background,  will  you  proceed 
to  tell  us  about  the  inter-Hilton  hotel  reservation  system? 

A  The  inter-Hilton  hotel  reservation  system  is 
847  the  referral  primarily  of  individuals  from  one  hotel 
in  the  group  to  another,  and  the  handling  of  their 
reservations.  There  was  always  a  referral  of  business, 
but  on  August  15,  1948,  the  inter-Hilton  reservation  sys¬ 
tem  was  put  into  effect,  and  since  that  time  we  have  been 
keeping  a  record  of  the  number  of  reservations  made 
from  any  hotel  for  another  hotel  in  the  Hilton  group. 

Q  Just  tell  the  Court  how  that  operates?  A  Each 
hotel  in  the  Hilton  group  has  a  forecast  That  is,  it 
begins  as  a  three  months’  forecast,  and  as  the  month 
dwindles  down,  the  forecast  naturally  dwindles  down  to 
two  months.  We  always  know  what  rooms  are  open — 
that  is,  when  rooms  are  available — at  any  one  of  our 
other  hotels  in  the  group.  Reservations  can  be  made  im¬ 
mediately  with  no  cost  to  the  hotel  or  no  cost  to  the  guest. 
That  is,  the  only  cost  to  the  hotel  is  the  mailing  of  the 
letter  with  the  reservation  in  there,  if  an  individual  would 
walk  up  to  the  desk  and  make  a  reservation. 

Q  Let  us  take  the  Palmer  House,  to  be  specific.  A 
All  right  An  individual  walks  up  to  the  desk  of  the  Pal¬ 
mer  House  to  make  a  reservation  for  the  Town  House  in 
Los  Angeles.  The  clerk  would  see  if  the  particular  date 
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was  open  at  the  Town  House.  If  it  was,  he  would  tell  the 
guest  that  he  could  have  his  reservation,  and  he  would 
immediately  give  him  a  confirmation,  and  then  a  duplicate 
copy  of  that  confirmation  would  be  sent,  usually  air 

848  mail,  and  the  Town  House  reservation  would  be 
set  up. 

Q  Now,  let  us  take  the  Mayflower.  Let  us  take  a 
more  specific  example.  That  would  apply,  would  it  not, 
to  where  Hilton  Hotels  are  located,  and  specifically  Chi¬ 
cago,  Illinois,  and  a  reservation  is  requested  by  a  person 
who  has  a  possible  trip  to  Washington  in  view?  A  That 
is  right. 

Q  In  other  words,  they  could  walk  into  that  particular 
hotel  and  without  cost  to  themselves  get  their  reservations 
at  the  Mayflower  if  they  were  available?  A  That  is 
correct 

Q  Has  that  system  worked  to  the  benefit  of  the  May¬ 
flower?  A  I  feel  that  it  has. 

Q  In  what  way?  A  Since  we  have  been  keeping  a 
record  of  these  reservations,  there  have  been  3,666  reser¬ 
vations  made  by  other  hotels  in  the  Hilton  Group  for  the 
Mayflower,  up  to  and  including  the  end  of  February  of 
this  year. 

Q  Do  the  other  Hilton  Hotels  throughout  the  nation, 
wherever  they  are  located,  urge  prospective  guests  to  go 
to  the  Mayflower,  as  distinguished  from  the  Statler  or 
any  other  Washington  hotel?  A  Naturally. 

Q  What  is  the  average  stay  of  a  guest,  Mr. 

849  George,  in  a  hotel  like  the  Mayflower?  A  It  is 
around  two  days,  as  I  understand. 

Q  What  is  the  average  room  rent  at  the  Mayflower? 

THE  COURT:  You  are  getting  into  astronomical  fig¬ 
ures,  now. 

MR.  ROTH:  No,  I  do  not  think  so,  Your  Honor. 

THE  COURT:  I  was  only  partly  joking.  Proceed. 

THE  WITNESS:  In  1948,  the  average  rate  per  room 
at  the  Mayflower  was  $8.82. 
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•  •  •  • 

Q  Mr.  George,  on  that  basis,  have  yon  calculated  what 
the  revenue  would  be,  what  the  room  revenue  would  be — 
to  the  Mayflower  from  that  reservation  system?  A  Yes, 
I  have.  I  multiplied  the  3,666  reservations  by  two  for 
the  number  of  days  or  nights  they  would  be  at  the  May¬ 
flower;  multiplied  that  by  the  average  rate  per  room  at 
the  hotel  for  each  year — that  is,  1948,  1949,  and  so  far  in 
1950 — and  it  amounted  to  just  less  than  $70,000 — $69,660. 

Q  Is  that  exclusive,  of  course,  of  what  the  guests  may 
spend  for  beverages  and  food?  A  Oh,  yes;  that  is  just 
room  revenue. 

Q  Mr.  George,  have  you  made  any  investigation  to 
determine  the  question  that  probably  comes  to  mind 
850  as  to  what  so-called  new  business  there  might  be 
to  the  Mayflower;  that  is,  whether  or  not  these 
reservations  were  beneficial  to  the  Mayflower  by  getting 
guests  who  had  not  gone  to  the  Mayflower  or  who  did  not 
go  customarily  to  the  Mayflower?  A  I  made  an  inves¬ 
tigation  for  an  altogether  different  purpose  back  in  De¬ 
cember  of  last  year.  I  did  that  by  going  to  the  individ¬ 
uals  who  actually  handle  the  making  of  the  reservations, 
and  of  the  reservations  after  they  reach  the  hotel,  and 
from  the  things  they  told  me,  I  formed  the  opinion  that 
it  was  at  least  60  per  cent. 

MR.  GOODRICH:  I  do  not  like  to  interpose,  but  this 
seems  to  me  to  be  purely  guesswork  and  hearsay. 

MR.  ROTH:  Oh,  no ;  he  is  qualified. 

MR.  GOODRICH:  Then,  I  would  like  to  hear  a  better 
explanation  than  the  method  he  has  used  here.  The  last 
thing  he  said  was 4 4  they  told  me. 1 9 

THE  COURT:  There  cannot  be  any  better  method. 
It  is  about  the  only  method  they  could  use. 

MR.  GOODRICH:  I  do  not  know,  unless  he  can  go 
down  through  the  individual  records  of  all  these  people 
they  have  listed.  They  may  keep  a  list  of  all  the  hotels 
they  stayed  in  where  they  used  their  credit  cards. 
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THE  COURT:  I  do  not  know  about  this  particular 
case,  but  it  is  remarkable  the  information  people  can  get 
if  they  are  extremely  experienced  in  matters  of 

851  this  character  and  of  like  character,  and  it  is  re¬ 
markable  how  accurate  their  estimates  can  be.  I 

think  it  is  clearly  admissible  here. 

•  •  •  • 

Q  Do  you  remember  the  pending  question?  A  Yes; 
what  I  felt  was  new  business. 

From  this  investigation,  I  was  of  the  opinion  that  60 
per  cent  of  the  guests  were  new.  Certainly  we  did  not 
promote  the  business.  We  did  not  make  the  individuals 
come  to  Washington.  They  were  already  coming  to  Wash¬ 
ington,  but  because  they  were  customers  of  our  other 
hotels,  they  used  the  Mayflower. 

•  •  •  • 

BY  MR.  ROTH: 

Q  Mr.  George,  who  pays  you  for  your  services?  A 
Hilton  Hotels  Corporation. 

Q  And  Mr.  Collison?  A  The  same. 

Q  And  the  others  in  the  Central  Sales  Department 
Are  they  all  paid  by  the  Hilton  Hotels  Corporation?  A 
That  is  correct 

Q  Now,  in  these  inter-hotel  reservations,  in  the  cases 
of  hotels  that  do  not  form  a  part  of  a  group,  do  they 
have  to  maintain  offices  in  cities  to  get  business? 

852  A  Many  of  them  do. 

Q  Did  the  Mayflower  ever  do  that?  A  Prior 

to  the  war  they  had  offices  in  New  York — New  York  City 
— and  Chicago. 

Q  Were  those  offices  ever  reestablished  by  the  Hilton 
group?  A  No,  they  were  not. 

Q  Will  you  describe  for  us  now,  if  you  will,  how  the 
Hilton  Hotels  sales  system  works  in  the  Hilton  organi¬ 
zation?  A  First  of  all,  we  keep  a  file  on  national  or¬ 
ganizations  who  do  have  need  for  hotel  facilities,  primar¬ 
ily  for  the  purpose  of  holding  functions,  usually  annually. 
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These  files  were  started  prior  to  1930  in  the  Palmer 
House,  which  is  one  of  the  world’s  largest  convention 
hotels. 

The  files  were  kept  np  at  all  times  and  are  being  kept 
np.  Associations  were  followed.  We  knew  who  the  offi¬ 
cers  were,  we  knew  what  the  group’s  requirements  were, 
we  knew  the  month  they  usually  met,  and  we  knew  who 
controlled  or  who  made  the  decision  and  when  the  de¬ 
cision  was  made  as  to  where  their  conventions  would  be 
held. 

Q  You  mean  within  the  national  organization?  A 
Within  the  national  organization.  This  file  of  the  con¬ 
trolling  groups,  and  giving  information,  with  a  resume 
of  our  files  in  Chicago,  and  also  the  Stevens  Hotel  and 
our  other  hotels  that  hold  conventions,  were  all 
853  geared  to  the  main,  master  files  for  the  Hilton  Cen¬ 
tral  Sales  Office. 

Copies  of  this  file  with  complete  procedures  were  sent 
to  the  Mayflower  Hotel,  after  the  general  sales  manager, 
Mr.  Collison,  had  made  a  trip  out  here  and  looked  over 
their  setup.  They  had  had  a  sales  office  prior  to  the  war. 
As  a  matter  of  fact,  they  had  a  sales  manager  and  two 
men  as  assistants,  with  probably  an  office,  in  addition  to 
the  offices  in  Chicago  and  Hew  York. 

When  he  got  here  he  found  the  files  were  very — 

MR.  GOODRICH:  I  hate  to  interpose,  but  this  gen¬ 
tleman  is  now  testifying  as  to  what  somebody  else  found. 

MR.  ROTH:  He  is  testifying  about  what  his  own  de¬ 
partment  did. 

BY  MR.  ROTH: 

Q  I  assume  you  are  testifying  as  to  what  you  know 
your  department  did? 

And  he  mentioned  that  Mr.  Collison  was  the  man  who 
came  down  here.  I  do  not  see  any  objection  to  that. 

MR.  GOODRICH :  It  is  pure  hearsay. 

MR.  ROTH :  No,  it  is  not  hearsay.  . 
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BY  MB.  BOTH: 

Q  That  is  in  the  line  of  yonr  duties,  is  it  not?  A 
That  is  correct. 

MB.  GOODBICH:  What  is  in  the  line  of  his  duties? 

THE  COUBT :  The  Court  thinks  it  is  admissible. 

854  BY  MB.  BOTH: 

Q  Proceed.  A  He  found  they  had  had  files  on 
groups  here  at  the  Mayflower;  of  course,  not  nearly  as 
large  in  number  as  we  had,  but  they  did  have  files. 

However,  the  files  had  not  been  kept  up  to  date,  and  in 
most  of  them  the  last  entries  were  in  1941.  That  was  the 
latest  year  on  those. 

So  the  complete  files  with  procedures  were  sent  to  the 
Mayflower  Hotel. 

Q  How  has  that  benefited  the  Mayflower  in  connec¬ 
tion  with  the  getting  of  business — group  business,  con¬ 
vention  business,  or  banquet  business,  or  whatnot,  Mr. 
George?  A  Well,  if  these  had  not  been  sent  to  the  May¬ 
flower,  it  would  have  been  necessary  for  them  to  rebuild 
their  own  files,  and  keep  them  up  to  date.  That  means 
they  would  have  had  to  write  letters  and  make  personal 
calls  and  contacts,  both  in  Washington  and  in  other  cities 
throughout  the  United  States,  to  find  out  when  these 
groups  met,  what  the  requirements  were,  and  who  made 
the  decisions,  and  all  the  other  things  I  have  just  men¬ 
tioned  so  that  they  could  have  made  their  proposals  or 
their  invitations  and  solicitations  to  these  associations 
at  the  proper  time  each  year.  That,  of  course,  would 
keep  a  large  force  busy  merely  finding  out  that  informa¬ 
tion. 

Now,  that  is  all  done  in  the  Central  Sales  Divi- 

855  sion  of  Hilton  Hotels,  where  we  have  a  crew  who 
spend  their  whole  time  building  this,  and  they 

gather  information  from  all  available  sources — trade  mag¬ 
azines,  newspapers,  other  types  of  magazines,  and  also 
reports  sent  in  by  the  other  hotels  in  the  Hilton  group, 
and  then  this  information  is  sent  out  and  comes  to  the 
Mayflower  on  what  we  call  a  correction  and  information 


letter,  which  keeps  their  files  up  to  date  at  all  times. 
That  enables  the  sales  manager  of  the  Mayflower  to  go 
after  and  attempt  to  book  groups  he  needs  during  the 
periods  he  needs  them. 

If  he  has  one  month  that  is  filled  up  with  conventions — 
for  example,  if  January  is  completely  booked,  there  is  no 
need  of  his  wasting  time  attempting  to  find  groups  that 
always  meet  in  January,  because  he  is  already  filled  up. 
There  is  no  need  of  wasting  his  time  going  after  groups 
he  cannot  handle  at  the  Mayflower — that  is,  they  are  too, 
large. 

He  has  all  the  information  in  front  of  him,  and  he  can 
spend  his  time  on  the  ones  where  there  is  an  annual  meet¬ 
ing  shown  in  the  files. 

Q  Does  that  eliminate  the  necessity  of  the  expense  of 
having  Mayflower  representatives  go  through  the  country 
and  making  personal  calls  to  get  convention  business? 
A  To  a  very  large  extent 

Q  Has  the  servicing  of  conventions  by  Hilton  Hotels 
Corporation  been  developed  to  a  degree,  as  far  as 
856  Mayflower  is  concerned?  A  If  I  could,  Mr.  Both, 
I  would  like  to  mention  that  Mr.  King,  who  is  the 
sales  manager  at  the  Mayflower  now,  spent  many  years 
at  the  Hilton  Hotels  in  Chicago,  working  directly  under 
Mr.  Collison,  and  he  understands  this  system  very  thor¬ 
oughly;  and  in  so  far  as  it  has  been  possible,  with  the 
difference  in  the  properties,  we  have  attempted  to  stand¬ 
ardize  our  servicing  of  convention  groups,  so  that  when 
they  go  to  a  Hilton  hotel,  they  know  that  they  will  get 
good  service  because  they  have  had  good  service  at  other 
Hilton  hotels  in  the  past;  and  naturally  word  gets  around 
from  one  convention  secretary  to  another -the  type  of 
service  he  has  reecived.  The  servicing  of  these  groups 
has  been  developed  to  a  very  high  degree. 

Q  As  I  understand  it,  there  was  a  moratorium  on 
conventions  during  the  war.  Between  what  dates  was 
that?  Do  you  recall?  A  I  am  sorry;  I  was  in  the 
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Service  at  the  time.  I  do  not  know  what  the  dates  were. 
I  believe  it  was  lifted  in  1946. 

Q  Can  you  tell  us  what  the  situation  is  in  Washington, 
or  was  in  Washington,  when  the  postwar  period  came 
upon  us,  with  respect  to  competition  for  conventions!  A 
Well,  my  investigation  here  disclosed  that  prior  to  the 
war  the  main  competition  for  group  business  at  the  May¬ 
flower  was  the  Willard;  and  then  in,  I  believe  it  was, 
February,  1943,  the  Statler  Hotel  here  in  Wash- 

857  ington  was  opened;  and  after  the  actual  war  pe¬ 
riod,  and  the  period  immediately  following,  when 

there  was  such  a  critical  shortage  in  hotel  rooms,  both 
the  Statler  and  the  Shoreham  have  been  very  actively 
engaged  in  attempting  to  take  these  convention  or  group 
bookings. 

Q  Was  the  Shoreham  a  strong  competitor  during  the 
postwar  period,  do  you  know?  A  They  have  been. 

Q  No;  I  mean  during  the  prewar  period.  A  The 
prewar  period?  According  to  the  information  I  have 
been  able  to  find  here  in  Washington,  it  was  not. 

Q  How  is  the  Mayflower  physically  set  up  to  meet 
the  convention  situation  in  comparison  with,  we  will  say, 
the  Shoreham  or  the  Statler?  A  In  some  ways  it  is  at 
a  disadvantage.  Of  course,  there  are  many  groups  that 
have  exhibits  with  their  conventions.  The  Mayflower  can¬ 
not  handle  conventions  with  exhibits  of  more  than  15 
or  20  booths,  whereas  both  the  Statler  and  the  Shoreham 
can  handle  very  substantial  exhibits.  I  understand  the 
Shoreham  can  handle  a  group  of  as  high  as  130  exhibits. 

Q  Does  that  present  a  problem  with  respect  to  getting 
that  sort  of  business  to  the  Mayflower?  A  Oh,  yes;  it 
just  makes  it  that  much  harder  to  have  your  hotel  be 
headquarters,  even  though  the  convention  comes  to  the 
city.  If  they  are  coming  to  Washington  and  have 

858  a  large  exhibit,  it  is  almost  impossible  for  the  May¬ 
flower  to  be  maintenance  headquarters. 

There  is  one  other  thing.  The  physical  setup  of  the 
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ballroom  in  the  Mayflower  makes  it  impossible  to  have  a 
meeting  with  a  table  setup,  of  more  than  300  persons, 
whereas  both  the  Shoreham  and  the  Statler  can  handle 
a  meeting  of  this  type  with  more  than  400  persons. 

Q  Before  we  actually  get  into  the  actual  convention 
situation  and  the  group  business  situation,  I  should  like 
to  direct  your  attention  to  the  banquet  revenue  and  cov¬ 
erages  at  the  Mayflower.  Have  you  any  figures  on  those, 
Mr.  George?  A  Yes,  I  have. 

Q  Well,  will  you  let  us  have  those  figures  and  your 
comments  with  respect  to  them?  A  I  should  like  to 
mention  here  that  we  have  sent  out  many  procedures  and 
ideas  from  the  Central  Sales  Office  to  our  other  hotels. 
One  of  them  is  solicitation  and  the  following  of  banquets. 
That  has  been  built  up  to  a  very  high  degree,  and  if  our 
procedure  is  followed,  we  know  from  experience  that  it 
results  in  additional  banquets. 

I  have  here  some  figures  from  the  Mayflower  account¬ 
ing  department  I  will  not  read  the  revenue,  because  ban¬ 
quet  prices  have  gone  up  in  the  last  few  years.  But  the 
number  of  covers  that  are  brought  here — that  is,  the 
number  of  persons  served— the  hotel  calls  them 
859  covers — I  went  back  to  the  three  years  preceding 
the  war,  when  they  did  have  conventions — 1939, 
1940,  and  1941 — and  during  those  three  years  there  was 
an  average  of  161,020  covers  served  each  year  in  the  ban¬ 
quet  department. 

-  In  the  years  1944,  1945,  and  1946,  the  average  number 
of  covers  each  year  was  179,175. 

During  the  last  three  years,  1947,  1948,  and  1949 — 

Q  That  has  been  since  this  contract  has  been  in  ef¬ 
fect?  A  That  is  correct  The  average  number  of  per¬ 
sons  served  in  the  banquet  department  was  223,130. 

In  1949  the  average  banquet  check  was — that  meant 
charged  to  the  individual,  on  each  individual— in  the  ban- 
•  quet  department  the  average  check  in  the  banquet  depart¬ 
ment  was  $3.51. 
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There  has  been  an  increase  during  the  last  three  years, 
as  compared  to  the  previous  three  years,  of  43,955  covers 
each  year  in  the  banquet  department.  If  you  multiply 
that  by  $3.50,  you  get  $153,842.50. 

Q  That  is  the  increase?  A  That  is  the  increase. 

MB.  GOODRICH :  In  what  period? 

BY  MB.  BOTH: 

Q  The  average  per  year?  Is  that  correct?  The  aver¬ 
age  per  year?  A  Yes. 

Q  Your  average  per  year  increase,  as  I  under- 

860  stood  it?  A  The  average  number  of  covers  in¬ 
crease  per  year. 

Q  Although  you  have  mentioned  that  the  prices  have 
gone  up,  I  should  like,  if  you  have  them  available  there, 
to  place  in  the  record  the  dollar  figures  for  1944,  1945, 
1946,  1947,  1948,  and  1949.  Do  you  have  them  available 
there?  A  Yes,  I  do. 

Q  Will  you  read  them  into  the  record,  please? 

•  •  •  • 

Q  The  three  years  prior  to  the  contract*  and  the  three 
years  the  contract  has  been  in  operation.  A  1944, 
$404,532.34;  1945,  $524,869.40;  1946,  $610,679.48;  1947, 
$828,901.66;  1948,  $866,667.50;  1949,  $890,176.11. 

Q  Now,  Mr.  George,  the  next  subject  I  want  to  cover 
with  you  is  what  is  sometimes  called  group  business. 
First,  will  you  tell  us  what  is  understood  by  “group 
business”  in  the  hotel  field?  A  Well,  it  may  vary 

861  in  different  hotels,  Mr.  Both.  In  the  Hilton  Hotels, 
the  Central  Sales  Division,  for  comparative  pur¬ 
poses,  we  call  a  group  booking  any  organized  group  that 
uses  50  or  more  rooms  in  a  hotel  for  two  or  more  days. 

Q  Can  you  tell  us  the  results  of  a  check  of  your  rec¬ 
ords  of  the  group  business  situation  with  respect  to  the 
Mayflower  during  the  past  few  years?  A  Mr.  King  went 
to  the  Mayflower  as  sales  manager  in  March,  1947.  At 
that  time  there  were  no  records  for  him  to  work  with; 
that  is,  we  had  no  convention  lists  of  what  was  coming 
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in,  so  our  records  are  not  complete  for  1947  except  from 
the  date  he  came. 

Usually  conventions  are  booked  many  months — some¬ 
times  years — in  advance,  so  he  did  not  have  much  oppor¬ 
tunity  to  book  conventions  for  that  particular  year.  But 
we  did  compare  1948  and  1949  group  bookings  with  the 
number  of  group  bookings  appearing  on  the  Mayflower 
records  for  1939  and  1940.  They  were  the  prewar  years 
when  they  had  conventions,  and  tlieir  records  were  not 
complete  for  the  year  1941. 

In  those  prewar  years  they  had  106  group  bookings. 
For  the  years  1948  and  1949  there  were  115  group  book¬ 
ings,  an  increase  of  nine  group  bookings. 

Then,  we  have  also  made  a  comparison  of  the  future 
bookings  appearing  on  the  records  as  of  March  1,  1939, 
March  1,  1940,  and  March  1,  1941,  as  compared  with 
the  current  year,  1950. 

862  Q  Yes.  A  In  1931,  on  March  1,  there  were 
group — 

Q  1939?  A  1939.  There  were  group  bookings  at  the 
Mayflower — that  is,  for  future  groups — of  25. 

On  March  1,  1940,  they  had  future  bookings  for  39. 

On  March  1,  1941,  they  had  future  bookings  for  28 
groups. 

On  March  1,  this  year,  there  were  future  bookings  on 
Mayflower’s  books  for  69  groups. 

Q  Can  you  spell  that  out  in  percentage,  or  have  you 
computed  it  in  percentage?  A  No,  I  have  not.  It  is 
over  a  hundred  per  cent 

Q  That  is  the  significance  of  those  figures,  in  your 
judgment?  A  Well,  it  appears  that  we  have  far  more 
group  bookings  at  the  Mayflower  now  than  they  had  pre¬ 
viously  when  there  were  conventions  coming  to  Wash¬ 
ington  and  when  the  Mayflower  had  a  sales  office  of  one 
sales  manager  and  two  men  assistants,  and  probably  a 
staff  in  the  offices  in  New  York  and  Chicago,  and  there 
has  been  only  one  man  there  up  to  the  last  one  or  two 
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months,  and  they  have  had  more  group  bookings  at  the 
Mayflower  Hotel,  and  this  in  spite  of  the  fact  that  com¬ 
petition  has  become  much  keener  in  Washington. 

Q  I  understood  yon  to  say  that  their  sales  staff  has 
been  reduced  since  the  Hilton  Hotels  staff  came  in, 
.863  and  those  offices  have  been  eliminated?  A  That 
is  compared  with  prewar  years,  Mr.  Both. 

Q  Yes.  I  am  talking  about  when  conventions  were 
in  existence.  A  Yes,  that  is  right. 

Q  Mr.  George,  has  the  Central  Sales  Department  of 
the  Hilton  Hotels  Corporation  been  instrumental  in  mak¬ 
ing  convention  bookings  at  the  Mayflower  Hotel?  A 
Yes,  there  have  been  many  groups  at  the  Mayflower,  which 
the  Mayflower,  being  a  member  of  the  Hilton  group,  has 
had  a  direct  bearing  on  as  to  when  they  are  going  there. 

Q  You  can  turn  to  your  notes  on  that.  Can  you  be 
specific  about  that,  now?  A  Yes.  The  American  Boad 
Builders  Convention  in  January,  1948;  also  the  American 
Boad  Builders  Association  Convention  again  in  Febru¬ 
ary,  1949. 

Q  Had  the  American  Boad  Builders  ever  used  the 
Mayflower  prior  to  this  time  as  a  convention  center?  A 
I  can’t  answer  that  definitely.  They  had  rarely  used  the 
-  Mayflower  prior  to  that  time.  Because  of  the  friendship 
of  that  group,  whose  large  conventions  had  been  held  in 
Chicago,  and  because  they  knew  Mr.  B.  L.  Collison  was . 
sales  manager,  and  also  knew  Mr.  King  at  the  Mayflower 
had  handled  their  convention  in  Chicago,  they  were  named 
joint  headquarters  with  another  Washington  HoteL 
864  Q  There  were  a  large  number  of  guests  or  a 
large  number  of  persons  involved  in  that  conven¬ 
tion?  A  Yes,  there  was.  The  Mayflower  gave  all  the 
rooms  that  they  could  allow  for  this  convention. 

Q  About  how  many  would  you  say?  I  mean  from  the 
standpoint  of  the  convention  as  a  whole.  A  I  think  it 
was  around  220;  something  like  that.  I  do  not  have  that 
figure  right  here,  Mr.  Both,  but  it  could  be  given. 


Q  Page  6  of  your  notes.  Do  yon  have  it  there?  A 
That  is  the  total  attendance. 

Q  I  am  talking  abont  the  total  attendance.  A  The 
total  attendance  of  the  Road  Builders  Association  was 
1,400  here  in  Washington,  D.  C.;  and  they  would  have 
been  glad  to  have  500  or  600  rooms  in  the  Mayflower, 
but  we  couldn ’t  allow  them  that  many. 

There  was  a  board  meeting  booked  in  1947  for  the 
National  Association  of  Frozen  Food  Packers. 

Q  Was  that  convention  business  a  direct  result  of  con¬ 
tacts  made  through  the  Hilton  Corporation?  A  That  is 
correct  That  was  a  small  meeting.  However,  at  that 
time  they  began  using  the  Mayflower,  and  they  have  had 
many  board  meetings  there — not  only  one— but  they  have 
through  contacts  with  Hilton  Hotels  Corporation  in  Chi¬ 
cago,  with  Mr.  Larry  Martin  in  control  of  the  busi¬ 
ness. 

865  Q  Go  on  from  there,  Mr.  George.  A  March, 
1948,  there  was  a  regional  convention  of  the  Na¬ 
tional  Stationers  Association. 

October  4  to  6,  1948,  Ambulatory  Fracture  Association. 

MR.  GOODRICH :  What  was  that? 

THE  WITNESS:  Arbulatory  Fracture  Association. 

Q  This  was  contacted  as  a  direct  result  of  the  Hilton 
Hotels  Corporation?  A  It  was  brought  into  the  pic-  j 
tore. 

Oklahoma  Grocers,  a  small  group  of  58  people. 

University  and  Business  Officers. 

Q  Can  you  give  us  the  approximate  date?  A  No¬ 
vember,  1948.  That  was  booked  through  contacts  in  Hil¬ 
ton  Hotels  Corporation. 

National  Automatic  Merchandising  Association  held  a 
regional  convention  here  in  May,  1948,  an  attendance  of 
157. 

In  August,  1948,  the  American  Chemical  Society,  a  divi¬ 
sional  meeting  in  Washington,  for  a  total  attendance  in 
the  city  of  2,555  persons. 
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Q  These  2,555  were  coming  to  that  convention?  A 
The  Mayflower  was  brought  into  that  because  of  the  gen¬ 
eral  sales  manager’s  contact  with  that  organization.  They 
had  made  their  headquarters  in  another  Washington 
hotel  but  because  of  that  contact,  they  included  the  May¬ 
flower  in  their  meetings  and  convention. 

866  Q  Go  on.  A  Then  there  was  the  Agricultural 
Limestone,  Division  of  National  Crushed  Stone  As¬ 
sociation,  which  held  a  small  meeting  in  June,  1949,  as  a 
result  of  contact  through  the  general  sales  manager,  Hil¬ 
ton  Hotels. 

Indiana  Farm  Bureau  group,  December  16  to  18,  1948, 
a  total  attendance  of  228.  That  was  booked  through  the 
general  sales  manager. 

Arthur  Anderson  &  Company  held  a  meeting  of  125 
people  in  October,  1949. 

National  Association  of  Cost  Accountants,  regional 
meeting,  November  16  to  18, 1950. 

Q  What  was  the  estimated  attendance  at  that  gath¬ 
ering?  A  That  has  not  happened  yet,  Mr.  Both. 

Q  It  is  booked  for  this?  A  Yes. 

There  is  an  insurance  company,  which  has  asked  us 
not  to  give  publicity  to  their  name,  an  attendance  of  350 
for  ten  days.  This  was  booked  apparently  through  the 
central  sales  office. 

Hoosier  Travel  Bureau,  July  10  to  12,  1950,  attendance 
800,  and  this  has  gone  to  1,100. 

Carton  Travel  Bureau  will  have  60  to  90  every  Friday 
from  June  9  through  September  29,  which  was 

867  booked  directly  through  the  central  sales  office. 

Q  Is  Friday  night  an  off  night  in  the  hotel 
business?  A  Yes,  it  is. 

Q  And  you  are  getting  60  to  90  persons  in  there  as  a 
result  of  the  Hilton  Hotels  getting  that  contract?  A  Yes* 

I  would  like  to  mention  that  when  I  say  booked  through 
the  central  sales  office,  it  means  it  offered  to  the  May¬ 
flower.  We  don’t  make  the  bookings. 


Q  But  yon  get  the  business  and  offer  it  to  them! 
A  Yes. 

And  then  we  have  a  group  like  the  American  Seed 
Trade  Association.  That  was  offered  to  the  Mayflower 
but  they  could  not  handle  it  because  they  could  not  take 
care  of  the  exhibits. 

The  same  is  true  of  the  American  Medical  Association. 

Q  Now,  can  you  go  over — I  don’t  want  to  take  too 
much  more  time— can  you  go  over  that  quickly  for  the 
Court,  without  any  names,  but  specifically  where  the  Hil¬ 
ton  Hotels  Corporation  are  responsible  as  far  as  leads 
are  concerned  in  respect  to  probable  business  for  the 
Mayflower,  and  which  has  created  business?  A  Well, 
there  is  a  continual  flow  of  leads  going  from  the  central 
sales  office  to  the  Mayflower  Hotel  If  through  any  of 
our  contacts,  or  through  any  of  our  employees  we 
868  find  a  group  is  going  to  Washington  sometime,  or 
only  considering  the  East  Coast,  we  tell  Wash¬ 
ington. 

Mr.  Binns  mentioned  that  we  have  the  best  records  in 
the  sales  department  of  any  such  office  in  the  United 
States,  and  we  get  leads  to  the  Mayflower  before  the 
Washington  convention  department  knows  about  it,  or, 
we  think,  before  competing  hotels  know  about  it. 

They  are  given  the  individual  chance  to  get  in  on  the 
ground  floor.  I  could  read  a  few  samples  of  the  leads 
that  were  sent  them. 

National  Association  of  Secretaries  of  State;  National 
Retail  Dry  Goods  Association,  Store  Managers  and  Per¬ 
sonnel  Groups.  •  : '  1. " '  '  *4 

MR.  GOODRICH:  Go  a  little  slower,  please. 

THE  WITNESS:  National  Retail  Dry  Goods  Asso¬ 
ciation,  Store  Managers  and  Personnel  Groups.  That  is 
a  prospect  for  Washington  for  1951. 

National  Business  Forms  Associates,  a  prospect  for 
September,  1950. 

Construction  Industries  Association,  a  prospect  for 
several  meetings  in  Washington  during  1950. 


Tax  Executives  Institute,  Inc.  All  we  had  was  that 
the  1950  convention  was  to  he  held  in  the  east 

National  Association  of  Marble  Dealers,  a  prospect  for 
Washington  for  1950. 

869  American  Carpatho  Russian  Youth,  a  prospect 
for  Washington  in  1950. 

BY  MR.  ROTH: 

Q  Mr.  George,  based  on  your  experience  and  observa¬ 
tion  of  the  persons  who  attend  conventions,  what  would 
you  say  would  be  the  average  stay  at  a  convention!  A 
Well,  on  this,  I  would  hate  to  venture  to  say  that,  Mr. 
Roth. 

When  we  book  a  convention,  it  is  booked  for  a  certain 
number  of  days.  We  know  how  long  they  will  be  there 
and  that  varies  with  the  convention,  but  we  know  how 
long  they  will  be  there. 

Q  Is  there  any  way  to  spell  out  this  specific  conven¬ 
tion  business  that  they  book  and  put  it  into  dollars! 
A  Well,  I  have  taken  the  cards  out,  and  in  my  opinion, 
I  feel  the  Hilton  Hotel  central  sales  office  has  had  some¬ 
thing  to  do  with  the  bookings  here  in  Washington,  and  I 
have,  to  the  best  of  my  ability,  turned  that  into  dollars 
from  the  conventions  that  have  already  been  held  at  the 
Mayflower  and  on  the  booked  Mayflower  records. 

Q  Since  the  Hilton  Hotels  are  operating  under  that 
contract!  A  Yes,  and  which  has,  I  feel,  had  something 
to  do  with  it,  and  that  amounted  to  &  total  of  $120,- 
546. 

870  Q  How  did  you  arrive  at  that!  A  We  took 
the  number  of  rooms  that  they  used  in  the  hotel, 

and  we  multiplied  that  by  the  average  room  rate.  Then 
if  they  had  group  functions,  such  as  luncheons  or  dinners, 
we  took  a  certain  amount  of  the  dinners  for  the  conven¬ 
tion  that  was  already  held,  and  if  it  has  not,  the  only 
thing  we  can  do  is  to  estimate  the  number  from  the  at¬ 
tendance  given.  That  is,  group  functions  where  they  are 
all  going  to  have  lunch  together,  and  I  have  taken  the 
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meals  and  projected  it,  that  two-thirds  of  the  people  would 
have  breakfast  in  the  hotel,  and  I  figured  that  approxi¬ 
mately  half  of  the  people  would  have  lunch  and  dinner 
in  the  hotel,  and  I  have  used  the  figure  for  breakfast  of 
one  dollar,  a  dollar  and  a  half  for  luncheon,  and  two 
dollars  for  dinner,  to  arrive  at  the  $120,000. 

Q  Do  you  think  your  numbers  are  conservative  on 
the  number  of  people  who  would  have  breakfast  there 
while  attending  a  convention?  A  I  have  attempted  to 
be  conservative  all  the  way  through. 

Cross  Examination 
BY  MR.  GOODRICH: 

Q  Where  did  you  get  all  these  leads,  Mr,  George?  A 
We  have  now  about  2,000  files  on  national  associations, 
and  letters  are  continually  going  out  from  the  cen- 
871  tral  sales  office  to  the  various  associations,  and  all 
of  our  hotels  in  the  Hilton  group  have  sales  offices. 
Naturally,  your  sales  representatives,  who  are  out  con¬ 
tacting  secretaries  and  so  on,  all  have  to  send  in  reports. 

Q  Well,  as  a  matter  of  fact,  all  these  reports  are  avail¬ 
able  through  various  publications  to  every  hotel  in  the 
country,  aren’t  they?  A  I  haven’t  been  able  to  get 
them  out  of  there.  ^  ;  ^  T  .  : 

Q  You  hayent?  A  Nbv 

Q  You  are  familiar  with  the  publication  called  World 
Convention  Dates?  A  Very  familiar  with  that. 

Q  And  a  hotel  man  can  subscribe  to  that?  A  He 
certainly  can. 

;Q  So  that  there  is  nothing  you  could  not  get  in  there 
on  many  of  the  leads  you  sent  to  Mayflower;  isn’t  that 
right?  A  We  don’t  send  them  any  leads  we  get  in  World 
Convention  Dates.  If  we  don’t  get  the  leads  before  it  is 
in  World  Convention  Dates,  it  is  not  anything  what  you 
would  term  a  lead. .  .  ,  _ 


Q  Yon  assume  Mr.  Mack  can  read  that  for  himself! 
A  Yes,  sir. 

Q  And  also  any  newspaper  accounts  of  the  con- 

872  ventions  that  are  coming  here!  A  Yes. 

Q  Did  your  investigation  disclose  that  Wash¬ 
ington  always  has  been  a  much  sought  after  convention 
city,  or  to  put  it  another  way,  that  lots  of  organizations 
like  to  come  here  for  a  convention!  A  I  assume  many 
do. 

Q  Of  course,  lots  of  them  do.  Did  your  investigation 
of  Washington  contacts  disclose  that!  A  Well,  we  ran 
into  associations  that  want  to  meet  in  Washington. 

Q  Do  you  live  in  Washington,  Mr.  George!  A  No. 

Q  Have  you  been  here  any  length  of  time!  A  No. 

Q  Did  your  investigation  disclose  that  Washington  is 
a  center  for  a  great  many  national  organizations,  every¬ 
thing  from  labor  organizations  on  up  and  down  the  list, 
such  as  that!  A  It  has. 

Q  And  these  organizations  are,  most  of  them  are  prone 
to  have  conventions;  right!  A  Many  of  them  have; 
yes,  sir. 

Q  Did  your  investigation  disclose  that  the  Mayflower, 
years  before  Hilton,  was  able  to  get  the  best  of  the 

873  conventions  that  came  to  Washington!  A  I  know 
they  did  have  some  very  nice  conventions. 

Q  Did  your  investigation  disclose  whether  Washing¬ 
ton  is  operating  a  convention  bureau!  A  Yes,  I  under¬ 
stand  they  do  have. 

Q  And  that  bureau  is  out  trying  to  get  conventions  to 
come  to  Washington;  isn’t  it!  A  Yes,  sir. 

Q  Did  your  investigation  disclose  that  Washington  has 
a  Board  of  Trade  that  is  attempting  to  bring  that  busi¬ 
ness  for  this  city!  A  My  investigation  didn’t  disclose 
that  but  I  presume  they  do. 

Q  I  asked  you  if  you  know  it  from  your  investigation. 
I  would  not  assume  it 

I  have  been  very  much  interested  in  your  figures  and 
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wondered  if  yon  had  made  any  list,  Mr.  George,  of  con¬ 
ventions  that  haven’t  oome  to  the  Mayflower  because  of 
its  connection  with  the  Hilton  group,  if  there  are  any 
such.  A  I  never  heard  of  them. 

Q  You  didn’t  look  for  that?  I  mean  to  say,  you  didn’t 
examine  the  files  of  the  Mayflower,  and  we  will  say  you 
had  the  Tail  "Waggers  here  last  year  and  not  this  year, 
and  why  not,  and  the  answer  came  that  the  Tail  Waggers 
don’t  like  group  operation,  and  they  were  not  at  the 
Mayflower  for  that  reason.  A  My  investigation  didn’t 
disclose  any  group  like  that. 

874  Q  You  didn’t  attempt  to  look  into  the  fact 
whether  affiliation  with  the  group  had  driven  any 

away?  A  I  didn’t  investigate  eveiy  association.  I 
didn’t  do  that.  I  say  there  weren’t  any. 

Q  So  the  answer  to  my  question  is  not  any?  A  I 
know  of  no  group  that  did  that. 

Q  My  question  was  whether  you  attempted  to  make 
any  investigation  to  see  whether  the  Mayflower  had  lost 
any  business  because  of  its  group  affiliation.  A  No,  ac¬ 
tually  I  didn ’t  try  to  find  out  about  that 
Q  Or  also  as  to  individual  guests?  A  I  have  never 
known  of  any  individual  guest  that  left  the  Mayflower. 

Q  Let  us  put  it  this  way:  This  reference  business 
is  a  two-way  street,  isn’t  it?  A  That  is  right 
Q  And  when  the  Stevens  refers  to  the  Mayflower,  the 
Mayflower  in  turn  refers  to  the  Stevens;  right?  A  Yes. 

Q  Now,  you  know  as  a  practical  hotel  man,  Mr.  George, 
that  there  are  people,  some  people  who  don’t  like  to  stay 
in,  and  I  am  trying  not  to  use  the  word  “chain” — to  stay 
in  a  group  hotel?  You  know  that,  don’t  you?  A  I  have 
never  known  of  any  guest  to  leave  the  Palmer  House 
because  I  have— that  is  where  our  office  is  and  I  am 

875  more  familiar  with  that 

Q  That  is  not  an  answer  to  the  question,  is  it? 
A  All  right  I  don’t  know  of  any  guest  that  left  the 
hotel  because  it  belonged  to  a  group  of  hotels. 


Q  Turning  to  your  comparative  figures  on  banquets 
in  which  you  covered  the  years  1944, 1945  and  1946 

876  as  compared  with  the  years  1947  and  1948  and  1949, 
you  know,  of  course,  that  there  were  food  restric¬ 
tions  in  1944,  1945  and  1946,  were  there  not?  A  In 
what  you  could  serve? 

Q  Oh,  yes,  very  definitely.  A  Yes. 

Q  And  in  your  opinion,  didn’t  that  contribute  to  keep¬ 
ing  the  banquet  business  down?  A  I  was  away  during 
those  years  so  I  can’t  say  from  personal  experience. 

Q  And  your  investigation  didn’t  cover  that?  A  No. 

Q  The  future  groups  you  talked  about  are  subject  to 
cancellation  at  any  time  for  any  group,  are  they  not? 
A  Well,  we  have  what  we  call  a  confirmation.  It  is  not 
binding.  We  could  sue  them  but  I  don’t  know  whether 
it  is  often  done. 

Q  Do  you  take  a  deposit?  A  Not  if  the  group’s 
credit  is  good,  and  I  am  sure  all  these  groups’  credit  is 
good. 

Q  Did  your  investigation  disclose  in  connection  with 
your  comparisons  of  conditions  in  1939,  1940  as  against, 
take  the  years  1948  and  1949,  that  there  was  a  consider¬ 
able  difference  in  the  economic  situation  as  between 

877  those  two  groups  of  years?  A  I  know  that  there 
was;  yes. 

Q  What  figures  do  you  take  into  consideration  in  your 
investigation?  A  The  figures  that  were  given  to  me  by 
the  accounting  department. 

Q  Can  you  say,  Mr.  George,  how  many  of  this  list  of 
organizations  which  you  have  named  have  before  come 
to  the  Mayflower  Hotel  for  a  convention?  A  No,  I  can’t. 
To  my  knowledge,  they  had  not  used  the  Mayflower,  or  at 
least  hadn’t  used  it  extensively  before. 

Q  Did  you  examine  the  Mayflower’s  books  to  see  if 
they  had  been  previously  listed?  A  I  didn’t  go  through 
the  old  records,  which  were  very  incomplete. 


Q  What  inquiry  did  you  make  to  see  if  they  had  been 
at  the  Mayflower  before?  A  Through  the  present  sales 
manager  of  the  Mayflower. 

Q  Mr.  Mack?  A  That  is  right  We  went  through 
them,  and  he  gave  me  the  names  that  he  was  able  to  And 
from  the  old  records. 

Q  You  don’t  know  where  he  got  them?  A  From  the 
old  records  of  sales  at  the  Mayflower,  as  I  understand  it 

Q  At  least,  that  is  what  he  informed  you?  A 
Yes. 

878  Q  You  yourself  didn’t  prepare  any  records,  that 
either  you  or  Mr.  King  examined  in  this  connec¬ 
tion,  did  you?  A  No,  X  didn’t 

Q  Any  of  these  records  you  have  been  speaking  about, 
you  didn’t  prepare  them  yourself?  A  Any  banquet  fig¬ 
ures,  I  didn’t  prepare.-  ■  V 

Q  All  right,  I  won’t  go  into  them  then. 

Did  I  ask  you  whether  you  had  made  a  list  of  business 
that  the  Mayflower  had  referred  to  the  Stevens,  or  to  the 
Palmer  House,  or  any  of  the  other  hotels  in  the  Hilton 
Group?  A  No,  you  didn’t. 

Q  Well,  I  do.  A  They  have  referred  practically  the 
same  amount  through  the  Hilton  Hotels  Reservation  Sys¬ 
tem.  As  a  matter  of  fact,  they  have  referred  to  29  more. 

Q  So  it  is  a  two-way  street?  A  That  is  right,  it 
certainly 

I  would  like  to  add  there  that  part  of  our  reason  for 
installing  the  entire  Hilton  Hotels  Reservation  System 
was  for  the  service  of  our  guests  at  our  hotels,  where  they 
can  make  reservations  without  writing,  wiring,  or  calling 
the  hotel.  •; 

Q  I  want  to  ask  you  one  more  question,  Mr.  George. 
You  have  been  very  patient^ 

.£■  Did  you  feel  competent  to  answer  whether  any- 

879  thing  that  you  have  done,  you  and  your  very  effi- 

n  ■  cient  department,  could  not  have  been  done  for  the 
Mayflower  without  this  management  contract?  A  I  am 
not  an  officer  of  the  corporation.  I 
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•  •  •  • 

884  Spearl  Ellison 

was  called  as  a  witness  by  the  defendants,  and  hav¬ 
ing  been  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 

Direct  Examination 
BY  MB.  BOTH: 

Q  Mr.  Ellison,  will  you  state  your  full  name?  A 
Spearl  Ellison. 

Q  And  where  do  you  live?  A  Manor  Hotel,  San 
Diego,  California. 

Q  What  is  your  business?  A  Hotel  business. 

Q  Do  you  have  any  office  with  the  Hilton  Hotels  Cor¬ 
poration?  A  1  am  a  vice-pre°;dexit  of  the  corporation 
and  a  member  of  the  board  '  sectors,  and  a  member 
of  the  executive  committee  xe  board  of  directors  of 
Hilton  Hotels  Corporation. 

Q  What  was  your  connection  with  Hilton  on  or  before 
January  27  of  1947?  A  I  was  vice-president  of  Hilton 
Hotels  Corporation. 

Q  You  were  not  on  the  board  then?  A  No,  I  was 
not. 

885  Q  Are  you  a  member  of  the  board  of  directors 
of  the  Mayflower  Hotel  Corporation?  A  No,  I 

am  not 

Q  Have  you  ever  been  a  member  of  the  board  of  the 
Mayflower?  A  No,  I  have  not 
Q  Are  you  an  officer  of  the  Mayflower?  A  No. 

Q  Have  you  ever  been  an  officer  of  the  Mayflower? 
A  No. 

•  •  •  • 

Q  (Interposing)  Mr.  Ellison,  I  did  overlook  one  thing. 
I  think,  while  it  may  speak  for  itself,  His  Honor  ought 
to  have  some  background  about  you,  your  experience  in 
the  hotel  business.  A  I  started  with  the  Hilton  Hotel 
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in  Abiline,  Texas,  as  a  bellboy  in  September,  1929.  I  have 
worked  in  every  position  np  the  ladder  to  vice-president 
of  Hilton  Hotels  Corporation. 

•  •  •  • 

886  Q  “Will  yon  proceed  to  answer  that,  please? 
A  We  operated  the  Palmer  Honse  in  Chicago,  the  Ste¬ 
vens  in  Chicago,  the  Plaza  in  New  York,  the  Roosevelt 
Hotel  in  New  York,  the  Dayton-Biltmore  Hotel  in  Day- 
ton,  Ohio,  the  Hilton  Hotel  in  Albuqnerqne,  New  Mexico, 
the  Hilton  Hotel  in  Lubbock,  Texas,  the  Hilton  Hotel  in 
El  Paso,  Texas,  the  Town  Honse  in  Los  Angeles,  and  the 
Hilton  Hotel  in  Long  Beach,  California. 

At  the  time  of  the  merger,  the  Plaza  Hotel  and  the 
Town  House  were  owned  and  operated  by  the  Plaza 

887  Hotel  Company.  The  Stevens  Hotel  Company 
owned  and  operated  the  Stevens  Hotel  in  Chicago, 

the  Hilton  Hotel  in  El  Paso,  and  the  Hilton  Hotel  in 
Long  Beach,  California.  The  New  Mexico-Hilton  Com¬ 
pany  operated  the  Hilton  in  Albuquerque  and  the  Lub- 
bock-Hilton  Company  operated  the  Lubbock-Hilton ;  and 
the  Dayton-Biltmore  Hotel  in  Dayton,  Ohio. 

Our  method  of  operating  these  various  hotels  was  that 
Mr.  Hilton  would  promote  a  chief  executive  that  had  been 
with  the  organization  for  a  considerable  length  of  time, 
as  the  vice-president  of  these  various  companies,  in  charge 
of  the  operation  of  these  various  hotels.  But,  in  addition 
to  the  services  of  this  chief  executive,  he  maintained  a 
staff  of  experts  and  accountants,  engineers,  supervising 
engineers,  central  credit  system,  that  was  in  addition  to 
these  various  companies,  and  these  employees  were  all 
on  the  payroll  of  Hilton  Hotels  Corporation  of  Texas. 

This  company  performed  certain  services  for  these 
various  other  companies,  owning  companies,  of  these 
hotels. 

This  central  office  staff  had  grown  to  the  point  where 
it  was  a  terrific  problem  to  distribute  the  cost  of  this  cen¬ 
tral  office  expense  fairly  and  equitably  to  these  various 


owning  companies.  Keep  in  mind  that  each  of  these  own¬ 
ing  companies  had  a  different  group  of  stockholders  and 
many  of  them  had  a  different  group  of  board  of  direc¬ 
tors  and  a  different  group  of  officers.  However,  in 

8 88  practically  each  case  Mr.  Hilton  was  the  president 
and  Hr.  Hilton  was  on  the  board  of  directors.  Then 

the  various  other  executives,  such  as  Mr.  Herndon,  Mr. 
Binns,  Mr.  Williford,  myself,  and  Mr.  Ludwig,  held  vari¬ 
ous  positions  as  officers  of  these  various  companies.  We 
had  a  terrific  responsibility  in  trying  to  arrive  at  a  fair 
cost  of  this  central  office  expense  to  these  various  com¬ 
panies. 

In  addition  to  that,  we  had  what  was  called  the  Oper¬ 
ating  Committee  at  that  time.  This  Operating  Committee 
comprised  Mr.  Binns,  Mr.  Herndon,  Mr.  Williford,  my¬ 
self,  and  Mr.  Hilton  and  Mr.  Ludwig.  Although  Mr. 
Herndon  was  charged  with  the  direct  responsibility  of 
operating  the  Plaza  Hotel  in  New  York,  he  would  come 
to  Chicago  for  a  meeting  of  the  Operating  Committee  and 
spend  considerable  time  on  operating  problems  of  the 
various  other  hotels,  such  as  the  Stevens  in  Chicago,  the 
Palmer  House,  or  the  Hilton  at  Lubbock,  and  these  vari¬ 
ous  other  hotels. 

Although  Mr.  Binns  was  charged  with  the  direct  re¬ 
sponsibility  of  operating  the  Palmer  House,  he  would  at¬ 
tend  these  meetings  and  spend  considerable  time  on  the 
operating  problems  of  the  Plaza,  we  will  say,  and  the 
various  other  hotels.  So,  we  were  confronted  with  the 
problem  as  to  which  cap  we  would  wear  when  we  would 
go  to  work  in  the  day,  as  to  whether  we  were  working  for 
the  company  that  was  paying  us,  or  the  over-all; 

889  and  we  had  these  various  minority  stockholders7 
interest  to  look  out  for,  and  that  was  one  of  the 

principal  reasons  that  we  merged  these  companies  all  into 
one,  so  that  we  would  not  have  the  responsibility  of  divid¬ 
ing  up  this  expense  equitably  to  these  various  hotels. 
And,  at  the  time  of  the  merger,  we  took  the  members  of 


the  Operating  Committee  and  all  these  staffs  and  we 
placed  them  on  what  we  call  a  central  office  payroll.  Now 
we  take  all  of  the  operating  income  from  the  various 
hotels,  that  comes  into  one  source,  and  we  could  not  at¬ 
tempt  to  make  any  distribution  of  that  expense  of  the  cen¬ 
tral  office  to  the  various  properties,  because  the  question 
of  how  many  hours  a  day  you  spend  on  this  hotel  or  how 
many  hours  you  spend  on  that  hotel  was  almost  impos¬ 
sible  to  figure  out  the  cost 

Q  Bo  you  had  that  organization  functioning  long  prior 
to  this  merger  in  1946?  A  That  is  right 

Now,  Mr.  Ellison,  why  was  it  necessary  to  have  a 
management  contract  here;  that  is,  with  respect  to  the 
Mayflower?  A  Well,  we  had  our  choice  of  three  methods 
of  operating  this  hotel  We  could  have  operated  it  simi¬ 
lar  to  the  method  that  the  Donner’s  Estate  had.  operated 
it;  namely,  they  had  Mr.  Beal,  Mr.  Baxter,  Mr.  Stewart, 
Mr.  Folger,  and  Mr.  Fleming  on  the  Executive  Commit¬ 
tee,  and  Chairman  of  the  Board,  and  the  president 
890  of  the  company,  and  they  paid  all  those  men  sala¬ 
ries  to  look  after  the  management  of  the  May¬ 
flower.  We  could  have  worked  out  some  kind  of  setup 
similar  to  that 

On  the  other  hand--  ;. ;  • 

Q  (Interposing)  Under  that  method  of  operation, 
how  were  the  earnings  of  the  Mayflower;  how  were  they 
getting  along?  X  am  talking  about  under  Donner.  A 
When  we  purchased  this  stock,  we  analyzed  the  situation. 
The  earnings  per  share  on  the  stock,  on  an  average,  for 
the  three  years  1944,  1945  and  1946,  was  86  cents  per 
share  per  year,  and  we  paid  $13.00  a  share  for  the  stock. 
So,  you  can  readily  see  that  we  had  a  problem  of  trying 
to  improve  those  earnings,  increase  those  earnings,  and 
we  had  to  have  some  kind  of  management  setup  that  could 
do  it 

Q  In  other  words,  you  paid  on  the  basis  of  about  fif¬ 
teen  times?  A  That  is  the  fact;  fifteen  times. 

■ 
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With  all  due  respect  to  Mr,  Folger,  Mr.  Baxter,  Mr. 
Stewart,  and  Mr.  Beal,  we  did  not  think  that  we  could 
select  a  group  of  men  that  was  more  capable  of  exercising 
the  autocratic  judgment  of  the  affairs  of  the  Mayflower 
as  to  what  their  policy  was.  Of  course,  we  had  a  group 
of  hotel  men  that  could  have  been  selected  to  do  those 
things,  but  our  officers,  such  as  Mr.  Binns,  Mr.  Williford, 
Mr.  Hilton,  and  Mr.  Herndon,  and  myself,  were 

891  employed  on  a  full-time  basis  by  the  Hilton  Hotels 
Corporation  and  we  were  not  free  to  accept  salaries 

from  the  Mayflower  Hotel  Company  for  outside  services, 
because  the  Hilton  Hotels  Corporation  was  a  publicly- 
owned  corporation  and  we  had  filed  our  statement  with 
the  SEC  setting  forth  the  salaries  of  these  men.  It  is 
no  secret  what  the  salaries  were.  It  had  to  be  filed  before 
we  could  sell  our  stock  to  the  public. 

We  could  not  take  these  men  and  have  them  devote 
their  time  to  the  Mayflower  operations  without  some  com¬ 
pensation,  and  if  the  compensation  had  been  made  to 
these  men,  they  rightfully  would  have  had  to  pay  it  in  to 
the  Hilton  Hotels  Corporation.  And,  besides  that,  this 
method  of  operation  hadn’t  produced  the  rate  of  return 
on  the  stock  that  we  felt  that  we  had  to  have  in  order  to 
make  the  investment  a  good  one  after  paying  $13.00  a 
share  for  it. 

Q  In  other  words,  did  you  feel  that  way  as  to  all 
stockholders,  the  minority  as  well?  A  That  is  right. 

Q  You  felt  that  this  hotel  was  not  producing  an  ade¬ 
quate  return;  is  that  correct?  A  That  is  correct 

Q  What  is  the  second  method  that  you  could  have 
approached  this  on?  A  We  could  have  approached  it 
from  a  second  method,  similar  to  the  one  we  had 

892  just  finished,  the  method  we  had  just  finished  be¬ 
fore  we  merged  all  these  hotels;  namely,  sending 

principal  officer  to  Washington  to  supervise  the  opera¬ 
tion  of  the  Mayflower  Hotel,  but,  as  stated  just  previously, 
we  had  just  finished  with  an  experience  of  trying  to  oper- 
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ate  under  that  method,  and  just  one  man  looking  after 
the  operation  of  a  hotel  could  not  produce  the  results 
that  our  entire  organization  could  produce  with  a  staff 
that  we  had  built  up  in  our  central  office. 

Q  Under  the  second  method,  there  would  have  been 
expense  entailed  in  that,  of  course,  wouldn’t  there?  A 
The  expense  would  have  been  the  salary  of  this  principal 
officer  that  we  would  have  sent  to  Washington.  In  addi¬ 
tion,  if  we  hadn’t  been  in  position  to  furnish  these  serv¬ 
ices  to  that  person,  he  couldn’t  have  produced  the  results 
that  we  wanted  or,  at  least,  that  was  our  opinion,  and 
those  services  were  not  obtainable  from  some  other 
source. 

We  were  confronted  with  the  problem  that  the  Staffer 
Hotel  had  just  opened,  and  it  was  a  new,  modern,  up-to- 
date  hotel,  and  they  had  all  the  services  of  a  staff  and  a 
central  office  organization.  In  fact,  their  organization 
has  a  larger  payroll,  larger  expense,  than  we  had  built  up. 

Q  So,  now  let’s  go  to  the  third  method  and  the  one 
that  was  adopted  here;  that  was  the  management 
893  contract  method;  that  is  correct,  isn’t  it?  A  That 
is  correct. 

Q  Will  you  proceed  to  comment  with  respect  to  the 
staff  of  that  organization,  going  specifically  to  the  num¬ 
ber  of  people  on  the  staff,  the  names  of  them,  and  the 
cost  of  that  department,  so  we  get  the  specific  details 
about  that  situation?  A  We  had  a  group  of  staff  mem¬ 
bers — 

Q  (Interposing)  You  can  refer  to  your  notes.  A  I 
will  give  you  a  list  of  them. 

Q  Yes,  I  wish  you  would.  A  Mr.  Adlerbere,  Mr. 
Guest,  Mr.  Hurst — 

Q  (Interposing)  Tell  what  they  are;  are  they  engi¬ 
neers?  A  Mr.  Adlerbere  is  interior  decorator;  Mr. 
Guest  is  accountant  and  analyst,  with  many  years’  expe¬ 
rience  with  auditing  firms  of  Harris,  Kerr  and  Foster, 
before  he  came  with  us.  Mr,  Hurst  was  a  supervising 
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engineer.  Mr.  Jones  was  a  specialist  in  industrial  rela¬ 
tions.  Mr.  Crane  is  a  well-known  food  and  beverage  man, 
having  had  many  years  of  experience  in  the  hotel  busi¬ 
ness,  both  in  our  company  and  many  other  companies. 
Mr.  Toombs,  whom  Mr.  Binns  mentioned  yesterday,  was 
the  chief  engineer  at  the  Stevens  Hotel  and  has  acted  as 
supervising  engineer  of  both  the  Stevens  and  the  Palmer 
House.  Mr.  Willingham  was  the  supervising  engineer  on 
the  southwestern  properties.  Miss  Abbott  is  en- 

894  gaged  in  the  selection  and  the  engaging  of  all  the 
orchestras  and  shows  and  entertainment  in  the 

various  food  and  beverage  rooms  throughout  our  various 
hotels.  Mr.  Piehl  is  a  supervising  engineer.  Mr.  Holt  is 
comptroller  and  assistant  treasurer  of  the  Hilton  Corpo¬ 
ration.  Mr.  Collison  was  the  sales  manager  of  Hilton 
Hotels.  Mr.  George,  who  testified  here  yesterday,  in 
charge  of  the  central  office  sales  organization  in  Chicago — 

Q  (Interposing)  With  Mr.  Collison?  A  With  Mr. 
Collison. 

Mr.  Sherman,  who  is  now  purchasing  agent  or  in  charge 
of  the  purchasing  department  of  the  Hilton  Hotels  Cor¬ 
poration;  Mr.  Geilen,  who  is  in  charge  of  the  credit  card 
system  and  the  credit  and  collections;  Mr.  Strand,  an 
analyst;  Mr.  Cosgrove,  insurance  specialist;  Miss  Minue- 
teHo,  an  executive  in  our  organization;  Mr.  Caverly,  who 
is  a  specialist  in  analyzing  and,  more  or  less,  an  expedi¬ 
ter;  Mr.  Bums,  under  the  same  classification. 

In  addition  to  this  group,  there  are  Mr.  Williams  and 
Mrs.  Bing,  who  are  on  the  staff  of  the  Marshall  Field 
interior  decorating  staff,  and  Mr.  Murray,  who  is  in 
charge  of  the  Marshall  Field  Contract  Division. 

All  of  these  people  that  I  have  listed  here  have  spent 
considerable  time  in  Washington  and  in  Chicago  on  prob¬ 
lems  of  the  Mayflower,  operating  problems  of  the  May¬ 
flower. 

895  Now,  the  Hilton  Hotels  Corporation  has  paid  the 
traveling  expenses  of  the  first  twenty  names  that  I 


have  listed;  and  the  Mayflower  has  paid  the  traveling 
expenses  of  Mr.  Williams  and  Mrs.  Bing  as  per  our  con¬ 
tract  with  Marshall  Field.  They  make  no  charge  to  the 
Mayflower  for  Mr.  Williams  or  Mrs.  Bing,  but  they  do 
ask  that  the  Mayflower  Hotel,  or  any  of  our  hotels,  pay 
the  traveling  expenses  of  these  people  to  and  from' the 
hotel. 

Q  Now,  in  addition  to  that,  of  course,  the  operating 
committee  devoted  their  time  and  attention,  as  Mr.  Binns 
testified?  A  That  is  correct. 

Q  Mr.  Ellison,  can  you  estimate  in  percentage,  or 
estimated  percentage,  as  to  the  amount  of  time  that  the 
staff,  the  entire  staff,  devoted  to  Mayflower?  A  I  would 
judge  that  approximately  12%  per  cent  of  this  staff’s 
time  was  devoted  to  Mayflower  problems. 

Q  You  include  in  there  the  operating —  A  (Inter¬ 
posing)  Include  in  there  the  Operating  Committee. 

Q  Now,  go  on  and  develop  from  the  figure  stand¬ 
point  the  cost  of  this  organization,  with  particular  refer¬ 
ence  to  the  allocable  part  of  it  as  to  Mayflower?  A  In 
1947,  the  total  expense,  including  the  payroll  and  travel 
expense,  office,  rent,  secretaries,  and  the  forms, 
896  telephone,  telegrams,  social  security  taxes,  and 
those  various  expenses,  amounted  to  $578,475.00; 
in  1948  it  amounted  to  $555,933.00;  in  1949  it  amounted 
to  $603497.00. 

Now,  during  those  years,  I  will  give  you  the  sales,  and 
I  will  give  you  the  percentage  that  that  figure  amounts 
to  the  sales.  Jn  1947,  the  Hilton  Hotels  Corporation 
properties  did  a  total  volume  of  business  of  $41,352,282.00. 

THE  COURT :  Not  including  the  Mayflower  ? 

THE  WITNESS :  Not  including  the  Mayflower. 

Now  I  am  going  to  give  you  the  Mayflower:  $5,449,- 
152.00.  In  1948,  the  Hilton  Hotels  Corporation  did  a 
gross  volume  of  business  of  $42,009,733.00.  The  May¬ 
flower  did  a  gross  volume  of  $5,709,783.00.  In  1949  the 
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Hilton  Hotels  Corporation  did  $41,090,447.00.  The  May¬ 
flower  did  $5,738,333.00. 

These  percentages  are  the  expense  of  this  main  office 
expense.  The  percentage  to  the  total  business  is  L24  in 
1947 ;  1.18  in  1948 ;  and  1.29  in  1949. 

THE  COURT:  I  am  not  much  of  a  bookkeeper,  but 
in  calculating  the  total  Hilton  cost,  why  wasn’t  the  May¬ 
flower  cost  included:  In  other  words,  instead  of  $41,000,- 
000,  why  wouldn’t  it  be  $46,000,000,  we  will  say,  and 
$5,000,000  of  Mayflower  cost  be  a  percentage  of  that? 

THE  WITNESS :  That  is  just  what  I  gave  you. 

•  •  •  • 


897  A  I  gave  you  the  figures  separately.  I  broke 
down  the  gross  volume  of  business,  gave  you,  first, 
the  Hilton  Hotels’  volume  of  business,  and  then  I  gave 
you  the  Mayflower. 

THE  COURT:  You  don’t  understand  what  I  mean. 
As  far  as  I  know,  the  Mayflower  business  would  be  part 
of  the  Hilton  business,  wouldn’t  itf 

THE  WITNESS:  No,  because  it  was  not  company- 
owned.  We  did  not  own  the  Mayflower  Hotel.  We  only 
owned  a  portion  of  the  stock  of  the  Mayflower  Hotel 
Company. 

THE  COURT:  All  right 

THE  WITNESS :  Let  me  see  if  I  get  your  point  The 
total  volume  of  business  of  the  Mayflower  and  Hilton 
was  $46,000,000;  that  is  correct  The  total  expense,  per¬ 
centage  figure,  is  into  that  total — 

THE  COURT  :  Well,  I  would  suppose  that  at  least 
seventy  per  cent  of  the  Mayflower  cost  would  be  included 
with  the  Hilton  cost  of  $41,000,000,  and  then  the  total 
Mayflower  cost  of,  say,  $5,000,000,  would  be  a  percentage 
of  that  total,  which  I  have  spoken  of.  Now,  as  I  said 
before,  I  am  not  a  bookkeeper,  and  I  may  be  entirely 
wrong,  but  that  is  just  the  picture  I  see. 

THE  WITNESS:  We  made  no  effort  to  break  down 
what  part  of  the  578  was  Mayflower.  We  merely  took  the 
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total  sales  of  the  Hilton  Corporation  and  added  the  total 
sales  of  the  Mayflower,  and  then  figured  out  the 

898  percentage  that  the  total  expense  of  the  main  office 
was  to  the  total  sales  of  both  the  Mayflower  and 

Hilton. 

BY  ME.  BOTH: 

Q  In  other  words,  you  figured  the  Mayflower  on  per¬ 
centage  figure?  A  That  is  correct. 

Q  Now,  Mr.  Ellison,  have  you  any  further  observa¬ 
tions  to  make  with  respect  to  the  method  which  you  did 
adopt ;  that  is,  the  management  contract  method  of  servic¬ 
ing  this  property?  A  Well,  we  felt  that  this  was  the 
only  method  by  which  we  could  improve  the  earnings  per 
share  of  the  Mayflower  Hotel,  because,  after  all,  the  pur¬ 
pose  of  our  company  is  to  make  money.  We  made  the 
purchase  in  the  Mayflower  Hotel  with  the  sole  purpose 
in  mind  to  make  money.  We  didn’t  go  into  it  with  the 
idea  of  operating  it  for  a  year  or  two  and  liquidating 
our  investment  We  went  into  it  on  a  long-range  pro¬ 
gram.  We  wanted  to  add  the.  Mayflower  to  our  group 
of  distinguished  hotels. 

We  actually  wanted  to  buy  the  hotel  in  fee,  but  we 
could  not  buy  the  hotel  in  fee;  therefore,  we  either  had 
to  buy  it  on  the  stock  purchase,  as  we  did,  or  pass  it  up. 

Now,  we  figured  that  a  larger  percentage  of  the  stock¬ 
holders  of  Mayflower  would  take  our  offer  of  $13.00  a 
share,  because  it  was  fifteen  times  earnings  and 

899  our  stock  at  that  time  was  selling  for  a  little  less 
than  four  times  earnings. 

Q  By  “your  stock,”  you  mean  the  Hilton?  A  Hil¬ 
ton  Hotels  Corporation  stock. 

And  was  paid  a  dollar  a  share  dividend.  We  figured 
that  all  these  stockholders  of  the  Mayflower  had  made 
this  investment  with  the  purpose  of  making  money,  too. 
However,  it  now  seems  that  the  minority  stockholders 
are  only  interested  in  keeping  the  Mayflower  in  minor¬ 
ity- 
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MR.  GOODRICH  (Interposing)  I  object  to  that  I 
think  that  goes  too  far. 

THE  COURT:  Yon  are  right,  of  course.  Sometimes 

we  explode,  yon  know.  We  can’t  do  mnch  abont  it 

» 

•  •  •  • 

Q  Now,  Mr.  Ellison,  had  yon  completed  yonr  answer 
on  that,  with  that  little  part  stricken  that,  I  take  it,  Mr. 
Goodrich  objects  to?  A  After  giving  the  matter  careful 
consideration,  we  figured  that  the  only  method  by  which 
we  could  make  a  reasonable  return  on  our  investment  in 
the  Mayflower  Hotel  Company — 

Q  (Interposing)  The  investment  of  the  others,  the 
minority,  too?  A  It  is  natural  that  if  we  make 
900  an  earnings  on  our  shares,  they  are  going  to  par¬ 
ticipate  the  same  as  we  do. 

Q  In  other  words,  it  redounds  to  their  benefit?  A 
That  is  correct 

In  order  to  do  that,  we  were  going  to  have  to  have 
the  best  management  that  could  be  obtained  for  the  May¬ 
flower  Hotel,  because  we  had  a  topnotch  competitor  with 
a  first-class  plant 

Q  Now,  the  results — we  will  go  into  that  later— the 
results  on  all  the  things  you  have  been  talking  about 
Before  going  into  that,  I  just  want  to  cover  very  briefly 
with  you  some  of  the  highlights  here,  and  some  of  the 
services  that  were  rendered  by  the  staff.  But,  before 
doing  that,  I  would  like  to  have  you,  if  you  can,  Mr.  Elli¬ 
son,  approach  these  services,  or  what  was  accomplished 
under  the  management  contract,  under  what  I  might  term 
a  fixed  dollar  value.  Can  you  do  that?  A  Yes. 

There  is  no  question  about  the  fixed  dollar  value  of 
the  savings  that  the  Hilton  management  contract  afforded 
the  Mayflower  Hotel  Corporation  by  the  elimination  of 
Mr.  Beal,  Mr.  Fleming,  Mr.  Baxter,  Mr.  Stewart,  and 
Mr.  Raney,  on  the  payroll  of  the  Mayflower  Hotel.  That 
totals  a  savings  of  $28,000  a  year. 
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Q  Any  other?  A  The  purchasing,  we  have  at- 

901  tempted  to  estimate  the  savings,  and  I  won’t  go 
into  the  details,  because  Mr.  Sherman,  the  pur¬ 
chasing  agent,  is  going  to  testify  in  this  case  and  give 
you  all  the  details  on  the  purchases — however,. our  esti¬ 
mates  on  the  purchasing,  our  group  purchasing  by  the 
central  office,  by  combining  the  Mayflower  purchases  with 
our  other  hotels,  has  saved  the  Mayflower  approximately 
$30,000  per  year. 

Q  Is  there  some  little  magazine  item,  or  something, 
in  there,  that  also  could  be  reduced  to  a  doflar-figure? 
A  Yes.  We  have  employees’  magazine  called,  “Hilton 
Items,”  that  is  published  each  month.  This  magazine  is 
published  for  the  benefit  of  the  Mayflower  employees  as 
well  as  all  the  other  hotel  employees.  It  gives  you  the 
interesting  news  facts  about  the  employees  in  each  hotel 
and  employees  are  anxious  to  get  it  to  see  the  ones  that 
have  been  transferred  around,  how  they  are  doing,  or 
what  the  news  items  are.  And  we  have  taken  the  total 
number  of  the  publication  and  taken  the  total  cost  of  the 
publication,  and  divided  the  total  cost  by  the  number  of 
the  issues  actually  distributed  to  the  employees  of  the 
Mayflower,  .and  that  effects  a  saving,  which  the  Hilton 
Hotels  Corporation  pays,  that  affects  a  saving  to  the 
Mayflower  of  $2,500  per  year.  That  makes  a  total  of 
$60,500  savings  to  the  Mayflower  in  actual  dollar  values. 

•  •  •.  • 

902  Q  Mr.  Ellison,  without  going  over  seriatim  the 
items  in  the  contract,  are  you  acquainted  with  the 

provision  of  services  in  the  contract?  A  I  am. 

Q  Have  those  services  been  rendered?  A  They  have. 

Q  Now,  Mr.  Ellison,  you  have  been  in  the  courtroom 
here  during  the  trial  of  this  case,  at  least  as  far  as  the 
trial  of  the  management  contract  is  concerned?  A  I 
have. 

Q  You  have  heard  a  good  deal  of  testimony  about  the 
Town  and  Country  Boom?  A  I  have.  '  I  I 
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Q  Did  the  staff  of  the  Hilton  Company  actually  exe¬ 
cute  the  rehabilitation  of  this  space  into  the  Town  and 
Country  Room?  A  Yes,  they  did. 

Q  Did  that  require  the  services  of  staff  members  of 
Hilton?  A  Yes,  it  did. 

Q  And  who  worked  on  that,  in  the  staff?  A 
Well,  it  was  a  group.  Mr.  Hurst  and  Mr.  Toombs, 

903  our  engineering  department,  and  our  interior  deco¬ 
rating  staff  reviewed  it  in  considerable  detail. 

Q  Did  that  require  the  expenditure  of  a  considerable 
amount  of  time?  A  Yes. 

Q  What  has  been  the  experience  of  the  Town  and 
Country  Room  in  the  years  1948  and  1949  in  dollar- 
figures?  A  In  1948,  the  gross  business  in  the  Town 
and  Country  Room — 

Q  Just  a  minute.  A  — the  gross  business  in  the 
Town  and  Country  Room  for  the  year  of  1948  was  $282,- 
000.  In  1949,  the  gross  business  in  the  Town  and 
Country  Room  was  $350,000.  Now,  this  compares  with 
the  gross  business  in  the  drugstore  and  the  men’s  bar — 

Q  (Interposing)  And  they  formerly —  A  — which 
formerly  occupied  this  space.  — of  $180,800  in  1945,  and 
$165,000  in  1946. 

Q  What  were  the  increases?  A  It  depends  on  what 
year.  If  you  take  1945,  which  is  considered,  in  the  hotel 
field,  as  one  of  the  best  years  in  the  history  of  the  hotel 
business,  the  space  produced  a  gross  income  of  $180,000. 
Now,  in  1948,  we  increased  that  $102,000,  or  $282,000.  11 
you  take  1949,  it  is  an  increase  of  $170,000,  almost  one 
hundred  per  cent  increase. 

904  Q  Do  you  have  any  figures  on  the  departmental 
profit  derived  from  this  space?  A  I  have  the 

figures. 

Q  This  is  profit  now.  A  On  the  departmental  profit 
of  the  Town  and  Country  Room  for  the  year  ended  De¬ 
cember  31,  1949,  as  stated  previously,  the  gross  sales  is 
$350,000.  The  cost  of  sales  is  $250,000.  I  beg  your  par¬ 
don.  It  is  $99,000. 
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Q  That  is  the  cost  of  sales?  A  That  is  the  cost  of 
sales;  which  leaves  $250,000  gross  profit  Ont  of  that, 
salaries,  wages,  and  employees  *  meals,  laundry,  linen, 
china,  glassware,  and  silverware  charge,  and  other  ex¬ 
penses  of  $102,000,  which  leaves  a  departmental  profit 
of  $148,000. 

Q  Now,  Mr.  Ellison,  did  any  member  of  the  Hilton 
staff,  aside  from  the  Operating  Committee,  do  anything 
in  connection  with  the  food  and  beverage  department? 
A  Yes.  Mr.  Crane  came  to  Washington  and  made  a 
complete  study  of  the  facilities  and  all  of  the  problems 
confronted  about  the  food  and  beverage  department  and 
made  certain  recommendations  as  to  his  ideas  as  to  what 
should  be  done.  We  had  Mr.  Guest  also  come  to  Wash¬ 
ington  and  make  a  similar  survey.  We  had  Mr.  Rappa- 
port  come  to  Washington  and  make  a  similar  survey  to 
determine  what  was  the  best  policy  and  procedure  to  fol¬ 
low. 

905  Q  I  suppose  they  also  devoted  time  to  it?  A 
Yes. 

Q  In  the  central  office?  A  Correct 

Q  Now,  there  was  some  discussions — I  think  Mr. 
Binns  mentioned  it — about  the  problem  of  converting  per¬ 
manent  rooms;  that  is,  converting  rooms  to  transient 
rooms.  Did  any  members  of  the  Hilton  staff  have  any¬ 
thing  to  do,  actually,  in  connection  with  that  matter?  A 
We  had  a  contract  with  the  Democratic  Party,  as  I  recall, 
for  some  fifty-odd  rooms,  that  they  had  been  occupying 
for  several  years  on  a  contract  basis.  At  the  end  of  their 
contract,  they  decided  to  move  elsewhere.  We  decided 
to  take  those  rooms  and  completely  rehabilitate  them  and 
buy  new  furniture  and  put  them  in  use  on  a  transient 
basis,  as  we  felt  this  was  an  opportunity  to  make  some 
money.  Mr.  Adlebere,  an  interior  decorator,  spent  con¬ 
siderable  time  on  that,  as  well  as  Mr.  Hurst,  the  super¬ 
vising  engineer,  in  executing  this  job. 

Q  You  have  also  heard  something  mentioned  here 
about  entertainment.  Did  any  member  of  the  staff  of 


Hilton  devote  attention  and  render  services  in  that  con¬ 
nection?  A  Yes.  In  addition  to  the  Operating  Com¬ 
mittee,  Miss  Abbott  came  to  Washington  and  made  a 
complete  study  of  our  competition,  as  well  as  our 

906  facilities  in  the  Mayflower,  and  made  certain  rec¬ 
ommendations,  and  the  Operating  Committee  de¬ 
cided  that  the  Mayflower  Hotel  needed  a  room  with 
nightly  entertainment  We  felt  that  the  public  wants 
more  than  just  a  room  in  a  hotel  When  they  come  in  a 
hotel,  they  like  to  go  to  a  hotel  that  has  activity  and 
life.  So,  we  decided  to  change  the  policy  in  the  Lounge 
or  improve  the  policy  of  having  nightly  entertainment  in 
the  Lounge  space. 

Q  Is  Miss  Abbott  the  person  who  is  well-known  in 
the  entertainment  world?  A  Well,  she  has  spent  about 
thirty-five  years  in  the  show  business  and  is  considered 
one  of  the  best  in  the  business. 

Q  Now,  what  about — just  a  few  more  questions  along 
these  lines — the  revenue  from  the  concessions  in  the 
Mayflower  Hotel  and  the  sundry  income?  You  might  ex¬ 
plain  what  those  items  mean  to  His  Honor.  A  The  con¬ 
cessions  means  the  hatcheck  concession,  commission  on 
the  garage,  the  livery  service,  income  from  cash  discounts, 
and  various  and  sundry  income  that  come  into  a  hotel. 

Q  I  just  want  to  cover  it  rather  briefly.  A  In  1946, 
this  amounted  to  $48,000.  In  1947,  we  were  able  to  in¬ 
crease  this  to  $71,000,  or  an  increase  of  $23,000. 

Q  Later  on,  we  are  going  into  figures;  I  appre- 

907  ciate  that,  as  to  this  maintenance  program.  Bight 
here,  I  would  like  to  ask  you  if  any  members  of 

the  Hilton  staff  devoted  time  and  attention  to  the  repairs 
and  maintenance  program  for  the  Mayflower?  A  Yes. 
In  addition  to  the  Operating  Committee,  Mr.  Adlebere, 
Mr.  Toombs,  Mr.  Harris,  Mr.  Williams,  and  Mrs.  Bings 
and  Mr.  Murray  spent  considerable  time  on  the  repairs 
and  maintenance  expenditures  at  the  Mayflower. 

Q  Now,  do  you  have  any  program,  Mr.  Ellison,  for 


reviewing  by  the  central  organization  the  operating  effi¬ 
ciencies  of  yonr  several  hotels?  A  Yes.  It  is  a  policy 
that  Mr.  Hilton  adopted  many  years  ago,  of  reviewing 
the  operating  statements  on  each  property  each  month, 
and  then  evaluating  the  operating  efficiencies  of  each 
hotel  and  placing  them  1,  2,  3,  in  categories  based  on  their 
experience  in  the  previous  month;  and  he  sends  a  letter 
to  all  the  managers,  and  he  shows  in  this  letter  whether 
they  are  first  place,  fourth  place,  or  tenth  place;  and  we 
have  found  that  this  is  of  tremendous  benefit  to  the  oper¬ 
ating  efficiency  of  the  various  hotels,  because  the  manager 
wants  to  make  a  good  impression  on  the  president  of  the 
company. 

Q  Did  any  member  of  the  staff  review  the  accounting 
methods  and  internal  control  practices  at  the  Mayflower? 

A  Yes.  Mr.  Holt,  from  the  comptroller’s  office, 
908  spent  considerable  time  in  the  Mayflower  Hotel 
reviewing  the  internal  controls  and  the  accounting 
practices,  and  all  of  their  accounts  have  been  reclassified, 
and  utmost  care  and  supervision  is  made  on  the  watching 
of  the  internal  controls  in  the  hotel  through  his  office. 

Q  Mr.  Binns  or  someone  mentioned  about  the  heat, 
light  and  power  departments.  Can  you  comment  briefly 
on  those,  having  in  mind  what  members  of  the  staff  de¬ 
voted  time  to  those  problems?  A  Well,  we  were  con¬ 
fronted  with  a  terrific  problem,  as  the  cost  of  fuel  oil 
and  the  cost  of  payroll  and  the  operating  efficiency  of 
the  equipment  had  deteriorated,  and  our  costs  in  this 
department  were  rising  rapidly  and  we  had  Mr.  Toombs 
and  Mr.  Hurst,  our  supervising  engineer,  spend  consid¬ 
erable  time  on  making  a  complete  study  of  the  heat, 
light  and  power  department,  and  its  facilities,  and  through 
their  recommendations  we  are  now  in  the  process  of 
installing  new  boilers,  and  have  installed  a  considerable 
'  amount  of  new  equipment  In  this  department,  that  will 
effect  considerable  savings  in  the  future. 

Q  Now,  did  Mr.  Cosgrove— -I  think  you  mentioned  him 
heretofore — make  any  review  of  what  I  might  term  the 
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general  and  fire  insurance  program  at  the  Mayflower? 
A  Yes.  Mr.  Cosgrove  came  to  the  Mayflower  and  made 
a  general  review  of  the  fire  and  general  insurance 

909  program  then  in  effect  at  the  Mayflower  and  cer¬ 
tain  savings  will  be  accomplished  through  his 

efforts. 

Q  Mr.  Ellison,  I  would  like  to  ask  you,  could  the  serv¬ 
ices  that  you  have  covered  here,  and  the  services  under 
the  contract,  and  some  of  the  services  that  Mr.  Binns 
mentioned  yesterday,  could  they  have  been  rendered  by 
Mr.  Hilton,  Mr.  Binns,  or  Mr.  Williford  as  non-paid 
officers  of  the  Mayflower  ?  A  They  could  not. 

Q  And  why  not?  A  Well,  as  I  have  stated  before, 
Mr.  Hilton  and  Mr.  Binns  and  Mr.  Williford  were  em¬ 
ployed  on  a  full-time  basis  by  the  Hilton  Hotels  Corpo¬ 
ration  and,  first  of  all,  they  had  an  obligation  to  the 
Hilton  stockholders  to  devote  their  time  and  energy  to 
the  company-owned  hotels  and  could  not  have  accepted 
this  employment  on  the  outside  without  these  funds  being 
devoted  to  the  Hilton  Hotels  Corporation. 

Q  Any  other  reason?  A  In  addition  to  that,  as  I 
have  pointed  out,  we  have  a  staff  of  some  thirty  or  forty 
people  in  our  central  organization  and  some  twenty-odd 
of  them  have  found  it  necessary  to  spend  time  in  Wash¬ 
ington,  and  it  is  hardly  conceivable  to  me  that  you  could 
expect  Mr.  Hilton  to  do  the  work  of  these  various  staff 
members  of  the  Hilton  Hotels  Corporation. 

910  Q  And  would  your  answer  be  the  same  as  to 
the  directors?  A  Yes. 

Q  Now,  Mr.  Ellison,  I  would  like  to  go  to  some  of  the 
figure-questions  under  the  management  contract.  Bo  you 
have  any  further  observation  on  that?  A  No. 

I  will  answer  the  question  of  the  figures. 

Q‘  Well,  yes,  all  right;  go  ahead.  A  We  have  at¬ 
tempted  to  compare  the  three-year  average  of  results  of 
the  Mayflower  since  it  has  been  operated  under  the  Hil¬ 
ton  because,  actually,  we  bought  the  stock  sometimes  in 
December  and — 
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Q  (Interposing)  Of  1946?  A  Of  1946. 

—  and  using  all  the  figures  that  I  am  quoting  here — 
they  can  be  found  and  verified  in  the  audit  reports — 

Q  (Interposing)  Which  are  all  here?  A  In  the 
court. 

— the  three  years  prior  to  1947  were  prepared  by 
Wayne  Kendrick,  and  since  that  time  have  been  prepared 
by  Harris,  Kerr  and  Foster,  which  is  a  nationally  known 
hotel  public  accounting  firm;  and  the  first  point  that  I 
would  like  to  compare  is  the  gross  operating  profit. 

Now,  this  is  after  the  Hilton  management  fee 

911  has  been  deducted,  after  the  increase  in  advertising 
has  been  deducted,  after  the  increase  in  music  and  enter¬ 
tainment  expense  has  been  deducted. 

I  will  give  you  the  years.  In  1944,  the  gross  operating 
profit  was  $1,234,000.  In  1945,  the  gross  operating  profit 
was  $1,395,000.  In  1946,  the  gross  operating  profit  was 
$1,341,000.  Keep  in  mind,  I  am  giving  you  the  round 
dollars.  There  will  be  some  odd-hundreds  and  odd-cents. 
Would  you  care  to  have  them  all? 

MB.  GOODRICH :  Oh,  no ;  I  would  prefer  it  this  way. 
THE  WITNESS:  This  makes  an  average  for  the 
three  years  of  1944,  1945  and  1946,  of  $1,223,000.  Then 
in  1947  we  had  a  gross  operating  profit  of  $1,133,000.  In 

1948,  we  had  a  gross  operating  profit  of  $1,154,000.  In 

1949,  we  had  a  gross  operating  profit  of  $1,190,000,  or  an 
average  of  $1,159,000  for  the  three  years. 

BY  MB.  BOTH: 

Q  Will  you  go  to  the  net  profit  now?  That  is  the 
figure  I  wanted  to  get.  A  The  net  profit  after  pro¬ 
vision  for  income  taxes — keep  in  mind  that  you  never 
know  what  the  exact  income  tax  is,  until  the  Examiner 
at  some  later  date  gives  it  to  you.  You  can  only  get  the 
accountant’s  ability  to  figure  what  the  income  tax  for 
these  years  was — the  net  profit  in  1944  was  $265,000; 
in  1945,  $395,000;  in  1946,  $386,000;  a  total 

912  of  $1,046,000,  with  a  three-year  average  of  $348,- 
000.  Then  in  1947  we  had  a  net  profit  of  $424,000; 
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in  1948,  $410,000;  in  1949,  $404,000;  or  a  total  of  $1,239,- 
000,  or  an  average  for  the  three  years  of  $413,000,  as 
compared  to  $348,000  the  previous  three  years.  1944 
and  1945  was  considered  the  best  years  in  the  hotel  busi¬ 
ness. 

Q  In  the  history  of  the  hotel  business?  A  Yes.  The 
downward  trend  in  occupancy  and  number  of  cover 
served  started  almost  at  the  same  time  we  bought  the 
Mayflower  Hotel.  It  started  about  a  month  later,  as  a 
drop-off  in  business,  in  hotel  business,  over  the  nation. 
And  the  hotel  business  in  Washington  has  followed  the 
national  trend,  only  it  is  slightly  below  the  national  trend 
in  occupancy. 

Q  Now,  will  you  go  ahead  to  the  repairs  and  main¬ 
tenance  expense  for  1945- ’46,  as  compared  with  1947, 
1948  and  1949,  and  the  average  for  each  three-year 
period?  A  In  1944  we  had  repairs  and  maintenance 
expense  of  $238,000.  In  1945,  the  Mayflower  had  a  re¬ 
pairs  and  maintenance  expense  of  $260,000.  In  1946,  the 
Mayflower  had  a  repairs  and  maintenance  expense  of 
$257,000,  making  a  total  for  the  three  years  of  $756,000, 
which  gives  you  a  three-year  average  of  $252,000.  In 
1947,  the  repairs  and  maintenance  expense  of  the  May¬ 
flower  was  $209,000.  In  1948,  the  repairs  and  main- 
913  tenance  expense  of  the  Mayflower  was  $292,000;  in 
1949,  it  was  $226,000;  making  a  total  of  $729,000, 
or  a  three-year  average  of  $243,000,  which  is  a  decrease 
of  some  $9,000  average  on  the  two  three-year  periods 
compared. 

•  •  •  • 

Q  Now,  will  you  go  on  to  the  capital  expenditures 
and  make  the  same  comparison?  A  In  1944,  the  capital 
expenditures  were  $165,000;  1945,  $104,000;  1946,  $211,- 
000;  or  a  total  of  $481,000,  which  gives  you  an  average 
of  $160,000  for  the  three-year  period.  Now,  1947,  the 
capital  expenditures  were  $462,000;  in  1948,  $590,000;  in 
1949,  $211,000;  making  a  total  of  $1,264,000,  or  an  aver- 


age  of  $421,000  for  the  three-year .  period,  which  gives 
yon  an  average  increase  of  some  $260,000  per  year  spent 
on  the  property  on  the  two  three-year  periods  compared. 

THE  COURT :  Do  you  mean  that  these  changes  which 
yon  say  are  improvements  and  which,  of  course,  the  Court 
does  not  know  anything  particularly  about,  that  the 
profits  that  you  have  mentioned  have  been  made  despite 
these  hnprovemnts?  In  other  words,  is  this  increased 
capital  value? 

914  THE  WITNESS:  We  are  going  to  take  that 
item  next,  and  give  you  the  book  value,  how  it  has 

increased;  also,  the  stock,  how  it  has  affected  the  com¬ 
pany. 

•  •  •  • 

THE  COURT:  What  I  wanted  to  know  was  whether 
these  increased  profits  have  been  made  in  spite  of  the 
fact  that  these  capital  expenditures  have  been  made;  I . 
want  to  understand  the  bookkeeping. 

THE  WITNESS:  Tour  Honor,  the  capital  improve¬ 
ments  are  not  deducted  before  profits.  The  repairs  and 
maintenance  is  deducted  before  profits.  But,  the  capital 
expenditures,  the  internal  revenue  department  will  not  let 
you  deduct  from  the  profits. 

BY  MR.  BOTH: 

Q  No,  Mr.  Ellison.  The  question,  if  I  might  respect¬ 
fully  put  it  to  you,  from  His  Honor’s  question,  is  this: 
that  despite  the  fact  that  you  were  putting  all  this  money 
back  in  the  property,  the  money  had  to  come  from  some-  . 
where,  the  capital  improvements,  or  whatever  it  was,  you 
were  still  able  to  make  that  profit?  A  That  is  cor¬ 
rect 

■  •  •  •  • 

915  Q  What  is  your  thought  as  to  His  Honor’s 
approach  on  these  expenditures  in  relation  to 

profit?  A  As  I  understood  your  question,  you  stated 
that  in  spite  of  these  improvements  we  still  made  this 
profit;  and  that  is  correct.  During  this  period  we  had 
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the*  place  torn  up  continuously,  and  that  is  what  I  thought 
you  had  reference  to,  while  we  were  making  these  capital 
improvements.  These  profits  were  made  in  spite  of  these 
capital  improvements  going  on  at  the  same  time. 

Q  Mr.  Ellison,  I  want  you  to  touch  on  this,  briefly:  I 
do  not  want  to  pursue  it  to  any  extent  I  would  like  to 
have  the  record  clear  on  the  schedule  of  advertising  ex¬ 
pense  for  1944,  1945  and  1946,  compared  with  1947,  1948 
and  1949,  and  the  reason  for  any  increase.  A  During 
1944,  the  Mayflower  Hotel  spent  for  advertising  $52,000; 
in  1945,  $45,000;  1946,  $61,000;  or  a  total  of  $159,000.  In 
1947,  the  advertising  expense  was  $95,000;  In  1948, 
916  $97,000;  1949,  $98,000;  or  a  total  of  $292,000,  with 

an  average  of  $97,000,  as  compared  to  fifty-three. 
We  are  comparing,  here,  three  years  after  the  war,  and 
two  war  years,  and  a  very  good  business  year  in  1946. 
As  long  as  we  were  turning  them  away,  it  was  the  policy 
not  to  advertise;  but,  as  we  had  space  to  rent  and  to 
sell,  we  felt  it  was  our  duty  to  advertise  for  business. 

•  •  •  • 

THE  COURT:  Let’s  see  if  I  can  put  the  question 
another  way,  the  one  I  asked*  so  it  will  be  dearer.  What 
I  wanted  to  know,  was  whether  what  you  speak  of  as  cap¬ 
ital  improvements  are  induded  as  part  of  your  profits 
in  the  last  three  years? 

:  THE  WITNESS:  No. 

•  •  •  ■  • 

BY  MR.  ROTH: 

Q  Just  two  questions  on  advertising,  and  then  I  have 
a  few  more  book  figures ;  and  then  I  am  through  with  you. 

What  share  of  that  advertising  that  you  have  men¬ 
tioned  did  Mayflower  pay,  in  figures,  dollars?  A  Well, 
in  1947,  the  Mayflower  Hotel’s  portion  of  the  advertising 
campaign  of  Hilton  Hotels  was  $14,153.43.  In  1948,  it 
was  $10,290.42.  In  1949,  it  was  $16,049.04. 
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Q  And  what  publications  did  the  advertisements 

917  appear  in  for  the  most  part!  A  They  appeared 
in  Time,  Newsweek,  United  States  News,  Fortune, 

and  various  other  trade  publications. 

Q  And  do  you  have  those  publications  here,  if  coun¬ 
sel  wants  to  inspect  them,  or  if  the  Court  wants  to  see 
them?  A  Yes ;  they  are  over  there  on  your  desk. 

Q  Now,  Mr.  Ellison,  what  was  the  book  value  of  the 
Mayflower  Hotel  stock  on  December  31,  1946,  a  few  weeks 
after  the  purchase  of  the  Donner  interests  by  the  Hilton 
Hotels  Corporation?  A  The  book  value  was  $9.55  per 
share. 

Q  What  was  the  book  value  on  December  31,  1949, 
after  the  management  contract  had  been  in  effect  for 
three  years?  A  The  book  value  as  of  December  31, 
1949,  was  $11.85,  or  an  improvement  of  $2.30. 

Q  How  do  you  arrive  at  the  book  value  of  the  stock? 
A  During  this  three-year  period,  in  1947  we  earned 
per  share,  $1.12;  in  1948,  we  earned  $1.05  per  share;  in 
1949,  we  earned  $1.04  per  share;  or  a  total  of  $3.21  in 
the  three-year  period,  which  gives  us  an  average  earn¬ 
ings  of  $1.07  per  share,  as  compared  to  the  three  pre¬ 
vious  years,  of  1944,  1945  and  1946,  of  $2.58,  or  an  aver¬ 
age  of  85  cents  per  share;  and  1944  and  1945  were  the 
best  years  in  the  hotel  history. 

Now,  if  you  take  the  $3.21  and  you  deduct  the 

918  amount  of  dividends  that  have  been  paid  in  these 
three  years,  of  nine  cents  per  share,  thirty  cents 

per  year,  then  that  brings  you  back  to  the  $2.30  improve¬ 
ment  in  the  book  value  since  1946.  In  other  words,  we 
made  $3.21.  We  paid  to  the  stockholders  ninety  cents, 
which  leaves  them  an  improvement  in  their  book  value 
of  $2.30. 

Q  In  toto,  how  much  did  you  pay  out  to  all  stock¬ 
holders,  minority,  and  everyone,  during  the  period?  A 
Well,  the  amount  of  the  dividends  are  approximately 
$350,000. 
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Q  Were  those  the  first  dividends  that  had  ever  been 
paid  on  the  stock  of  the  Mayflower  Hotel  Corporation? 
A  That  is  a  pretty  broad  statement  As  far  as  I  know, 
it  is  the  only  dividends  that  have  been  paid.  I  didn’t 
go  back  farther  than  ten  or  fifteen  years. 

Q  Were  there  any  paid  daring  the  last  ten  or  fifteen 
years  ?  A  No,  not  according  to  the  records. 

Q  Will  yoa  tell  as,  daring  the  three-year  manage¬ 
ment  contract  period,  the  resalts  to  Mayflower  from  a 
financial  standpoint?  A  Well,  since  December  31, 
1946 — this  just  takes  the  three  years  1947, 1948  and  1949 — 
the  Mayflower  Hotel  ander  the  management,  or  control, 
has  paid  $675,000  on  that  debt  They  paid  oat 
919  $350,000  in  dividends.  They  have  spent  $1,264,000 

on  capital  improvements  and  they  have  increased 
the  working  capital  $100,000,  which  makes  a  total  of 
$2,390,000  improvement  in  their  financial  position,  or  the 
eqnity  of  all  the  stockholders  of  the  Mayflower. 

Q  In  other  words,  all  the  stockholders  of  the  May¬ 
flower —  A  (Interposing)  Have  participated  in  this 
$2,300,000. 

Q  Have  the  fixed  assets  of  Mayflower  increased  dar¬ 
ing  the  period  that  Hilton  contract  has  been  in  effect? 
A  In  1946,  the  fixed  assets  were  $4, 716, 000-odd.  In  1949, 
the  fixed  assets  had  increased  to  $5, 079, 000-odd,  or  an  in¬ 
crease  of  approximately  $360,000. 

Q  And  what  aboat  the  carrent  assets?  A  The  car- 
rent  assets  in  1946  were  $996, 000-odd;  in  1949,  they  are 
$1,033, 000-odd,  or  an  improvement  of  $37,000. 

THE  COURT:  How  do  yoa  define  carrent  assets? 

THE  WITNESS :  Carrent  assets  are  cash  in  the  bank, 
working  capital  that  is  maintained  aronnd  the  hotel,  in¬ 
ventories,  and  anything  that  coaid  be  sold  and  liqaidated 
for  cash  in  a  reasonable  length  of  time,  such  as  Govern¬ 
ment  bonds,  or  securities  of  any  kind,  are  carrent 
assets;  prepaid  expenses  that  coaid  be  cancelled  oat; 
accounts  receivable. 

MB.  BOTH :  Are  yoa  through,  Yoar  Honor? 
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THE  COURT:  Yes. 

920  BY  MR.  ROTH: 

Q  Now,  what  about  the  current  liability  situa¬ 
tion?  A  Well,  the  current  liabilities  at  the  end  of  1946 
were  $665, 000-odd.  In  1949  they  had  been  reduced  to 
$606, 000-odd.  There  is  a  discrepancy  there  in  the  state¬ 
ments.  These  figures  are  taken  right  from  the  state¬ 
ments.  In  1946,  the  payments  due  on  the  debt  within 
one  year  were  not  listed  as  a  current  liability,  and  in 
1949  we  have  listed  $100,000  as  a  current  liability  in  our 
figures.  It  is  a  method  of  bookkeeping.  The  net  reduc¬ 
tion  is  $60, 000-odd,  less  current  liabilities  at  the  end  of 
the  time  than  we  had  at  the  time  we  started. 

Q  Before  the  management  contract  went  into  effect? 
A  That  is  correct 

Q  Mr.  Ellison,  Mr.  Jones  calls  my  attention  to  some¬ 
thing  that  is  probably  my  fault  It  is  not  dear.  I  think 
I  asked  you  the  question  how  you  arrived  at  or  deter¬ 
mined  the  book  value  of  the  stock.  Do  you  recall  that? 
A  I  do  not  recall  you  asking,  and  I  do  not  recall  answer¬ 
ing.  I  can  answer  it  The  way  that  I  arrived  at  the 
book  value  of  the  stock  is  that  I  took  the  total  net  worth . 
of  the  company  and  divided  the  number  of  shares  out¬ 
standing  into  that  figure,  and  got  the  book  value. 

MR.  ROTH :  You  may  cross-examine. 

Cross  Examination 
BY  MR.  GOODRICH: 

921  Q  Mr.  Ellison,  what  was  Mr.  Mack  doing  all 
the  time  when  you  and  your  experts  and  engineers 

and  auditors  and  committees  were  doing  all  of  these  won¬ 
derful  things  for  the  Mayflower?  A  Mr.  Mack  was 
working,  doing  his  job. 

Q  And  what  is  his  job?  A  His  job  is  manager  of 
the  Mayflower  Hotel. 

Q  He  was  there  when  Hilton  came  In,  was  he  not?  A 
That  is  correct 

Q  Did  you  find  his  management  to  be  good?  A  That 
is  a  difficult  question.  . 
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Q  It  shouldn’t  be,  for  yon,  as  an  expert  hotel  man. 
Yon  shonld  know  whether  his  management  was  good.  A 
The  earnings  per  share  was  not  satisfactory  to  ns. 

Q  I  am  not  asking  abont  earnings  per  share.  A  His 
personality  and  his  qualifications  was  satisfactory. 

Q  How  was  his  management  of  the  hotel?  Let  me 
pnt  it  this  way.  Was  it  satisfactory  to  yon,  individually, 
as  an  expert  hotelman?  A  Generally,  yes. 

922  Q  And  in  what  ways  was  it  not?  A  Well, 
from  the  earnings  point  of  view,  is  the  only  point 

that  I  have  any  reservation  on.  Of  course,  no  manager 
is  perfect  I  am  not  going  to  attempt  to  say  Mr.  Mack 
was  a  perfect  manager.  We  do  not  have  any  perfect 
manager.  ' 

Q  I  don’t  suppose  we  have  any  perfect  anything.  At 
any  rate,  Mr.  Mack  is  still  there  as  manager,  is  he  not? 
A  He  is ;  and  we  consider  him  a  very  fine  manager. 

Q  Let’s  turn  to  this  Town  and  Country  Boom  for  a 
moment  There  is  nothing  unique  about  that,  is  there; 
you  have  one  in  the  Palmer  House,  do  you  not?  A  That 
is  correct 

Q  Do  you  know  of  any  other  hotels  that  have  so-called 
Town  and  Country  Booms?  A  Yes. 

Q  There  are  lots  of  them,  aren’t  there?  A  Yes. 

Q  You  did  not  want  to  leave  the  Court  with  the  im¬ 
pression  that  you  and  your  committee  came  down  and 
gave  all  this  free  time  and  almost  reconstructed  that 
with  your  own  hand,  did  you  ?  A  No,  I  did  not 
Q  As  a  matter  of  fact,  you  paid  an  architect,  paid 
architect  fees  in  the  amount  of  $27, 000-odd  for  that, 

923  did  you  not?  A  Absolutely. 

Q  And  it  cost  you  about  $24,000  to  move  the 
Flower  Shop?  A  I  don’t  have  that  figure,  but  if  that 
came  from  the  record — I  am  assuming  that  it  cost  us 
something.  They  did  not  move  it  for  free. 

,  Q  These  figures  were  given  to  me  from  the  records. 
I  am  not  trying  to  trap  you  on  figures,  or  any  other 
way. 
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And  it  cost  yon  nearly  $14,000  to  move  the  newsstand? 
A  I  don  ’t  have  that  figure. 

Q  I  will  be  glad  to  get  yon  any  records  yon  want.  A 
If  that  is  a  matter  of  record — I  am  not  going  to  say  it 
cost  $14,000,  because  I  don’t  know. 

Q  I  would  like  for  yon  to  get  what  records  yon  want, 
so  yon  can  tell  the  Court  what  it  did  cost.  I  cannot  tes¬ 
tify.  A  I  don’t  know  what  it  cost,  answering  your 
question. 

Q  Who  would  know  what  it  cost?  A  I  presume  it 
could  be  found  out  You  have  had  your  accountant 
working  on  it. 

MR.  WHITEFORD:  We  will  stipulate  that  is  ap¬ 
proximately  correct. 

MR.  GOODRICH:  Thank  you  very  much.  I  have 
the  other  costs  here.  It  cost  $24,000-odd  to  move  the 
drugstore;  and  it  cost  $80, 000-odd  for  the  redeco- 
924  rating  of  the  lounge;  and,  in  addition,  $167, 000- 
odd  was  spent  on  this  Town  and  Country  Room. 
BY  MR.  GOODRICH: 

Q  Now,  the  fact  is,  Mr.  Ellison,  isn’t  it,  that  the  Town 
and  Country  Room  has  simply  taken  business  from  the 
lounge?  A  I  will  be  glad  to  give  you  my  opinion  on 
that. 

Q  That  is  what  I  am  asking  for;  or  the  facts,  rather. 
I  would  rather  have  the  facts.  A  I  will  give  you  the 
facts. 

In  1947,  the  lounge  did  a  tctal  gross  business  of  $518,- 

000. 

Q  Do  you  have  the  figure  for  1946?  A  It  was  $548,- 
000  in  1946.  In  1948,  the  lounge  did  $489,000;  in  1949, 
the  lounge  did  $438, 000-oddL 

Q  Will  you  add  those  decreases?  A  Compared  to 
1946? 

Q  Well,  the  decreases  each  year.  You  have  a  decline 
each  year,  do  you  not?  A  It  declined  $30, 000-odd,  1947 
over  1946. 
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Q  Yes.  A  And  it  declined  $29,000, 1948,  over  1947. 

Q  Yes.  A  And  approximately  $49,000,  1949  over 
1948. 

925  Q  That  is  $108,000,  approximately?  A  That 
is  correct  But,  do  not  lose  track  of  the  fact  that 

the  over-all  combined  total,  food  and  beverage  depart¬ 
ment,  produced  an  increase  in  those  years,  because  we 
had  this  increase  in  the  Town  and  Country  Room. 

Q  Yon  also  had  the  increase  in  prices,  did  you  not, 
as  your  animal  statement  said;  your  number  of  covers 
was  down,  was  it  not?  A  In  some  departments. 

Q  Well,  I  am  taking  it  clear  across  the  hotel.  A 
You  will  have  to  tell  me  what  department  Is  it  food 
and  beverage  covers  in  all  departments  that  you  want? 

Q  What  other  covers  do  you  have?  A  As  we  pointed 
out  yesterday,  Mr.  George  showed  that  our  covers  in  the 
banquet  department  had  increased. 

Q  I  am  talking  about  the  covers  dear  across.  A  The 
total  number  of  food  and  beverage  cover  served  has  de¬ 
creased. 

Q  And  the  total  occupancy  has  decreased?  A  That 
is  correct  Both  of  those  is  a  decline  as  per  the  trend 
in  the  national  average  of  hotel  business  all  over  the 
country,  as  well  as  Washington. 

Q  And  the  reason  your  earnings  were  maintained,  as 
stated  in  your  statement,  was  because  prices  had  in¬ 
creased?  A  I  presume  that  price  increase  was  a  con-’ 
siderable  factor. 

926  Q  You  know  that,  don’t  you?  A  Well,  if 
you  are  going  to  ask  me  what  would  have  happened 

if  we  had  not  raised  the  price,  I  don’t  know. 

Q  No,  I  did  not  ask  that,  at  all.  I  simply  asked  if 
you  did  not  know  that  the  price  increases  were  respon¬ 
sible  for  maintaining  these  earnings?  A  I  said,  they 
were  a  contributing  factor, 

Q  Let’s  get  the  statement  that  your  president  put 
out  I  will  read,  again,  from  the  annual  statement  put 


out  over  the  name  of  Mr.  Hilton,  President  of  the  May¬ 
flower  Corporation: 

“Although  gross  income  went  up  substantially  in  1948 
as  compared  with  1947,  the  additional  revenue  was  the 
result  of  price  increases,  not  additional  business.  Boom 
rates  and  food  prices  were  increased  in  order  to  meet 
higher  operating  cost,  but  room  occupancy  showed  a 
slight  decline.”  And  so  on. 

-  You  don’t  dispute  that  statement? 
o  A  That  is  the  president’s  opinion.  You  asked  me 
my  opinion. 

Q  I  have  asked  you  yours.  A  And  I  gave  you  mine. 

Q  And  you  and  the  president  do  not  agree?  A  On 
everything,no. 

927  Q  But  on  this  stateemnt,  I  mean?  A  (No  re¬ 
sponse.) 

Q  Let’s  get  back  to  the  Town  and  Country  Boom.  In 
spite  of  the  decline  in  the  lounge,  you  spent  substantially 
increased  amounts  for  entertainment  in  that  room,  did 
you  not?  A  That  is  correct 

Q  Do  you  have  the  figures?  A  No;  but  you  quoted 
them  in  the  record,  and  we  did  not  contest  them.  So,  I 
am  assuming  you  are  correct  We  consider  that  expense 
no  different,  to  comparing  the  expense  of  butter  or  eggs 
or  meat  We  might  have  spent  more  for  butter  or  eggs 
or  meat  _  Hr  is  just  a  part  of  doing  business.  We  felt 
that  that  room  needed  entertainment,  just  like  we  would 
feel  that  the  customer  would  want  more  meat,  as  com¬ 
pared  to  more  poultry.  So,  we  bought  it  and  gave  it  to 
the  customer. 

Q  So,  you  charged  more  for  butter  and  eggs?  A 
That  is  correct 

Q  You  charged  more  for  the  butter  and  eggs  in  the 
lounge  room  since  this  music  went  on?  A  We  have  a 
regular  policy  as  to  the  prices  that  we  charge,  and  we 
have  a  profit  on  everything  we  do.  We  try  to  make  a 
profit  on  each  sale  we  make. 
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Q  Certainly.  That  is  what  keeps  you  in  business  and 
that  is  what  you  are  in  business  for.  In  1946, 

928  according  to  these  figures  which  are  already  in  the 
record,  you  spent  about  $61,000  on  music  and  en¬ 
tertainment.  In  1947 — 

THE  COURT:  (Interposing)  You  mean,  you  do  not 
have  any  loss  leader! 

THE  WITNESS:  No,  sir;  we  do  not  practice  loss 
leaders.  I  understand  that  is  common  practice  in  de¬ 
partment  stores  and  some  other  businesses.  We  try  to 
make  a  profit  on  every  sale. 

BY  MR.  GODDRICH : 

Q  There  is  a  difference  of  $22,000  between  1946  and 
1947  on  the  music.  In  1948,  the  figure  was  $111,000, 
which  would  be  an  increase  of  how  much!  A  It  is 
$28,000. 

Q  And  the  next  year,  $104,000,  which  would  take  off 
six,  wouldn’t  it!  So  that  is  $44,000  additional  spent  for 
entertainment  in  the  lounge  room!  A  Yes,  sir. 

Q  Over  and  above  1946;  is  that  right!  A  That  is 
correct 

Q  But  still  the  business  went  down!  A  That  is 
correct 

Q  Town  and  Country  rooms  are  cheaper!  A  There 
is  a  price  differential. 

Q  Mr.  Ellison,  you  introduced  quite  a  new  element  in 
here  when  you  said  you  wanted  to  buy  the  fee  of  the 
Mayflower  HoteL 

•  •  •  • 

929  Q  Did  you  ever  make  an  offer  for  the  pur¬ 
chase  of  the  Mayflower  Hotel!  A  No,  we  did 

not 

Q  Did  you  ever  tell  Mr.  Folger,  the  president,  or  any 
one  of  the  directors,  that  you  wanted  to  buy*  it  in  fee!  A 
No,  we  did  not,  as  far  as  1  know.  I  did  not  handle 
the  negotiations. 

Q  Did  you  have  anything  to  do  with  negotiating  the 
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operating  contract?  A  Well,  no  more  than  any  other 
member  of  the  Operating  Committee.  The  management 
contract  was  discussed  at  considerable  length  at  our 
Operating  Committee  meeting  in  Chicago.  The  manage¬ 
ment  contract  was  discussed  at  considerable  length  at  our 
Operating  Committee  meeting  in  Chicago. 

Q  And  you  think  there  was  no  other  way  of  operat¬ 
ing  this  hotel?  A  I  am  absolutely  sure  that  the  results 
that  have  been  attained  could  not  have  been  attained  if 
it  had  been  operated  in  any  other  manner.  I  don’t  say 
it  could  not  operate;  I  say,  the  results  could  not  have 
been  obtained  without  this  type  of  operation. 

930  Q  You  do  not  think  Hilton,  owning  seventy  per 
cent,  could  afford  to  operate  this  hotel  at  his  best 
efficiency  just  to  improve  his  position  of  seventy  per  cent 
ownership?  A  You  mean,  at  the  detriment  of  Hilton 
minority  stockholders,  take  the  time  off  to  operate  com¬ 
pany-owned  hotels  to  the  advantage  of  Mayflower  Hotel, 
anti  have  our  stockholders  sue  us? 

Q  The  plain  fact  is,  you  are  collecting  from  the  minor¬ 
ity  stockholders  of  Mayflower  to  pay —  A  (Interpos¬ 
ing)  That  is  your  opinion.  We  do  not  think  so.  We 
are  trying  to  arrive  just  at  the  cost  of  the  services  ren¬ 
dered  the  Mayflower  Hotel  Company.  The  only  reason 
we  had  a  management  contract  is  because  that  was  the 
fairest  way  for  Mr.  Folger,  Mr.  Baxter,  and  Mr.  Fleming 
to  pass  on  the  fairness  of  that  contract,  and  both  sides 
know  what  our  position  was,  as  far  as  the  Mayflower  was 
concerned,  both  the  minority  of  the  Hilton  and  the  May¬ 
flower,  so  we  could  make  a  full  disclosure  of  what  our 
position  was,  and  each  would  have  a  right  to  come  in 
court  if  they  did  not  think  it  was  fair. 

Q  When  you  say  both  sides,  you  do  not  mean  Hilton 
Hotel  as  operator?  A  I  said,  minority  stockholders  of 
Hilton  Hotel. 

Q  Let  me  finish.  When  you  say  both  sides,  you  do 
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not  mean  Hilton  Hotel  as  operator  and  Hilton 

931  Hotel  as  owner?  A  No.  I  mean,  the  minority 
stockholders  of  Hilton  and  minority  stockholders 

of  Mayflower. 

Q  Yon  estimated  that  all  yon  experts  spent  12%  per 
cent  of  yonr  time  down  there,  I  believe  yon  said?  A 
That  is  correct 

Q  How  did  yon  arrive  at  that  figure?  A  We  arrived 
at  that  figure  by  the  number  of  hours — we  keep  some 
semblance  of  records  as  to  the  number  of  days  and  the 
amount  of  routine  matters,  how  many  trips  we  make 
of  the  various  executives  that  come  to  the  Mayflower. 

Q  You  actually  went  through  those  desk  diaries  or 
whatever  you  call  them,  and  got  the  hours,  did  you?  A 
Every  man  that  came  to  the  Mayflower  had  to  turn  in 
expense  report  to  the  Hilton  Hotel  Corporation. 

Q  He  did  not  have  any  expenses  while  at  the  May¬ 
flower?  A  No,  he  did  not. 

•  •  •  • 

932  Q  The  fact  is,  that  the  12%  per  cent  works  out 
precisely  in  accordance  with  the  total  earnings  that 

you  gave,  I  believe,  of  the  forty  millions,  and  the  five 
million  earnings  that  you  gave  for  Mayflower?  A  I  did 
not  figure  it  on  that  basis.  I  do  not  know  whether  your 
calculation  is  correct. 

Q  You  said  forty  million,  and  you  have  also  said  five 
million,  and  five  is  one-eighth  of  forty.  A  The  total  is 
forty-six  million,  as  I  remember  the  testimony.  The 
forty-six  million  was  a  total  business,  and  the  $570,000 — 
Q  It  is  roughly—  A  (Interposing)  I  did  not  figure 
it  from  that  standpoint 

Q  All  these  people  who  spend  so  much  time 

933  here— Mr.  Bmns  runs  a  hotel,  himself,  doesn’t  he? 
A  You  are  talking  about  now? 

Q  I  am  talking  about  the  time  you  are  talking  about, 
in  1946,  when  you  all  took  over.  What  was  Mr.  Binns 
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doing  then?  A  Mr.  Binns  a  part  of  this  time  was  the 
vice-president  in  charge  of  operations  in  the  Eastern 
Division.  He  supervised  the  operations  of  the  May¬ 
flower,  the  Plaza,  the  Roosevelt  Hotel,  and  the  Dayton- 
Biltmore,  and  the  Neale  House  in  Columbus. 

Q  He  now  runs  the  Waldorf,  doesn’t  he?  A  At  the 
present  time,  he  is  supervising  the  operations  of  the 
Waldorf  over  and  above  the  present  management  of  Mr. 
Frank  Reddy  and  supervising  the  operation  of  the  Roose¬ 
velt  over  and  above  Mr.  Dean  Carpenter,  the  general 
manager.  ;  '  .  1/ 

Q  And  supervising  the  operation  of  the  Mayflower 
over  the  management  of  Mr.  Mack?  A  No.  Mr.  Binns 
is  not  charged  with  that  responsibility  at  this  time. 

Q  Who  is  charged  with  that?  A  Mr.  Herndon. 

Q  Mr.  Herndon  was  managing  a  hotel  back  in  1946 
and  1947,  was  he  not?  A  I  don’t  know  the  exact 
934  date,  but  at  the  time  of  the  consolidation  Mr. 

Herndon  was  general  manager  of  the  Plaza  Hotel 
in  New  York.  Since  that  time,  he  moved  to  Chicago  and 
relieved  of  his  obligations  of  managing  that  hotel,  and 
was  in  strictly  supervisory  capacity.  : 

Q  Mr.  Ellison,  you  testified,  I  think,  that  there  was 
no  other  way  to  give  this  service  to  the  Mayflower,  in 
your  opinion,  of  course,  except  this  operating  contract? 
A  I  believe  you  have  restated — 

Q  (Interposing)  I  do  not  want  to  misquote  you  at 
all.  A  That  is  not  correct 

THE  COURT:  He  said  that  it  was  the  best  way,  in 
his  judgment 

THE  WITNESS:  That  is  correct 

Q  We  do  not  need  to  go  back.  You  did  state,  as  I 
wrote  it  down,  that  these  services  were  not  available  else¬ 
where.  Would  you  so  testify  now,  if  asked  that  question 
again?  A  The  exact  services  performed  under  this  con- 


tract  are  not  available  from  any  other  source  that  I 
know  of. 

935  Q  That  is  management  services?  A  I  said, 
the  services  performed.  I  did  not  say  manage¬ 
ment  services.  Yon  can  get  any  type  of  service  yon 
want,  if  yon  want  to  pay  for  it,  I  presnme,  if  yon  paid 
Statler  enough — 

Q  (Interposing)  But,  in  your  opinion,  there  are  no 
services —  A  (Interposing)  Statler  does  not  go  out 
and  solicit  it  and  neither  do  we. 

Q  In  your  opinion,  there  are  no  services  in  the  world 
like  those  offered  by  the  Hilton  Corporation?  A  It  is 
common  knowledge  that  the  Hilton  and  Statler  are  the 
two  largest  hotel  operating  companies  and  the  most  effi¬ 
cient  organizations  that  there  is  in  the  hotel  business. 

Q  If  the  stockholders  of  Mayflower  had  wanted  an 
operating  contract,  they  could  have  probably  made  one 
with  Statler,  couldn’t  they?  A  I  doubt  it  Since  they 
have  a  hotel  in  town,  they  would  not  want  to  compete 
against  themselves  without  a  terrific  fee,  and  to  the  detri¬ 
ment  of  the  hotel  they  own. 

Q  Or  perhaps  they  could  make  a  management  contract 
with  the  Knott  Hotels?  A  Probably  could. 

Q  In  fact,  there  are  quite  a  few  of  group  hotels  who 
are  glad  to,  or  at  least  do,  take  on  management 

936  contracts,  are  there  not?  A  There  has  been  in 
the  past  several  companies  that  make  it  a  busi¬ 
ness,  but  they  have  never  worked  out  very  satisfactorily. 
The  history  of  the  hotel  business  is  that  usually  a  man¬ 
agement  contract  or  management  services  are  awfully 
difficult  to  place  a  value  on,  because  the  common  practice 
is  that  when  you  finish  up  a  good  year  with  the  stock¬ 
holders,  they  will  say,  for  instance,  “Well,  we  just  paid 
those  fellows  a  lot  of  money  for  nothing.  We  would 
have  made  that  same  amount  of  profit  if  we  had  not 
hired  them.”  I  remember  Mr.  Hitz  had  a  similar  organ- 
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ization  do  that  It  was  not  very  successful  for  those 
various  reasons.  If  an  individual  is  operating  a  hotel 
and  he  wants  the  services  of  a  consulting  engineer,  he 
goes  out  and  buys  it,  and  he .  gets  a  bill  for  $2,000*' 
$3,000,  or  $10,000,  depending  upon  the  amount  of  the 
project.  But,  under  management  service,  you  add  up 
these  little  bills  into  one  big  bill  and  it  attracts  a  lot 
of  attention. 

Q  Yes,  it  does.  I  am  interested  in  your  computation 
of  savings  on  the  magazine  of  $25,000.  Saving  from 
what? 

•  •  •  • 

937  Q  A  saving  over  what,  Mr.  Ellison?  A  If  the 
Mayflower  Hotel  had  wanted  such  a  magazine  and 
printed  it,  it  would  have  cost  them  a  great  deal  more. 
We  just  calculated  the  cost  that  the  Hilton  Hotels  was 
paying,  and  found  that  the  employees  wanted  it,  the 
employees  in  the  Mayflower  wanted  it,  and  we  took  the 
total  cost  of  the  magazine  and  divided  by  the  number  of 
copies,  and  arrived  at  the  cost  per  copy,  and  then  figured 
out  the  number  of  copies  actually  distributed  to  the  em¬ 
ployees  of  the  Mayflower. 

Q  So,  you  started  out  by  figuring  what  it  would  cost 
Mayflower  to  publish  such  a  thing  if  it  wanted  to  pub¬ 
lish  such  a  thing;  is  that  what  you  said?  A  Restate 
the  question. 

MR.  GOODRICH :  Would  you  read  the  question. 

(The  question  was  thereupon  read  by  the  reporter.) 

THE  WITNESS:  No.  I  stated  in  my  testimony  this 
morning  that  the  Hilton  Hotels  Corporation  paid  $2^00 
actual  cost  of  that  magazine  for  the  benefit  of  the  em¬ 
ployees  of  the  Mayflower.  That  was  my  testimony  this 
morning. 

BY  MR.  GOODRICH: 

Q  Then  I  did  not  understand  you.  I  thought  you 
testified  you  saved  $2,500  on  the  publication  of  this  maga- 


zine.  A  No.  I  stated  that  it  cost  the  Hilton  Hotels 
Corporation  $2,500  to  give  the  employees  of  the 

938  Mayflower  that  publication. 

Q  $2,500.00  a  year?  A  $2,500  ayear. 

Q  This  Hilton  Items  is  what  yon  refer  tot  A  That 
is  right. 

Q  This  copy  is  for  June,  1949!  A  That  is  right. 

Q  Bo  yon  know  how  much  linage  there  is  in  that,  Mr. 
Ellison!  A  No,  I  do  not 

Q  How  many  pages  are  there!  A  Twenty  pages, 
apparently. 

Q  Will  yon  tell  the  Court,  please,  how  much  of  that 
twenty  pages  is  devoted  to  anything  about  the  Mayflower 
Hotel!  A  That  would  require  a  careful  examination  as 
to  the  news  items.  They  have  news  items  about  the  em¬ 
ployees  of  Mayflower. 

Q  Upon  what  page  is  that!  A  That  is  on  page  16. 

Q  How  big  a  space  is  that!  A  That  is  very  small 
space. 

Q  Go  ahead;  any  others!  It  is  very  small,  a  fourth 
of  a  column,  is  it  not!  A  No.  I  would  say  it  is 

939  closer  to  a  third  of  one  column. 

Q  Any  others!  A  There  is  a  picture  in  here 

of  the  league  leaders  and  prizes  and  trophies  of  the 
men’s  Mayflower  Bowling  League,  with  a  news  item. 

Q  How  much  space  do  those  take!  A  That  is  about 
a  quarter  of  a  column. 

Q  Any  others!  A  Well,  in  order  to  be  definite  about 
this,  I  would  have  to  read  the  entire  magazine.  You  do 
not  expect  me  to  do  that! 

•  Q  I  thought  it  would  be  a  comparatively  easy  thing 
to  do,  because  the  items  are  all  headed,  are  they  not!  A 
There  is  considerable  news  items  and  considerable  pic¬ 
tures.  There  are  twenty  pages  of  this.  I  am  not  familiar 
with  each  item. 

Q  Just  go  through  it  quickly  and  call  attention  to 
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all  the  items  yon  find  about  the  Mayflower.  Do  you  read 
it,'  yourself,  each  month?  A  Sure.  You  gave  me  a  copy 
dated  June,  1949.  I  read  it  every  month,  but  I  do  not 
keep  it  in  my  memory. 

.  Q  See  if  you  can  find  any  other  items  concerning  the 
Mayflower.  A  On  the  back  page  there  is  an  eighth  of 
a  column,  “At  the  Mayflower  Comedian  Bob  Hope 
940  from  Hollywood,  Bear  Admiral  Stone — ”  Well,  I 
guess  it  is  more  than  a  third  of  a  column.  It  gives 
a  list  of  the  distinguished  guests  of  the  Mayflower  for 
that  month. 

.  Q  Is  that  about  all  that  you  notice  on  a  quick  look 
through?  -A  Page  8,  there  is  an  article  about  Robert 
Hoffman  in  the  Mayflower  accounting  office. 

Q  How  much  space  does  that  take?  A  Oh,  about  a 
fourth  of  a  column. 

Q  Thank  you.  Any  others?  You  need  not  look  any 
longer,  Mr.  Ellison;:  r 

MB.  GOODRICH:  I  will  offer  that  in  evidence,  if  I 
may. 


Q  Now,  turning  for  just  a  moment  to  the  figures  of 
gross,  operating  profits,  which  you  gave,  Mr.  Ellison,  you 
noted  there  was  a  decline  between  1945  and  1946.  You 
knew  that  a  strike  occurred  at  the'  Mayflower  dur- 
943  ing  1946,  did  you?  A  That  is  correct 

Q  And  that  would  have  an  effect  on  its  earnings,  would 
it  not?  A  Yes. 

Q  A  bad  effect?  A-TYes. 

Q  Going  on  then  to  the  net  profits  after  taxes,  of 
which  you  gave  an  average  of  $348,000  for  the  years 
1944,  1945  and  1946,  and  an  average  of  $413,000  for  the 
years  1947,  1948  and  1949;  when  did  the  excess  profits 
tax  go  off,  if  you  remember?  A  I  don’t  remember  the 
exact  date,  but  I  believe  it  happened  in  1946. 

Q  So,  your  profits  for  1947, 1948  and  1949  are  relieved 
from  that  very  high  tax  that  was  on  them  in  the  three 
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years  prior?  A  That  is  correct  Business  conditions 
were  also  quite  different  in  those  three  years. 

Q  What  was  the  difference,  in  your  opinion?  A 
Well,  percentagewise,  you  would  have  to  figure  the  occu¬ 
pancy.  The  hotels  had  been  doing  a  capacity  business. 
As  I  remember,  they  dropped  down — first,  they  dropped 
down  to  about  ninety,  and  then  to  eighty-five,  and  then  to 
about  eighty.  Those  are  just  general  figures,  per- 

944  centage  of  occupancy. 

Q  The  excess  profits  tax  rate  ran  as  high  as 
ninety  per  cent,  did  it  not? 

MB.  ROTH:  Ninety-five. 

BY  MB.  GOODRICH: 

Q  Do  you  remember?  A  I  believe  it  was  ninety-five; 
I  am  not  sure  about  that;  on  a  certain  percentage  of 
profits,  not  all  of  them. 

Q  Graduated,  of  course.  A  Yes. 

Q  But  you  could  reach  the  ninety-five  bracket?  A 
Yes. 

Q  Is  there  any  question  in  your  mind  but  that  the 
removal  of  the  excess  profits  tax  made  a  great  difference 
in  the  profit  after  taxes  for  the  years  1947, 1948  and  1949? 
A  I  have  not  attempted  to  figure  out  how  great  a  bear¬ 
ing  that  had  on  the  profits. 

•  •  •  • 

945  BY  MB.  GOODRICH: 

Q  Let’s  go  to  the  capital  expenditures  for  just 
a  moment  I  am  not  going  into  detail.  During  the  war 
years,  it  was  pretty  difficult  to  make  any  refumishings 
or  renovations  or  additions  or  improvements  in  any  hotel? 
A  That  is  true. 

Q  And  that  was  true  of  the  Mayflower?  A  That  is 
true. 

Q  The  Mayflower,  like  all  hotels,  had  to  hold  back  on 
that  sort  of  program  until  the  war  was  over  and  supplies 
came  in  again;  is  that  right?  A  That  is  correct. 


755 

Q  So  that  when  the  Hilton  management  came  in,  as 
yon  testified,  there  was  a  lot  to  be  done  in  the  Mayflower? 
A  That  is  correct. 

Q  That  the  management  had  not  been  able  to  do  for, 
probably,  those  reasons?  The  money  was  at  hand  in  the 
Mayflower  Corporation  with  which  to  make  these  improve¬ 
ments,  was  it  not?  A  As  I  pointed  out,  the  Mayflower 
Hotel  Corporation,  at  the  end  of  the  three-year  period, 
has  more  money  than  it  had  when  we  took  it. 

Q  What  I  am  getting  at,  is  that  all  these  capital  ex¬ 
penditures  that  you  made  were  of  Mayflower  money, 

946  were  they  not?  A  We  consider  that  we  made  the 
capital  expenditures  out  of  the  profits  of  Mayflower. 

Q  But  they  are  the  profits  of  Mayflower's  aren't  they? 
A  Certainly. 

Q  And  you  made  some  of  them,  I  suppose,  from 
earned  surplus  on  hand?  A  No,  sir.  As  pointed  out  in 
the  balance  sheet,  I  do  not  consider  any  improvements 
were  made  out  of  earned  surplus.  The  earned  surplus 
has  increased  by  $2.30  a  share. 

Q  You  have  made- all  the  capital  improvements  out  of 
profits?  A  That  is  correct 

Q  How  much  cash  did  you  have  on  hand  when  Hilton 
came  in;  do  you  remember?  Do  you  have  your  balance 
sheet  there?.  A  Had  $148,000  cash  in  the  bank. 

MB.  JONES:.  You  mean,  as  of  December  31, 1  take  it? 

MB.  GOODBICH:  Yes. 

BY  MB.  GOODBICH: 

Q  In  addition  to  the  figures  you  gave  on  advertising, 
Mr.  Ellison,  as  Mayflower's  share  of  the  national  adver¬ 
tising,  the  local  advertising  is  paid  entirely  by  Mayflower, 
is  it  not?  A  Well,  all  of  the  Mayflower  advertis- 

947  ing  is  paid  by  the  Mayflower  Hotel  Company. 

Q  $97,000  average  for  1947,  1948  and  1949,  I 
believe  you  said;  and  in  addition  to  that,  some  $40,000 
for  group  advertising?  A  You  mean,  over  three-year 
period? 


Q  Yes;  same  three  years.  A  Yes. 

Q  If  you  have  your  balance  sheet  there,  again,  as  of 
December  31,  1946,  in  addition  to  the  cadi,  which  you 
mentioned,  you  had  accounts  receivable  of  $118,000,  did 
you  not?  A  I  show  $114,000. 

Q  I  am  working  from  the  joint  exhibit,  the  balance 
sheet  in  here.  A  Is  that  an  audited  statement? 

Q  It  is  in  evidence  in  this  case. 

•  •  •  • 

Q  This  is  the  annual  statement,  and  it  is  certified  by 
Wayne  Kendrick  and  Company.  I  do  not  care  about  the 
$4,000  difference. 

And  you  have  inventories  of  salable  supplies,  of 

948  $227,000,  according  to  this?  A  That  is  correct 

Q  And  United  States  Government  securities,  of 
$502,000?  A  That  is  correct 

Q  At  cost,  whatever  that  may  be. 

And  other  assets  of  $103,000  in  cash  deposits,  and  so 
on?  A  Well,  we  don’t  consider  those  as  cash  deposits, 
as  current  They  are  other  assets,  though. 

Q  There  is  $98,000  of  what  is  called  cash  deposits? 
A  I  do  not  have  the  breakdown.  Do  we  come  out  the 
same  on  current  assets,  $996,000? 

Q  I  am  looking  for  it  Yes,  we  do;  $996,000.  A  Do 
we  come  out  with  total  assets  of  nine  million,  nine  hun¬ 
dred  and  forty? 

Q  Yes.  So,  I  guess  we  are  dose  enough. 

In  computing  your  book  value,  Mr.  Ellison,  what  basis 
of  depreciation  did  you  use?  A  I  am  not  in  position  to 
say;  that  is,  per  the  audit  statements.  What  rates  they 
used,  I  am  not  familiar  with. 

Q  It  is  a  fact,  though,  is  it  not,  that  any  substantial 
change  in  depreciation  rates  or  allowances  would  affect 
the  total  fixed  assets  snd  so  affect  your  computa- 

949  tion  of  the  book  value  per  share?  A  I  do  not 
believe  I  follow  you. 
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Q  Let’s  get  at  it  this  way:  In  computing  your  book 
value  per  share,  you  worked  on  the  basis  of  the  total 
assets  and  capital,  less  liabilities,  and  divided  that  by  the 
number  of  shares?  A  I  took  the  net  worth  of  the  com¬ 
pany,  and  divided  by  the  number  of  shares,  to  get  the 
book  value. 

Q  In  determining  net  worth,  the  hotel  building  itself, 
as  well  as  all  its  equipment,  is  in  there  at  depreciated 
value,  is  it  not;  in  the  balance  sheet?  A  Yes. 

Q  So  my  question  is:  Any  substantial  change  either  t 
in  depreciation  rate  or  amount  of  depreciation  allowance 
would  upset  the  whole  balance  sheet,  would  change  the 
value  of  the  assets  upon  which  you  computed  your  net 
worth?  , 

,v«  ./  _  •  • 

950  THE  WITNESS:  Generally,  the  tax  status  of 
the  Mayflower,  as  I  understand  it,  we  are  in  the 

process  of  trying  to  make  a  settlement  with  the  Govern¬ 
ment,  and  we  expect  to  get  $100,000  or  $150,000  adjust¬ 
ment  on  taxes,  which  will  increase  the  book  value  more 
than  these  figures. 

BY  MR.  GOODRICH: 

Q  You  have  answered  my  question  by  stating  it  will' 
increase  the  book  value.  If  it  goes  the  other  way,  it 
would  decrease  the  book  value?  A  That  is  correct 

Q  That  is  all  I  wanted  to  know. 

Redirect  Examination 
BY  MR.  ROTH 

951  .  Q  You  were  asked  about  some  figures,  about 
'  changing  the  rooms  in  the  hotel  Of  course,  those 
rooms  were  taken  out  and  replaced;  isn’t  that  true?  I 
mean,  there  was  construction  both  ways,  wasn’t  there? 

A  Well— 

Q  (Interposing)  There  was  cost  both  ways  with  re- 


spect  to  removal  and  reconstruction  !  A  The  way  we 
look  at  it,  at  a  problem  of  that  kind,  is  what  the  total 
cost  is  going  to  be.  We  had  to  continually  do  business 
during  the  time  we  were  doing  this  business.  Certain 
rooms  had  to  be  moved  and  we  had  to  reallocate  space. 
We  were  looking  at  it  from  a  long-range  picture,  as  to 
whether  it  would  pay.  We  are  convinced  that  it  did  pay. 
We  got  it  almost  back  in  one  year. 

Q  The  newsstand — the  figure  had  to  do  with  the  re¬ 
construction  of  the  newsstand!  A  Yes. 

Q  Mr.  Goodrich  has  asked  you  about  these  increased 
costs  as  affecting  the  results  you  testified  to  here.  Did 
improved  operating  efficiencies  contribute,  also,  in  your 
judgment,  to  the  results  you  have  testified  to!  A  They 
did. 

MB.  BOTH:  I  think  that  is  all  I  have. 

•  •  •  • 


952  Recross  Examination 

BY  MB.  GOODBICH: 

Q  All  of  these  costs  we  have  been  talking  about,  Mr. 
Both  just  mentioned,  for  the  Town  and  Country  Boom, 
and  moving  the  drugstore,  and  so  on,  were  capitalized, 
were  they  not!  A  Not  all  of  them,  but  the  bulk  of 
them  were  capitalized. 

Q  You  got  by  with  repairs  as  much  as  you  could! 
A  Yes. 

•  •  •  • 


John  L .  Hennessey 


was  called  as  a  witness  on  behalf  of  the  defendants,  and 
being  first  duly  .sworn,  was  examined  and  testified  as  fol¬ 
lows: 


Direct  Examination 


BY  MB.  BOTH: 


vft: 


Q  Will  yon  state  your  name,  please?  A  John  L. 
Hennessey. 

953  Q  Where  do  yon  live?  A  22  Burwood  Lane, 
King  Point,  Great  Neck,  New  York. 

Q  What  is  yonr  business?  A  Business  consultant 

Q  Did  yon  ever  have  any  hotel  experience?  A  Fifty 
years. 

Q  Tell  ns  about  that  A  Well,  I  was  one  of  those 
youngsters  that  got  pushed  out  in  the  world  quite  early 
in  life.  I  started  as  an  elevator  boy,  worked  with  one 
company  from  1900  to  1910. 

Q  What  company  was  that?  A  The  Iroquois  Hotel, 
in  Buffalo,  for  George  H.  Wiley;  and  from  there  to  the 
Pontchartrain,  with  the  same  gentleman.  In  1910  I  went 
with  Mr.  Statler,  the  Statler  Hotel  Company.  I  was  with 
him  for  about  a  year;  went  to  Hotel  Rochester,  in  Roches¬ 
ter,  New  York.  Incidentally,  my  first  position  with  Stat¬ 
ler  was  third  assistant  steward  at  $65  a  month.  I  went 
to  Hotel  Rochester,  as  I  stated,  and  then  was  sent  for  by 
Mr.  Statler  and  was  with  the  Statler  Company,  going 
from  steward  of  Hotel  Statler,  Buffalo,  to  chairman  of 
the  board  of  that  company,  from  which  I  retired  Decem¬ 
ber  31, 1948. 

Q  You  were  chairman  of  the  Statler  Board  for  what 
period,  now?  A  1945  to  1948. 

Q  Mr.  Hennessey,  did  you  have  anything  to  do 

954  wiih  food  during  the  war  period?  A  Yes,  I  did. 

Q  Tell  us  about  that?  A  Well,  I  acted  as 
special  food  consultant  to  the  office  of  Secretary  of  War. 
I  was  one  civilian  selected  by  the  Army  to  pick  out  hotels 
as  redistribution  stations  for  the  boys  being  brought  back 
from  overseas  for  reassignment  I  wrote  the  fourteen- 
day  rotation  menus  for  these  boys;  I  write  the  recipes 
for  those  dishes.  I  was  then  called  into  Camp  Lee,  in 
Virginia,  and  taught  150  boys  how  to  prepare  and  serve 
this  food  to  the  returnees. 


.  Following  that,  I  was  asked  by  the  Secretary  of  War 
to  supervise  the  operation  of  these  hotels,  along  with  men, 
that  is,  officers,  assigned  to  me.  Then,  in  1945,  I  believe 
it  was  1945,  I  was  asked  to  head  a  group  of  civilians  to 
supervise  the  subsistence  activities  of  the  Army,  the  Army 
and  the  Air  Corps;  and  in  connection  with  that  1  wrote 
what  is  now  known  as  the  so-called  famous  Hennessey 
Report  on  army  feeding. 

Q  Did  you  work  with  General  Eisenhower!  A  Yes, 
1  did. 

Q  Were  you  decorated  or  were  your  war  efforts  re¬ 
warded  by  the  Government!  A  Yes.  I  was  awarded 
the  War  Department  highest  civilian  honor. 

955  Q  What  is  that!  A  Exceptional  Medal  of 
Merit 

Q  You  were  away  from  your  duties,  1  take  it,  of  the 
Statler  Group  during  that  period!  A  Yes. 

Q  Mr.  Hennessey,  have  you  been  in  the  courtroom  and 
heard  the  testimony  on  this  management  contract  that  the 
Hilton  Hotels  Corporation  has  with  the  Mayflower  Hotel 
Corporation!  A  Yes,  I  have. 

.  Q  Have  you  an  opinion  as  to  the  fairness  of  that  con¬ 
tract!  A  Yes.  I  think  it  is  eminently  fair  to  both  sides. 

THE  COURT :  The  first  question  is,  do  you  have  an 
opinion! 

BY  MR.  ROTH: 

.  Q  Just  answer  that  question  Yes  or  No.  A  Yes. 

Q  What  is  that  opinion! 


956  Q  What  is  your  opinion!  A  First  of  all,  I 
said  it  was  eminently  fair. 

Q  Upon  what  do  you  base  that!  A  ,  Well,  I  think,  if 
the  officers  of  the  Hilton  Company  were  asked  to  render 
anything  more  than  nominal  services  to  the  Mayflower 
Hotel,  they  should  be  paid  for  it 
Q  What  about  the  rate  of  compensation  in  this  con- 
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tract;  do  yon  have -any  opinion  on  that,  more  specifically ! 
A  I,  too,  think  that  is  fair. 

Q  Mr.  Hennessey,  did  yon  have,  anything  to  do  with 
the  building’  of:  the  Statler  Hotel  in  Washington!  A 
Yes,  I  did;  I  helped  plan  it  I  assisted  in  the  work  of 
constructing  it  I  laid  out  the  complete  plans  of 

957  the  hack  part  of  the  hotel,  pins  the  advice  I  was 
able  to  give  the  boys  in  the  front  part  As  a  mat¬ 
ter  of  fact,  I  took  part,  I  think,  in  every  move  they  made, 
so  far  as  the  planning  and  construction  of  that  hotel  is 
concerned,  i  * 

Q  What  kind  of  a  plant  is  that!  That  was  completed 
in  1943;  is  that  correct!  A  c  That  is  right. 

Q  Without  going  into  any  detail,  would  you  describe 
for  His  Honor  just  the  efficiency  of  that  plant;  is  it  the 
most  modern  hotel  plant  in  America,  or  just  that  ap¬ 
proach  to  it!  A  I  believe  it  is. 

Q  Can  you  give  us  just  a  little  detail  about  that,  the 
kitchen  arrangements,  and  so  forth!  A  Well,  the  rooms, 
themselves,  are,  I  think,  about  the  right  size  for  the 
average  traveling  person  today.  The  ceiling  heights  are 
right  It  is  completely  air-conditioned.  The  lobbies  are 
public  part,  as  well  as  guest  rooms  of  the  hotel.  Inf  act, 

we  even  air-conditioned  the  locker  rooms  for  the  em- 

■ 

ployees,  and  their  dining  rooms.  I  was  questioned  quite 
closely  by  some  of  the  others  of  our  company  on  air-condi¬ 
tioning  the  locker  rooms  for  employees,  when  that  was 
done.  I  told  them  my  own  story,  what  had  happened  to 
me  when  I  was  a  bellboy,  and  when  I  was  a  busboy,  and 
'  when  I  was  an  elevator  boy,  dressing  in  these  over- 

958  heated  locker  rooms,  unsanitary  locker  rooms.  So, 
we  even  went  into  those  departments  with  our  air- 

conditioning.  7  ;p 

I  was  responsible  for  all  kitchens,  including  the  ban¬ 
quet  kitchens.  I  think  they  are  the  most  ^Efficient  laid-out 
kitchens  in  this  country  today. 
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Q  In  a  plant  of  that  character,  which  yon  have  rather 
briefly  described,  is  the  hotel  apt  to  furnish  pretty  fair 
competition  in  a  city?-  A  I  certainly  would  think  so. 

Q  With  the  new  plant,  the  operating  efficiencies  can 
be  put  into  effect  much  more  rapidly  and  effectively,  can 
they  not?  A  Oh,  yes,  indeed. 

Q  Before  you  built  the  Statler  in  Washington,  did  you 
consider  the  purchase  of  any  Washington  hotels?  A  Yes, 
we  did.  As  a  matter  of  fact,  the  officers  of  our  company, 
and  I  am  speaking  for  myself  now,  came  to  Washington 
because  we  felt  that  Washington  was  destined  to  be  the 
capitol  of  the  world.  We  looked  at  the  Mayflower;  we 
looked  at  one  or  two  other  houses.  As  a  matter  of  fact, 
we  went  through  the  Mayflower  on  two  different  occasions 
with  Mr.  Poleo.  We  considered  making  an  offer  for  it, 
but,  after  the  second  inspection,  I,  as  one  officer  of  the 
company,  felt  that  the  physical  condition  of  the  building 
was  such  that  we  would  prefer,  if  we  came  into  a 
959  town  of  this  kind,  or  a  city  of  this  kind,  to  spend  . 

our  money  on  new  properties  rather  than  putting 
it  into  old  properties, — not  exactly  old,  but  some  twenty 
or  twenty-five  years  old. 

Q  Did  you  believe  at  that  time  that  necessary  struc¬ 
tural  changes  were  necessary  in  the  public  spaces  at  the 
Mayflower?  A  Very  much  so. 

Q  And  the  kitchen;  did  you  believe  that  required  at¬ 
tention?  A  Well,  you  see,  we  operate — I  know  Mr.  Binns 
doesn’t  like  this — but  we  are  a  chain  operation,  and,  I 
think,  a  very  successful  chain  operation.  We  cater  to 
large  convention  groups,  convention  and  other  groups, 
and  in  order  to  get  that  business,  of  course,  we  must  pro¬ 
vide  the  necessary  public  space  for  them. 

Now,  I  felt  that  the  Mayflower  did  not  provide  that 
space  and,  therefore,  in  order  to  get  that  business  and 
hold  it,  we  had  to  provide  the  other  kind  of  services 
for  it. 


Q  Was  1945  a  big  hotel  year?  I  mean,  from  the  stand¬ 
point  of  earnings?  A  Yes,  it  was.  I  think  it  was  one 
of  the  biggest  in  the  history  of  hotels,  of  the  hotel  busi¬ 
ness. 

Q  When  did  the  downward  trend  start,  Mr.  Hennes¬ 
sey?  A  We  certainly  looked  at  it  very  carefully  in 
1946,  and  that  is  about  when  it  started. 

960  Q  And  the  peak  had  been  reached  in  1945,  and 
the  downward  trend  started  in  1946?  A  That  is 

right. 

Q  In  view  of  your  knowledge  of  the  Mayflower  prop¬ 
erty,  would  it  be  your  opinion  that  the  expert  service 
that  has  been  testified  to  was  necessary  here  to  meet  the 
competition  in  Washington?  A  Naturally,  I  would  think 
so,  having  provided  those  services  for  our  hotels  and  for 
others  over  a  period  of  a  great  many  years,  or  other, 
rather.  Frankly,  in  listening  to  this  testimony,  I  just 
can’t  conceive  how  any  one  person  could  provide  or  have 
the  knowledge,  the  over-all  knowledge,  of  the  operation 
of  a  hotel,  that  you  could  get  from  a  group  of  experts. 
I  don’t  see  how  any  person,  no  matter  how  smart  he  is, 
could  have  that  knowledge. 

If  I  were  the  owner  of  the  Mayflower,  and  with  the 
Statler  coming  into  the  picture,  and  they  do  have  a  bunch 
of  experts — 

Q  (Interposing)  The  Statler  does?  A  They  cer¬ 
tainly  do. 

— I  would  certainly  cover  myself  in  every  possible  way. 

Q  Am  I  correct  in  taking  from  your  answer  that  you 
believe  that  there  was  a  necessity  for  this  specialized 
service  at  the  Mayflower,  starting  with  1946,  when 

961  this  downward  trend  came?  A  Yes,  I  do.  I  think 
they  were  in  very  much  better  position  to  compete 

with  the  over-all  policy  of  Statler  than  they  would  have 
been  had  they  confined  the  management  to  one  person. 

Q  Mr.  Hennessey,  if  the  Hilton  Group  had  not  under¬ 
taken  this  work,  under  the  management  contract,  would 


it  be  your  opinion,  with  your  knowledge  of  the  Mayflower, 
that  they  would  have  had  to  employ  specialized  people 
in  the  hotel  field  to  meet  this  competition?  A  I  would 
certainly  think  so. 

Q  And  that  would  have  cost  money,  wouldn’t  it?  A 
It  certainly  would. 

Q  I  would  like  to  ask  you  this  question:  Mr.  Hen¬ 
nessey,  do  you  believe  that,  based  upon  your  fifty  years 
of  hotel  experience,  the  services  which  were  rendered  by 
the  Hilton  organization  to  Mayflower  under  the  manage¬ 
ment  contract  could  have  been  performed  by  an  individ¬ 
ual  operator?  A  I  do  not. 

Q  Now,  you  have  heard  the  testimony  here  about  this 
lounge — I  do  not  want  to  labor  that;  it  seems  to  be  in  de¬ 
tail — but  would  the  fact  there  was  some  money  lost  in 
entertainment  on  the  lounge,  would  you  contribute  that  to 
bad  judgment  or  bad  discretion  in  the  operation  of 
962  the  property?  A  Not  necessarily,  no.  I,  per¬ 
haps,  have  a  peculiar  slant  on  what  the  public  ex¬ 
pects  in  the  way  of  services  from  a  hotel.  I  feel  that 
when  a  person  walks  into  a  hotel  and  pays  seven,  eight, 
nine  or  ten  dollars  a  day  for  a  room,  he  is  not  paying 
that  money  for  a  room,  alone;  he  is  paying  that  for  a 
package,  and  that  package  includes,  well,  the  service  of 
coffee  shops,  the  better-class  dining  rooms,  a  place  to  dine, 
a  place  to  dance,  a  place  to  see  entertainment,  if  they 
choose  to  look  for  that  service. 

I  think  the  hotel  today — I  am  talking  about  the  large 
hotels  in  the  larger  cities — who  overlook  that  one  fact, 
are  going  to  pay  for  it  eventually.  I  know  we,  in  Staffer 
Hotels,  spend  considerable  money  each  year,  feeling  that 
was  the  service  the  guests  were  looking  for  and  we  had 
to  provide. 

Q  Irrespective  of  the  gain  or  loss?  A  That  is  right 

Q  I  asked  you  the  question  a  moment  ago  about  wheth¬ 
er  the  services  could  have  been  performed  by  an  individ¬ 
ual  operator.  Could  they  have  been  performed  by  just  a 


board  of  directors  of  a  company,  say,  the  board  of  direc¬ 
tors  of  Mayflower  f  A  No. 

Q  And  by  a  non-paid  officer?  A  I  donbt  it. 
963  Q  And  yonr  answer  is  Yes  or  No?  A  No. 

Q  On  this  entertainment  thing — do  you  know 
anything  about  the  lady  who  was  mentioned  here  this 
morning  by  Mr.  Ellison,  Miss  Abbott?  A  I  know  her 
very  well 

Q  What  is  her  experience?  A  I  think  she  is  the 
outstanding  person  in  her  line  in  the  country.  As  a  mat¬ 
ter  of  fact,  I  have  frequently  gone  to  Miss  Abbott  seek¬ 
ing  advice  on  the  use  of  dance  bands  and  entertainment, 
and  so  forth.  She  is  outstanding. 

MB.  BOTH :  That  is  all  I  have. 


965  Q  Do  you  know — beyond  the  testimony  you  have 
heard  here — anything  about  the  details  of  the  serv¬ 
ices  rendered  by  Hilton?  A  No,  I  do  not. 

Q  Have  you  read  the  operating  contract  between  Hil¬ 
ton  and  Mayflower?  A  Yes,  I  have. 

Q  Do  you  recall  who  signed  it?  A  No,  I  don’t  know 
that. 

Q  I  will  tell  you  it  is  signed  by  Joseph  P.  Binns,  as 
Executive  Vice  President  of  the  Mayflower.  You  know 
Mr.  Binns?  A  Yes,  I  da 

Q  And  you  know  he  is  connected  with  the  Hilton 
Hotels?  A  That  is  right. 

966  Q  It  is  attested  for  the  Mayflower  Hotel  by 
William  J.  Friedman,  Secretary.  Do  you  know  Mr. 

Friedman?  A  I  do  not.. 

Q  You  have  heard  him  described  here?  .  A  I  have. 
Q  Asa  member  of  the  firm  of  Gottlieb,  Both — 


BY  MB.  GOODBICH: 

Q  And  it  is  signed  on  behalf  of  Hilton  Hotels  Corpo¬ 
ration  byEL.  Ludwig.  Do  you  know  Mr.  Ludwig?  A 
I  do  not. 
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Q  Yon  have  heard  him  described  as  connected  with 
the  Hilton  group?  A  Oh,  yes. 

Q  And  attested  for  Hilton  Hotels  by  G.  H.  Linden- 
man.  Do  yon  know  Mr.  Lindenman?  A  I  do  not 
Q  Yon  have  heard  him  described?  A  I  have. 

Q  As  a  member  of  the  Hilton  organization. 

Under  all  the  circumstances,  Mr.  Hennessey,  that  yon 
have  heard  here  in  the  court  room  during  this  trial, 

967  do  yon  think  the  arbitration  danse  in  that  con¬ 
tract  is  “eminently  fair,”  I  believe  are  the  words 

yon  used?  A  As  a  matter  of  fact,  I  haven’t  given  that 
a  lot  of  thought 

Q  Will  yon  give  it  a  little  thought  now?  Would  yon 
like  to  read  it?  A  0.  K. 

Q  If  yon  don’t  want  to  read  it  all,  I  will  remind  yon 
that  if  any  question  comes  up,  a  question  of  reasonable 
cause,  a  dispute  arises,  the  owner  is  to  appoint  one  arbi¬ 
trator  and  Hilton  is  to  appoint  another;  and  those  two 
are  to  agree  on  a  third. 

How,  from  the  testimony  yon  have  heard,  yon  know 
that  “owner”  and  “Hilton”  are,  for  the  purposes  of 
this  contract  almost  one  and  the  same? 

THE  COURT:  Almost  one  and  the  same? 

ME.  GOODRICH:  I  will  strike  the  “almost,”  sir,  if 
I  may. 

THE  COURT:  I  mean,  I  think  we  ought  to  look  the 
situation  fairly  in  the  face.  Personally,  as  I  have  said 
more  than  once,  I  don’t  see  any  difference,  none  at  alL 
BY  MR.  GOODRICH: 

Q  In  view  of  the  Court’s  remarks  and  your  knowledge 
of  the  situation,  do  you  think  the  arbitration  danse 

968  is  eminently  fair?  A  I  don’t  know  that  I  could 
say,  “Yes,”  to  that. 

MR.  GOODRICH:  I  have  no  farther  questions,  Mr. 
Hennessey.  Thank  you. 

•  •  •  • 
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J.  E.  Frawley 

was  called  as  a  witness  by  the  defendants  and,  being  first 
dnly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
BY  MB.  ROTH: 

Q  State  yonr  name,  please.  A  J.  E.  Frawley. 

Q  "Where  do  yon  live,  Mr.  Frawley?  A  Detroit, 
Michigan. 

Q  What  is  yonr  business  ?  A  Hotel  business. 

Q  Give  us  a  little  background  of  your  experience  in 
that  business.  A  I  started  in  the  hotel  business  in  1908, 
forty-two  years  ago,  as  a  bellboy.  I  have  worked  as  a  bus 
boy,  an  elevator  operator,  storeroom  man;  I  have  worked 
in  practically  every  department  of  a  hotel. 

969  I  will  skip  a  lot  of  the  preliminaries.  I  became 
general  manager  in  1931  of  the  four  hotels  oper¬ 
ated  by  William  Randolph  Hearst  in  New  York  City.  I 
was  his  general  manager. 

I  joined  the  National  Hotel  Management  Company  in 
the  latter  part  of  1932;  and  stayed  with  that  organization 
for  several  years,  eventually  becoming  executive  vice  pres¬ 
ident  in  charge  of  the  operations  of  eight  hotels. 

I  resigned  from  that  company  in  December  1938  to  go 
in  business  for  myself. 

Q  Are  you  in  business  for  yourself  now?  A  Yes. 

Q  What  property  are  you  connected  with?  A  I  am 
president  of  the  Fort  Shelby  Hotel  in  Detroit,  in  which  I, 
personally,  own  approximately  a  twenty-five  per  cent  in¬ 
terest  That  is  a  750-room  hotel 

I  own  the  controlling  stock  in  the  operating  company 
of  the  McClure  Hotel,  Wheeling,  West  Virginia.  I  own 
the  controlling  stock  in  the  Frawley  Hotel  Company, 
which  operates  on  a  lease  the  Chippewa  Hotel  in  Manistee, 
Michigan;  and  owns  the  lands,  building  and  equipment  of 
the  Stearns  Hotel,  in  Ludington,  Michigan. 


-•  Q  When  yon  spoke  about  the  National  Hotel  Manage¬ 
ment  Company,  what  hotels  did  yon  have  to  do 

970  :  with  when  yon  were  with  that  organization?  A 

Well,  we  had  management  contracts  on  the  Lexing¬ 
ton  in  New  York,  the  Book-Cadillac  in  Detroit,  The  Neth¬ 
erlands  Plaza  in  Cincinnati,  the  Van  Cleve  Hotel  in  Day- 
ton,  Ohio,  the  Congress  Hotel  in  Chicago.  Did  I  mention 
the  Nicolette  in  Indianapolis? 

Q  No,  yon  did  not  A  The  Adolphis  in  Dallas,  Texas. 
We  at  one  time  operated  the  Ritz  Carlton  in  Atlantic  City 
on  a  management  contract  We  operated  the  Beekon 
Hotel,  an  apartment  hotel,  in  New  York  City. 

Q  Did  yon  ever  have  any  official  connection  with  the 
American  Hotel  Association?  A  Yes,  I  was  an  officer  of 
it,  and  finally  became  president  I  was  president  of  the 
American  Hotel  Association  for  eighteen  months,  and 
afterwards,  chairman  of  the  board  for  a  similar  period. 

Q  What  period  did  that  cover,  do  yon  recall?  A 
From  ’43  until  along  in  *46, 1  believe. 

Q  Mr.  Frawley,  have  yon  been  in  Court  here  and 
heard  the  testimony  on  the  management  contract  issue? 
A  Yes,  I  have  been  here  since  last  week.  • 

Q  And  have  yon  formed  an  opinion  as  to  the  fairness 
of  that  contract?  A  Yes,  I  have. 

971  Q  Will  yon  express  that  opinion?  A  I  believe 
that  the  contract  is  quite  fair.  I  don’t  believe  that 

the  Mayflower  Hotel  or  any  other  hotel  could  get  the 
services  ,  that  have  been  rendered  to  them  under  that  con¬ 
tract,  as  have  been  testified  to  here,  in  any  other  way.  I 
don ’t  believe  it  would  be  available  to  them. 

Q  Have  yon  an  opinion  as  to  the  fairness  of  the 
charge  under  that  contract?  A  I  think  it  is  quite  fair. 

Q  Do  yon  have  any  opinion  as  to  the  necessity  for 
having  this  contract  under  the  conditions,  the  competitive 
conditions  which  have  been  described  here?  A  Well,  I 
can  say  that  if  I  had  been  a  member  of  the  board  of  direc- 


tors  of  the  Mayflower  Hotel,  that  I  would  have  felt  it 
was  a  necessity. 

Q  Is  it  yonr  opinion  that  it  was  a  necessity  under 
the  circumstances?  A  Yes. 

Q  Mr.  Frawley,  in  connection  with  your  experience 
with  the  National  Hotel  Management  Company,  did  those 
contracts  operate  on  hotels  where  they  also  had  what 
might  be  termed  the  resident  manager?  A  Oh,  yes,  the 
resident  manager  was  always  in  the  picture,  and  paid 
for  by  the  company  that  paid  ns  for  our  management 
services. 

Q  And  were  the  management  services  services 
972  having  to  do  with  the  matters  that  have  been  testi¬ 
fied  to  here  in  a  general  way,  at  least?  A  Yes. 

Q  Bo  yon  have  an  opinion  as  to  the  valne  which  comes 
to  a  hotel  property  by  virtne  of  such  services  ?  A  I  have 
a  very  definite  opinion.  I  believe  that  the  services  are 
quite  valuable  to  a  hotel  in  every  respect  that  has  been 
testified  to  here  during  this  trial. 

Q  Do  you  have  anything  further  to  add  to  that?  A 
No,  I  don’t  believe  so,  Mr.  Both. 


973  Q  Mr.  Frawley,  let  me  ask  you  the  same  ques¬ 
tions  I  asked  Mr.  Hennessey.  I  realize  you  are 
here  as  an  expert  hotel  man;  and  I  haven’t  the  slighest 
intention  to  attack  your  qualifications  or  your  expert  opin¬ 
ions.  A  I  am  a  student  of  the  hotel  business. 

Q  I  beg  your  pardon?  A  I  am  a  student  of  the  hotel 
business. 

Q  When  you  stop  trying  to  learn  in  the  hotel  business, 
or  any  other  business,  you  had  better  get  out 

Would  you  describe  yourself  as  rather  contract-minded, 
if  I  may  use  that  term,  with  respect  to  hotel  operation? 
A  Yes.  I  think  I  could  describe  it  as  this:  That  the 
company  that  I  was  associated  with,  the  National  Hotel 
Management  Company,  was  a  company  that  provided  noth¬ 
ing  but  manpower,  experience  and  know-how.  We  had 
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no  money  invested  in  any  hotel.  We  made  onr  living 
strictly  out  of  management  contracts. 

Q  And  except  for  the  Hilton  group  investment  in  the 
hotels  it  has,  I  would  say  you  were  trying  to  do  the  same 
sort  of  thing  they  are  trying  to  do  in  the  service  they 
have  described  here.  A  At  the  Mayflower,  here. 

Q  Except  what  you  have  heard  in  the  court  room,  do 
you  know  anything  about  the  details  of  the  Hilton 

974  service?  A  No,  I  don’t. 

Q  You  have  read  the  management  contract?  A 
No,  I  haven’t  They  have  given  me  some  highlights  of  it; 
but  I  have  not  read  the  management  contract. 

Q  You  know  that  it  takes  one  per  cent  of  the  gross — 
A  Yes. 

Q  — whether  the  Mayflower  makes  money  or  not?  A 
That  is  right 

Q  You  know  that  there  is  a  bonus  payment  on  top 
of  that —  A  Yes;  they  have  told  me  that. 

Q  — on  described  gross  operating  profits,  or  defined 
net  income,  I  have  forgotten  the  term.  A  They  have 
told  me  the  highlights  of  those  things. 

Q  Did  they  show  you  the  arbitration  clause?  A  No, 
they  didn’t. 

Q  Did  you  hear  my  description  of  the  arbitration 
clause ?  A  Frankly,  you  walked  over  here ;  and  I  couldn’t 
hear  you  over  here. 

Q  I  will  be  glad  to  go  through  it  with  you.  Do  you 
know  the  gentlemen  who  signed  the  contract?  Did  you 
hear  me  take  up  with  Hennessey  the  names?  A  I  heard 
the  names;  but  I  don’t  recall  them  right  now. 

975  Q  On  behalf  of  the  Mayflower  Hotel,  the  con¬ 
tract  is  signed  by  Joseph  P.  Binns,  Executive  Vice 

President,  and  William  J.  Friedman,  as  Secretary.  A  I 
know  both  of  them,  yes. 

Q  You  recognize  them  both  as  members  of  the  Hilton 
organization?  A  That  is  right,  yes. 

Q  On  behalf  of  the  Hilton  Hotels,  the  contract  is  signed 
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by  H.  L.  Ludwig,  Vice  President,  and  G-.  H.  Lindenman, 
Assistant  Secretary.  A  I  know  Mr.  Ludwig.  I  don’t 
know  Mr.  Lindeman. 

Q  Ton  recognize  Mr.  Ludwig  as  a  member  of  the  Hil¬ 
ton  organization?  A  Yes. 

Q  Now,  this  arbitration  clause,  Mr.  Frawley,  which  I 
will  be  glad  to  hand  you  to  read,  if  you  want  to —  A 
No,  I  don’t  want  to. 

Q  — provides,  in  brief,  that  the  owner,  who  in  this 
contract  is  described  as  Mayflower,  may  appoint  an  arbi¬ 
trator,  and  the  operator,  who  in  this  contract  is  described 
as  Hilton  Hotels,  may  appoint  an  arbitrator  in  event  of 
any  dispute  upon  a  question  of  reasonable  cause  for  the 
forfeiture  of  the  contract  These  two  arbitrators,  so  ap¬ 
pointed,  are  to  choose  a  third.  If  they  are  unable 
976  to  agree  upon  a  third,  then  the  Senior  Judge  of  the 
United  States  District  Court  for  the  Eastern  Divi¬ 
sion  of  Illinois  is  to  appoint  the  third  man;  and  in  the 
event  that  Judge  refuses  to  act,  the  Senior  Judge  of 
the  United  States  Circuit  Court  of  Appeals  for  the  Sev¬ 
enth  Circuit  is  to  appoint  the  third  arbitrator;  and  the 
decision  of  these  three  arbitrators — and  I  am  quoting — 
“shall  be  binding  and  conclusive  upon  the  owner  and  Hil¬ 
ton  and  shall  not  be  subject  to  review  by  any  court.” 

In  view  of  all  the  circumstances  and  the  interlocking 
relationships  here,  do  you  regard  that  arbitration  clause 
in  the  contract  as  fair?  A  I  would  like  to  ask  you  a 
question,  if  I  may. 

Q  Yes,  surely.  If  it  is  in  connection  with  the  contract. 
A  Yes. 

Q  Surely.  A  I  didn’t  want  to  be  confused  and  not 
say,  yes,  or,  no,  when  I  was  supposed. 

Q  My  dear  sir,  I  haven’t  the  slightest  desire  to  con¬ 
fuse  you.  A  In  making  the  answer,  can  I  make  an  ob¬ 
servation  along  with  it? 

Q  You  say  anything  you  like.  A  Fine,  thank  you. 
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After  listening  to  the  testimony  of  Mr.  Fleming 

977  and  Mr.  Folger  here,  I  would  say  that  the  contract 
is  fair.  I  just  wanted  to  qualify  it,  if  I  was  per¬ 
mitted  to,  with  that  statement. 

Q  And  your  opinion  that  the  contract  is  fair  applies 
also  to  this  arbitration  clause  to  which  I  have  just  di¬ 
rected  your  attention?  A  Yes,  sir. 

•  •  •  • 

Norbii  F.  Sherman 

was  called  as  a  witness  by  the  plaintiffs  and,  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
BY  MB.  BOTH: 

■  Q  Will  you  state  your  name,  please?  A  Norbit  F. 
Sherman. 

-  Q  Where  do  you  live,  Mr.  Sherman?  A  8512  Key¬ 
stone  Avenue,  Skokie,  Illinois. 

Q  Which  is  right  out  of —  A  Suburban  Chicago. 

Q  What  is  your  connection  with  the  Hilton  Hotels? 
A  I  am  general  purchasing  agent  of  the  Hilton  Hotels 
Corporation. 

978  THE  COUBT:  What  is  yoni  position,  sir? 
THE  WITNESS:  Purchasing  agent  for  the  Hil¬ 
ton  Hotels  Corporation. 

BY  MB.  BOTH: 

Q  In  other  words,  you  are  on  the  staff  of  the  central 
organization?  A  lam  the  central  purchasing  agent,  yes. 

Q  Yes.  And  what  is  the  central  purchasing  agent 
charged  with  doing  in  the  Hilton  organization?  A  I 
am  charged  with  the  responsibility  of  effecting  arrange¬ 
ments  nationally  that  would  be  to  the  benefit  of  the  hotels 
to  procure  merchandise  economically. 

Q  Through  a  mass  purchasing?  A  Through  volume 
and  mass  purchasing,  entirely. 
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Q  Yes.  Now,  Mr.  Sherman,  I  direct  your  attention  to 
the  so-called  procurement  agreement  with  Marshall  Field 
and  Company.  Do  you  recall  that?  A  I  do,  sir. 

Q  Have  purchases  been  made  under  that  procurement 
agreement  for  the  Mayflower  Hotel?  A  Oh,  yes,  yes, 
considerable. 

Q  Can  you  tell  us  something  about  the  purchases  for 
the  years  1948  and  1949?  A  Yes,  sir. 

ME.  GOODRICH:  I  think  you  -forgot  to  say 
979  how  long  he  had  been  purchasing  agent  I  don’t 
want  to  object 
BY  MR.  ROTH: 

Q  How  long  have  you  been  purchasing  agent,  Mr. 
Sherman?  A  You  mean  you  want  a  background  of  my 
experience? 

Q  Yes,  the  background  of  your  experience.  I  should 
have  asked  you  that  A  In  1929,  I  started  in  the  May¬ 
flower  Hotel,  in  Washington,  as  a  freight  elevator  opera¬ 
tor,  and  rose  up  through  the  ranks,  in  several  capacities. 
Also,  I  was  assistant  controller  to  Mr.  Sheehan,  when  he 
was  chief  accountant  without  portfolio. 

later,  I  was  appointed,  in  January  1950,  as  purchasing 
agent  for  the  Mayflower  Hotel  Corporation.  In  that 
capacity,  I  served  until  July  of  ’42,  when  I  was  com¬ 
missioned  in  the  United  States  Army;  and  at  that  time 
1  was  appointed  to  the  Purchases  Division  Headquarters, 
Army  Service  Forces,  where  I  was  a  purchasing  and  con¬ 
tracting  officer  in  Headquarters. 

Later,  I  was  assigned  to  the  Readjustment  Division 
under  General  Hausman;  and  I  served  as  Contract  Termi¬ 
nation  and  Property  Disposal  Officer  until  I  was  appointed 
in,  I  think  it  was,  November  1945,  as  hotel  supervisor  in 
charge  of  the  Lake  Placid  Club,  which  was  one  of  the 
redistribution  stations  that  Mr.  Hennessey  spoke 
of  in  the  Army. 

•  •  •  • 


980 


774 


I  Then  in  December  ’45, 1  was  returned  to  the  Mayflower 
as  purchasing  agent;  and  remained  there  until  I  was  ap¬ 
pointed  in  March  of  1949  as  purchasing  agent  for  the 
Hilton  Hotels  Corporation  in  Chicago. 

BY  MB.  BOTH: 

Q  So  that  you  knew  the  purchases  the  Mayflower  was 
making  through  ’48,  did  you  not,  by  virtue  of  your  posi¬ 
tion  with  the  Mayflower  Corporation?  A  Yes,  sir. 

Q  Then,  of  course,  you  went  to  Hilton  in  ’49?  A 
That  is  correct. 

Q  Let’s  go  now  to  the  question  I  asked  you  about  the 
purchases  under  this  Field  contract  in  ’48  and  ’49. 

MB.  BOTH:  You  don’t  mind  if  he  refers  to  figures 
here? 

MB.  GOODRICH :  I  don’t  mind. 

MB.  BOTH:  You  don’t  mind  if  he  refers  to  notes  for 
figures? 

•  •  •  • 

982  THE  WITNESS:  The  Marshall  Field  Procure¬ 
ment  Agreement  is  an  arrangement  whereby  we  can 

procure  certain  supplies  -and  euipment  from  them  at  their 
cost,  less  cash  discount,  less  all  cash  rebates,  plus  flat  five 
per  cent 

MR  GOODBICH:  Their  cost,  less — 

THE  WITNESS:  Cash  rebates— 

MB.  GOODBICH:  — cash  rebates— 

THE  WITNESS:  — less  cash  discounts. 

MB.  GOODBICH:  — plus  five  per  cent? 

THE  WITNESS:  Plus  five  per  cent 
MB.  GOODBICH:  Thank  you. 

THE  WITNESS:  And  during  the  years  of  1948  and 
’49,  the  Mayflower  procured  under  that  arrangement  $335,- 
829.67  worth  of  actual  purchases.  Had  they  bought  that 
on  the  outside,  under  their  previous  sources  of  supply — 
I  should  say,  had  I  bought  it,  or  when  I  did  buy  it, 

983  it  would  have  cost  the  Mayflower  $388,797.72.  It  re¬ 
flects  a  savings  of  $52,968.05,  or  a  percentage  of 
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15.7  per  cent  savings  on  $388,000  worth  of  purchases. 

BY  MR.  ROTH: 

Q  Now,  without  going  into  the  detailed  figures,  which 
will  not  be  necessary,  can  you  just  tell  the  Court  what 
the  purchases  consisted  of;  what  the  items  were?  I  mean, 
linen  or  china,  or  what  was  it?  A  Linen,  excluding  table 
linen,  fabrics,  carpets,  furniture,  silver,  glass,  china,  air 
conditioning  equipment  and  units,  and  miscellaneous. 

Q  Now,  under  that  procurement  contract  with  Marshall 
Field  &  Company,  was  there  rendered  to  Mayflower  any 
planning  or  decorating  service  in  the  rehabilitation  of  the 
following  spaces :  The  Presidential  Dining  Room,  the  East 
Room,  the  Williamsburg  Room,  Fifth  Room —  A  Floor. 

Q  — Main  Lobby  and  Mezzanine,  and  individual  rooms 
numbered  901  to  925,  and  rooms  1001  to  1025?  A  Yes, 
sir. 

Q  Was  there  any  charge  made  for  that  service  by 
Marshall  Field  &  Company?  A  The  services  of  deco¬ 
rators  and  consultants  are  included  in  the  terms  of  the 
Marshall  Field  contract  to  all  Hilton  Hotels  at  no 
984  cost,  except  the  traveling  expense  of  the  representa¬ 
tive  to  and  from  the  hotel. 

Q  Now,  do  you  know  what  it  would  have  cost  the  May¬ 
flower  if  this  Marshall  Field  contract  had  not  been  in  effect 
for  the  planning  and  decorating  services  on  the  rooms  that 
I  have  mentioned,  or  the  space  that  I  have  mentioned?  A 
I  would  hate  to  hazard  a  guess  as  to  what  it  would  have 
cost  them;  but  I  know  what  it  cost  Marshall  Field. 

Q  What  did  it  cost  them?  A  It  cost  them  $10,700, 
which  is  their  actual  cost  in  labor,  materials  and  other  ex¬ 
pense  which  Field’s  expended  to  perform  this  service. 
That  is  actually  taken  from  their  cost  records  and  their 
time  and  labor  reports. 

There  is  no  provision  for  profit  in  that  figure;  and,  cer¬ 
tainly,  I  don’t  think  that  any  decorating  firm  would  oper¬ 
ate  without  a  profit 
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Q  Now,  in  connection  with  that  mass  purchasing  pro¬ 
gram — call  it  that — does  yoor  organization,  or  do  yon  in 
your  purchasing  organization  anticipate  market  rises  so  as 
to  give  protection  to  your  hotels,  such  as  the  Mayflower 
or  any  others  of  these?  A  Very  definitely,  sir;  that  is 
our  sole  function. 

Q  Pardon  me?  A  That  is  quite  a  function. 

985  Q  It  is  an  important  function?  A  Very  defi¬ 
nitely. 

Q  Can  you  tell  us,  in  fact,  if  anything  has  been  done 
in  that  regard,  as  far  as  the  Hilton  Hotels  are  concerned? 
A  Yes.  As  an  example,  we  purchased — or  the  corpora¬ 
tion  purchased  some  30-odd  thousand  dollars  worth  of 
carpeting,  which  was  purchased,  stored — 

Q  Thirty  thousand  dollars  or  yards?  A  Yards, 
yards,  I  beg  your  pardon.  Thirty  thousand  yards  of  car¬ 
peting  purchased  at  the  corporations’  expense  prior  to  mill 
increases;  and  this  carpet  was  stored  at  corporation  ex¬ 
pense  until  there  was  a  need  for  it  in  any  one  of  our 
hotels;  and  of  the  30,000  yards  procured  on  that  particu¬ 
lar  example,  the  Mayflower  purchased  approximately  2,000 
yards,  which  at  the  time  of  purchase  would  have  cost  the 
hotel  five  per  cent  more,  due  to  market  increases. 

Also,  we  operate  on  the  same  basis  with  linen,  carpet 
linings.  For  example,  in  carpet  linings,  we  buy  that  in 
carload  lots,  and  we  effect  an  additional  discount  of  7% 
per  cent;  and  I  know  very  definitely  that  no  hotel  the  size 
of  the  Mayflower,  or  any  three  hotels  the  size  of  the  May¬ 
flower  could  procure  carpet  lining  in  the  carload. 

There  are  few  examples  of  how  we  approach  the  thing. 
In  addition  to  that,  Mr.  Both,  I  would  like  to 

986  state  this:  That  right  at  the  present  time,  to  give 
an  example  as  to  the  magnitude  of  this  program,  we 

have,  at  the  corporation’s  expense,  stored  at  corporation 
expense,  some  $90,000  worth  of  linen  on  hand  right  now 
ready  for  shipment  to  any  hotel  upon  requirement 
Now,  normally,  a  hotel  has  to  wait  and  has  to  anticipate 
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their  requirements  far  in  advance;  and  we  give  them  that 
additional  service.  In  case  they  are  canght  short,  they 
can  teletype  ns;  and  we  can  shoot  it  to  them  in  sight  of  a 
few  days.  Likewise,- should  they  over-estimate  their  re¬ 
quirements,  and  have  surplus  stocks  on  hand,  we  are  in  a 
ready  position  to  remove  the  surpluses  from  their  stocks 
and  divert  them  to  another  hotel,  effecting  better  inventory 
controls,  better  inventory  balances,  and  just  a  better  equi¬ 
table  arrangement  all  around. 

Q  You  enumerated  some  of  the  savings  here.  Have 
there  been  other  savings  to  Mayflower  in  connection  with 
purchases  of  supplies?  A  Mr.  Both,  these  figures  that 
I  have  quoted  here  are  the  actual  savings  upon  examina¬ 
tion  of  the  individual  item  by  item  purchased  from  Mar¬ 
shall  Field  &  Company.  That  is  the  fact  That  is  dollars 
and  cents  saved. 

-  However,  in  addition  to  that,  we  have  arrangements  on 
typewriters,  adding  machines,  salad  oil,  flour — I  don’t 
know— hundreds  of  items  that  are  not  included  in 
987  the  Marshall  Field  arrangement;  and,  naturally,  due 
to  our  volume  and  purchasing  power,  we  are  in  a 
position  to  save  them  money. 

Q  Have  you  saved  them  money?  A  Oh,  definitely, 
sir.  As  a  matter  of  fact,  like  on  the  maintenance  of  all 
their  National  Cash  Register  equipment,  we  went  back, 
I  think  back  six  months  ago,  and  obtained  a  refund  from 
the  National  Cash  Register  on  all  maintenance  contracts 
of  ten  per  cent  over  a  period  of  time.  That  was  due  en¬ 
tirely  to  the  fact  that  we  have  in  the  corporation,  as  a 
whole,  thousands  of  machines;  and  National  Cash  Register 
cannot,  under  the  Robmson-Patman  Law,  permit  refunds 
of  that  nature  unless  they  are  due  to  volume  or  savings 
to  the  National  Cash  Register  Company. 

We  have  effected  such  savings;  gotten  a  rebate  of  four 
per  cent  on  salad  oil  for.  them,  which  amounted  to  about 
$650. 

I  could  make  illustration  after  illustration;  but  I, 
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frankly,  didn’t  take  the  time  to  compute  all  these  sundry 
purchases. 

Q  That  is  all  right 

MR  BOTH:  You  may  cross  examine. 

MR  GOODRICH:  Thank  you  Mr.  Both. 

Cross  Examination 

BY  MB.  GOODBICH: 

•  •  •  • 

993  A  The  Mayflower  bought  carpet  from  Hudson 
Supply  Company,  Walter  Ballard  Company,  Dien- 
er’s  and  E.  P.  Hinkel  and  Company.  The  differential — 

.  Q  I  am  sorry;  I  don’t  know  that  word.  What  did  you 
pay  for  it?  A  On  the  same  carpet,  on  the  same  date  that 
Hudson  Supply  Company  purchased  carpet  for  Mayflower 
Hotel  from  Mohawk  Mills,  had  Mayflower  had  the  advan¬ 
tages  of  the  Marshall  Field  contract  at  that  time,  on  pre¬ 
vailing  mill  prices — Hudson  Supply  charged  the  Mayflower 
$5.33  on  one  line  of  carpet  and  under  the  Marshall  Field 
arrangement,  that  same  carpet  on  that  same  date  would 
have  cost  the  Mayflower  $4.78  a  yard,  or  a  difference  of 
10.3  per  cent. 

• .  •  •  • 

995  Q  Let’s  take  a  big  Mayflower  dinner  plate.  Can 
we  use  that  for  an  example?  A  Fine;  an  8%  dinner 
place  manufactured  by  Schenango  Pottery  Company,  May¬ 
flower  decoration,  all  the  same,  under  the  Marshall  Field 
contract,  that  dinner  plate  cost  them  $8.53  a  dozen.  We 
formerly  paid  E.  B.  Adams  &  Company  $9.73,  or  a  sav¬ 
ings  of  14  per  cent,  by  buying  it  under  Marshall  Field. 

•  •  •  • 

997  Q  Are  you  not  comparing  earlier  prices  at  which 
Mayflower  would  buy  with  present  prices  at  which 
Marshall  Field  sells?  A  No,  sir. 

Q  Please  show  me  how  you  are  not  A  All  rigEt 
Q  And  then  I  will  let  you  go.  A  On  November  11, 
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1948,  on  an  old  contract  that  the  Hilton  Hotels  Corpora¬ 
tion  honored,  because  it  was  a  contract  that  I  made  prior 
to  Mr.  Hilton’s  acquisition  of  the  Mayflower,  we  still  had 
china  coming  in;  and  on  that  date  of  November  11,  from 
E.  B.  Adams  &  Company — I  am  trying  to  find  dinner  plates 
here — we  paid  E.  B.  Adams  $9.73.  Now,  that  was  the  price 
E.  B.  Adams  charged  the  Mayflower. 

I  went  back  to  the  Schenango  Pottery  Company  and 
asked  them  to  tell  me  what  they  charged  E.  B.  Adams  & 
Company;  and  I  found  that  it  was  identical  with  the 
price  that  they  would  charge  Marshall  Field.  The  differ¬ 
ence  in  price  is  a  difference  in  mark-up  by  the  dealer  to 
the  hotel. 

998  Q  In  other  words,  as  I  understand  you,  Adams 
could  buy  as  cheaply  as  Marshall  Field  this  particu¬ 
lar  item!  A  That  is  correct. 

Q  But  put  more  profit  on  it  for  himself!  A  Yes,  sir. 
Q  Is  that  what  you  are  saying!  A  Yes,  sir. 

Q  Good.  When  was  the  Marshall  Field  contract  or  pro¬ 
curement  agreement — whatever  you  call  it — entered  into 
with  Marshall  Field  and  Hilton;  do  you  remember!  A 
1947. 

Q  Benewable  each  year;  and  has  it  been  renewed  each 
year!  A  Yes,  sir. 

•  •  •  • 

999  Q  And  has  it  not  been  of  help  to  Hilton  in 
maintaining  the  Marshall  Field  contract  to  have 

the  Mayflower  on  the  list!  It  is  the  volume  thing;  isn’t 
it!  A  Yes. 

•  •  •  • 

Corneal  J.  Mack 

was  called  as  a  witness  by  the  defendants  and,  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 
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Direct  Exaanmation 
BY  MR  WH1TEFOBD: 

Q  Mr.  Mack,  your  full  name  is  Neal  Mack?  A  It  is 
Corneal,  C-o-r-n-e-a-1,  J.  Mack;  and  I  reside  at  the  May¬ 
flower  Hotel. 

Q  Mr.  Mack,  did  yon  start  in  with  the  May- 

1000  flower  Hotel  as  a  bellboy  or  elevator  operator,  or 
something,  too?  A  I  went  with  the  hotel  before 

the  hotel  was  operated;  they  didn’t  need  any  elevator 
operators;  bnt  I  was  employed  at  the  Mayflower  Hotel. in 
January  1925  as  an  accounts  payable  bookkeeper. 

My  first  position  was  to  check  the  contract  of  the  Albert 
Pick  Corporation,  which  at  that  time  supplied  the  furniture 
and  equipment  for  the  entire  hotel  That  contract  amount¬ 
ed  to  about  $1,500,000. 

When  I  had  finished  that  particular  position,  I  was  given 
various  assignments  in  the  accounting  department.  Start¬ 
ing  a  new  hotel,  the  casualties  are  very  great  in  any  of 
the  departments.  However,  I  was  very  much  interested 
in  the  hotel  business;  and  I  had  the  opportunity  of  going 
through  practically  all  of  the  activities,  in  so  far  as  the 
management  and  the  fiscal  or  financial  affairs  were  con¬ 
cerned. 

•  •  •  • 

Q  Now,  Mr.  Mack,  you  have  heard  the  last  wit- 

1001  ness  on  the  stand  testify  to  a  number  of  savings 
in  purchases.  Mr.  Sherman,  I  believe,  testified  to 

that.  Do  you  subscribe  to  his  statements,  that  the  pur¬ 
chases  have  been  made,  particularly  under  the  Marshall- 
Field  contract,  at  very  much  lower  prices  than  you  were 
able  to  obtain  prior  to  the  Hilton  connection?  A  We 
had  a  great  regard  for  Mr.  Sherman’s  ability  when  he 
was  purchasing  agent  for  us;  and  I  am  sure  he  is  doing 
ah  excellent  job  in  getting  the  best  price  that  he  can,  not 
only  from  Marshall  Field,  but  the  hundred  other  items 
that  we  can  purchase  under  these  group-purchasing  ar¬ 
rangements. 
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Q  Could  yon  have  made  those  purchases  at  that  kind 
of  rate  alone?  A  No,  we  can’t  do  it  today.  We  couldn’t 
do  it  then;  we  can’t  do  it  today. 

Q  Is  there  any  other  hotel,  outside  of  the  Statler,  to 
your  knowledge  that  can  make  that  kind  of  purchases? 
A  Oh,  surely.  There  are  the  Sheraton,  the  other  chains 
that  can  do  the  same  thing.  Various  chains  or  groups 
have  various  plans  for  making  those  purchases. 

Q  But  those  purchases  can  be  made  only  in  the  event 
it  is  done  by  group  purchasing  or  by  chain  purchasing, 
if  we  use  that  word?  A  I  think  that  is  a  correct  state¬ 
ment 

1003  Q  I  notice  that  the  Meyer  Estate,  one  of  the 
plaintiffs  in  this  case,  is  mentioned.  Can  you  tell 

us  whether  or  not,  Mr.  Meyer,  when  he  was  alive,  or  the 
Meyer  Estate  now  controls  or  operates  a  number  of  hotels? 
A  They  do.  I  knew  Mr.  Meyer  very  well  during  his 
lifetime. 

Q  They  have  a  fairly  good  sized  number  of  hotels? 
A  They  have  a  number  of  hotels.  I  don’t  know  whether 

it  is  a  chain  or  a  group. 

•  •  •  • 

1004  Q  Mr.  Mack,  I  show  you  a  memorandum.  Exhibit 
No.  61,  and  ask  you  if  you  had  that  prepared? 

A  I  did,  sir. 

Q  Do  you  believe  the  figures  therein  to  be  accurate? 
A  I  believe  they  have  been  taken  from  the  statements 
of  the  books  of  the  Mayflower  Hotel. 

Q  Will  you  commence  with  the  year  1935  and  give  for 
the  record  and  His  Honor  the  gross  sales,  the  net  profit 
before  income  taxes,  the  agent’s  operating  fee,  and  its 
ratio  to  sales? 

“Agent’s  operating  fee,”  the  agent  referred  to  therein 
is  the  American  Security  and  Trust  Company;  is  it  not? 
A  That  is  correct 

Q  Will  you  read  those  figures  carefully  to  His  Honor? 
A  For  the  fiscal  year  of  1935,  the  gross  sales  in  the 
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Mayflower  Hotel  were  $2,327,651.37 ;  the  net  profit  before 
income  taxes  that  year  were  $61,344.31.  The  operat- 

1005  ing  agent’s  fee  was  $34,977.16.  The  ratio  of  fee  to 
sales  was  1.50;  that  is,  1  y2  per  cent.  The  ratio  of 

fee  to  profit  was  57.2  per  cent. 

For  the  fiscal  year  1936,  the  gross  sales  were  $2,195,- 
305.75;  net  profit  before  income  taxes,  $785.16.  The  oper¬ 
ating  agent’s  fees  were  $18,341.69.  The  ratio  of  fee  to 
sales,  1.29 ;  and  the  ratio  of  fee  to  profit  was  3,609.67  per 
cent 

For  the  eleven  months  of  1937,  the  gross  sales  were 
$2,162,171.30;  net  profit  before  income  taxes,  $18,311.16. 
Operating  agent’s  fees  were  $26,916.89.  Ratio  of  fee  to 
sales  was  1.24  per  cent.  The  ratio  of  fee  to  profit  was  147 
per  cent. 

For  the  year  1938,  the  gross  sales  were  $2,332,914.24. 
The  net  profit  before  income  taxes  was  $11,574.37.  The 
operating  agent’s  fees  were  $27,020.80.  The  ratio  of  fee 
to  sales  was  1.16.  The  ratio  of  fee  to  profit  was  233.45 
per  cent 

In  the  year  1939,  gross  sales  were  $2,336,809.59.  Net 
profit  was  a  loss  instead  of  a  profit  We  had  a  loss  that 
year,  before  income  taxes,  $16,930.57.  The  operating 
agent’s  fee,  $29,136.44;  ratio  of  fee  to  sales  was  1.25 
per  cent 

It  is  not  on  this  list,  Mr.  Attorney;  but  the  year  1939, 
we  had  a  strike. 

The  year  1940,  the  gross  sales  were  $2,805,462.28. 

1006  The  net  profit  before  income  tax  was  $207,027.80; 
and  the  operating  agent’s  fee  was  $9,170.40;  and 

the  ratio  of  fee  to  sales  was  .33  per  cent;  and  the  ratio 
of  fee  to  profit  was  4.43. 

Q  The  operating  agreement  ceased  after  one  month 
in  1940;  did  it  not!  A  It  is  very  apparent,  becanse  the 
fees  dropped  down  considerably. 

Q  Yes,  $9,000.  The  management  contract  with  the 


American  Security  and  Trust  Company  ended  on  the  first 
day  of  February,  1940?  A  I  believe  that  is  correct. 

Q  Yes,  Mr.  Mack,  you  have  heard  the  detail  of  the 
services  that  were  performed  by  Hilton  Hotels  Corpora¬ 
tion  under  this  management  contract  starting  with  Jan¬ 
uary  the  first,  1947,  to  date.  Is  it  your  opinion  or  not 
that  those  services  needed  to  be  performed  in  Mayflower’s 
behalf?  A  It  is  my  opinion  that  the  services  were  need¬ 
ed;  the  services  have  been  extremely  helpful  to  the  operar 
tion  of  the  organization;  and  I  think  that  the  fee  charged 
is  a  reasonable  fee  for  what  we  actually  get  out  of  it. 
When  I  say,  “we,”  that  is,  the  Mayflower  Hotel 

Q  Could  you,  in  your  opinion,  have  performed  the 
necessary  services  on  your  own  as  adequately  and  as  well 
as  has  been  done  by  virtue  of  the  management  con- 
1007  tract?  A  No.  I  am  only  one  person.  It  takes 
a  lot  of  people  to  do  the  job  that  has  been  done; 
and  I  could  no  more  do  that  than  I  could  run  all  the  de¬ 
partments  in  the  hotel. 

We  have  experts  and  specialists  in  each  department; 
and  I  think  the  services  performed  by  the  management 
contract  are  in  the  same  ratio  to  me  as  I  am  to  the  depart¬ 
ment  heads. 

Q  Now,  how  would  you  have  gone  about  getting  those 
services,  or  some  of  them  if  the  management  contract  had 
not  been  had  or  available  to  you.  A  Well,  during  the 
years  we  did  obtain  specialized  services  from  various 
people  who  were  specialists  in  their  line,  such  as  deco¬ 
rators,  engineers,  and  many,  many  people,  who  we  would 
call  in  and  have  them  perform  the  services  for  us. 

As  an  example,  when  we  air-conditioned  the  hotel  for 
the  first  time,  we  brought  in  the  air-conditioning  engineer; 
he  drew  the  plans  and  specifications;  and  we  asked  for 
bids.  The  same  with  our  decorations.  When  we  did  the 
lounge  over  in  1935,  at  the  repeal  of  Prohibition,  we  brought 
some,  decorators  in  and  they  did  the  lounge  over  for  us. 

Q  That  cost  you  a  fee  for  those  services?  A  That  is 
correct 
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Q  Now,  in  addition  to  the  services  that  have  been 

1008  performed,  what  advantage  to  yon,  personally,  has 
been  your  association  with  the  Hilton  organization? 

Has  it  helped  yon  as  an  individual  man  in  the  manage¬ 
ment  of  the  hotel?  Have  yon  learned  something  from  it? 
A  It  has  had  a  great  many  benefits.  Some  of  the  things 
have  not  been  brought  out  here.  It  is  the  contacts  we 
have  had  with  people  who  are  coming  to  ns  because  of 
the  great  reputation  this  organization  has  had. 

We  think  we  are  in  very  good  company.  I  think  that 
Hilton  thinks  they  are  in  good  company,  too.  But  I  think 
it  is  a  fine  group  of  hotels.  With  the  business  that  is  being 
done  in  these  other  fine  hotels  throughout  the  country  by 
the  Hilton  people,  we  get  a  direct  benefit  from  those  people, 
because  if  they  go  to  a  Hilton  hotel  and  they  are  happy 
about  it,  they  are  certainly  coming  to  us. 

Likewise,  if  they  come  to  the  Mayflower  Hotel,  and 
they  like  it,  and  they  know  it  is  a  Hilton  hotel,  they  are 
going  to  the  Plaza,  the  Waldorf  or  some  place  else. 

Q  What  do  you  get  by  way  of  daily  or  weekly  or 
monthly  information  with  respect  to  the  operations  in 
various  departments  of  other  hotels  that  becomes  of  value 
to  you  in  diagnosing  your  own  successes  and  your  own 
mistakes  in  the  Mayflower?  A  We  start  off  on  the  basis 
in  the  Mayflower  of  preparing  very  extensive  daily 

1009  reports  on  the  various  operating  departments.  Daily 
we  send  those  reports  to  the  Hilton  home  office. 

At  the  end  of  the  month,  the  reports  are  summarized  and 
they  are  put  down  in  line  with  all  the  other  Hilton  hotels; 
and  the  summarization  is  sent  to  me. 

I  have  an  opportunity  to  look  at  the  operations  of  each 
of  the  Hilton  hotels;  and  when  we  are  good,  I  pay  no 
further  attention  to  it;  but  when  we  are  bad,  I  get  into 
it.  When  they  tell  me  it  is  bad,  I  go  to  the  department 
head  or  the  man  in  charge  of  that  department;  and  on  the 
same  basis  that  it  comes  to  me.  So  the  department  head 
eventually  feels  the  impact  of  these  reports  we  get. 
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Q  -Yon  have  some  yardstick  or  standard  by  which  to 
measure  yonr  own  efforts?  A  That  is  correct. 

Q  Mr.  Mack,  in  1947,  commencing  in  January,  what 
was  the  general  trend  of  the  hotel  business  in  the  District 
of  Columbia?  A  Well,  the  trend  was  down.  However, 
during  ’47,  ’48  and  ’49,  we  have  bucked  the  trend  to  some 
extent.  Generally,  throughout  the  country  and  through 
Washington,  the  trend  has  been  down;  but  our  trend  has 
not  been  as  great  as  the  trend  in  other  hotels  or  in  other 
cities. 

Q  Has  the  Mayflower  been  able,  through  those  three 
years,  to  hold  its  own  against  that  downward  trend?  A 
Yes. 

1010  Q  Where  does  the  Mayflower  Hotel  stand  with 
respect  to  the  average  in  the  District  of  Columbia 
in  that  trend?  A  We  have  a  special  service  through 
Harris,  Kerr  &  Foster,  who  are  an  accounting  firm.  They 
have  a  local  office  here,  and  they  are  a  national  firm.  We 
send  our  room  sales,  beverage  sales  and  food  sales  to  this 
one  point  They  accumulate  those  figures  and  send  them 
back  to  us;  and  show  the  trend  from  January  last  year 
to  January  this  year,  or  October  last  year  to  October  this 
year. 

We  then  take  those  figures  and  compare  them  with  the 
trend  that  has  happened  in  the  Mayflower. 

Q  How  do  you  stand  with  respect  to  the  average  in 
the  District  of  Columbia?  A  Well,  for  the  most  part, 
we  are  above  the  average  in  all  respects. 

Q  And  likewise  the  Statler?  A  Well,  the  Staffer  is 
in  there.  I  haven’t  any  means  of  knowing  what  the  Staffer 
figures  are;  but,  generally  speaking,  the  Statler  and  our¬ 
selves  are  really  doing  the  business  in  this  town  at  this 
time. 

Q  Yes.  You  have  been  able,  have  you,  to  continue  to 
make  a  war-time  showing  in  a  peace-time  era?  A  I  think 
we  are  doing  all  right 


Q  Now,  Mr.  Mack,  there  has  been  some  comment 

1011  here  about  increased  cost  in  music,  for  instance,  or 
whether  music  shall  be  put  into  some  room  or  taken 

out,  or  something  else.  The  orchestra  has  gone  up,  or  the 
total  amount  of  music  is  now  about  $110,000,  or  something 
of  that  sort. 

Of  course,  you  could  have  put  radios  in  those  places; 
couldn’t  you?  A  Well,  we  don’t  want  to  close  the  room. 
We  must  put  something  in  there  to  bring  people  into  the 
room;  and  we  felt  that  the  thing  to  do,  with  the  decreasing 
volume  in  those  dining  and  dance  rooms,  that  we  had  to  do 
something  to  pep  it  up. 

We  found  in  the  latter  part  of  ’46  and  first  part  of  ’47 
that  the  five  percenters  were  not  tipping  as  well;  they  were 
not  buying  the  food  and  beverages  that  they  did  previ¬ 
ously;  and  that  was  a  very  substantial  part  of  our  busi¬ 
ness. 

Q  So  that  whether  or  not  you  employ  Musak,  which 
plays  through  speakers  in  a  room,  or  whether  you  put  in 
television  or  put  in  radios,  or  put  in  a  good  orchestra  is 
a  matter  of  intelligent  management;  is  it  not?  A  A  mat¬ 
ter  of  policy  in  doing  the  best  you  can  with  any  given 
room. 

Q  And  it  depends  on  the  kind  and  type  of  hotel 

1012  you  are  running;  does  it  not?  A  That  is  correct. 

•  •  •  • 

Q  Now,  Mr.  Mack,  you  have  been  here  in  the  Mayflower, 
as  you  have  indicated,  a  long  time.  What  additional  com¬ 
petition  did  you  face  on  January  1,  1947  that  the  May¬ 
flower  had  never  faced  before?  A  Forty-seven? 

Q  Commencing  with  January  1,  ’47.  Did  you  have 
any  competitors  that  you  hadn’t  had  before  in  the  hotel 
field? 

.MB.  SPIES:  You  mean  ’43. 

THE  WITNESS:  You  are  asking  about  the  Statlerf 

MEL  WHITEFOBD:  Yes. 


THE  WITNESS:  Yes,  we  have  the  Statler  here. 


BY  MB.  WHITEFORD: 

Q  They  opened  in  ’43?  A  That  is  correct.  i 

Q  But  the  first  peace-time  year  that  you  had  to  meet 
them  commenced  in  ’46;  did  it  not?  A  That  is  cor¬ 
rect 

1013  Q  Was  that  substantial  competition?  A  It  is 
the  greatest  competitor  we  have.  If  you  can  call 
a  competitor  “great.” 

Q  You  can  at  least  be  that  generous  with  him;  can 
you  not?  Is  it  or  is  it  not  true  that  the  Shoreham  Hotel 
has  gotten  into  more  competition  foryour  type  of  business 
than  before  the  war?  A  Yes,  the  Shoreham  has  spent 
a  lot  of  money  up  there  putting  in  new  public  space,  meet¬ 
ing  rooms,  banquet  halls,  and  many,  many  things  they 
never  had  before. 

•  •  •  • 

Q  Mr.  Mack,  some  reference  was  made  here  to  a  strike  j 
that  you.  had  in  November  of  1946.  How  long  was  the 
hotel  closed  ,  in  that  strike?  A  The  hotel  was  never 
closed;  but  we  were  on  strike.  The  employees  were  on 
strike  for  twenty-one  days.  We  did  operate,  keep  some 
of  the  departments  going;  but  our  food  and  beverage 
department  was  closed  down  practically  one  hundred  per 
cent  But  we  did  operate  some  rooms  and  some  of  the 
other  smaller  departments.  We  were  never  closed  down. 

Q  With  you  and  some  of  the  others  making  the  beds, 

I  assume. 

Now,  can  you  tell  us  what  the  increase  in  wages 
1013-A  was  for  the  year  1947  to  the  employees  who  went 
out  on  that  strike?  A  I  think  we  finally  settled 
the  strike  with  giving  the  employees,  to  the  non-tipping 
employees,  we  gave  five  cents  an  hour;  to  the  tipping 
employees,  we  gave  approximately  three  cents  an  hour; 
and  increased  their  vacation  benefits,  and  some  other 
fringe  items  that  were  in  the  contract. 

Q  Can  you  give  us  an  approximation  of  what  that 


means  in  dollars  and  cents  for  the  year  1947  in  increased 
labor  cost?  A  After  the  strike  was  settled,  we  figured 
that  the  increased  labor  would  amount  to  between  125  and 
140  thousand  dollars  a  year. 

Q  And  that  is  for  .the  year  ’47?  A  The  payroll  wages 
went  up  at  least  that  much. 

Q  Yes.  And  did  that  continue  through  ’48?  A  That 
continued  through  ’48;  and  I  think  we  made  another  con¬ 
tract  in  October  ’48,  for  five  cents  an  hour  increase,  plus 
a  two  per  cent  insurance  and  hospitalization  benefit.  The 
hospitalization  and  the  accident  benefits  became  effective 
January,  1949;  and  the  combination  of  both  of  those  items 
was  another  125  to  150  thousand  dollars  per  year. 

.  Q  Yes.  Did  other  operating  costs  go  up  or  down, 
generally,  in  that  period  of  ’47,  ’48  and  ’49? 
1014  A  Well,  practically  all  operating  costs  went  up. 

The  materials  we  were  purchasing,  our  food  pur¬ 
chases  were  greater,  our  beverage  costs  went  up;  every¬ 
thing,  practically  everything  we  bought  showed  an  in¬ 
crease,  because  the  OPA  ceilings  had  been  taken  off  many 
of  the  items  that  we  were  buying  previously. 

Q  Some  reference  has  been  made  to  the  eye  cups  with 
which  you  serve  some  kinds  of  beverages,  and  that  you 
have  increased  the  price.  What  usually  happens  when 
you  increase  the  price  of  your  product,  as  to  the  number 
of  sales  that  you  make?  A  Well,  normally,  it  decreases 
the  number  of  sales;  and  you  must  do  other  things  to 
bring  those  sales  back  up  to  normal 

Q  And  you  have  been  able  not  only  to  increase  the 
price,  but  to  increase  the  number  of  sales;  have  you  not? 
A  I  believe  the  sales  have  increased  due  to  various  rea¬ 
sons. 

•  •  •  • 

Q  Mr.  Mack,  the  arbitration  clause  in  this  contract 
has  been  referred  to,  or  criticized,  or  objected  to.  Has 
there  been  any  occasion  under  this  operating  contract  to 


ever  have  an  arbitration  under  it,  as  far  as  yon 
1015  know?  A  This  contract? 

Q  Yes.  A  Not  to  my  knowledge. 

BY  MR.  WHITEFORD: 


Q  Now,  Mr.  Mack,  some  mention  has  been  made,  I  think, 
once  or  twice,  of  the  minority  stockholders  in  the  May¬ 
flower.  Have  you  examined  the  records  of  the  Mayflower, 
its  minute  book,  for  the  annual  meetings  of  March  1948, 
March  1949,  and  March  1950?  Will  you  tell  me  about  the 
minority  stockholders,  and  how  many  of  them  there  were 
on  those .  three  days,  and  how  many  voted  or  sent  their 
proxies,  together  with  the  number  of  shares  that  those 
voting  represented?  A  Just  to  keep  the  record  straight, 
I  did  not  investigate  the  minute  book;  but  I  do  have  the 
information  that  you  are  asking.  It  shows,  at  the  stock¬ 
holders’  meeting  in  1948,  there  were  825  stockholders; 
and  450  of  those  stockholders  voted  to  continue  the  direc¬ 
tors  at  that  time;  of  which  268,594  represented  shares  of 
Hilton  Corporation;  56,654  shares  of  others;  or  a  total 
of  325,248,  out  of  our  379-odd  thousand. 

At  the  March  1949  meeting,  we  had  800  stockholders; 

380  voted;  Hilton  stock  represented  270,992;  others, 
1018  51,377;  total,  322,369. 

At  the  last  stockholders’  meeting  in  March,  we 
had  760  stockholders;  360  voted;  Hilton  shares  were  271,- 
826;  others,  30,449;  the  total,  302,275. 

Q  I  notice,  in  the  difference  between  1950  and  1949, 
there  are  about  20,000  shares  not  voted  among  the  minor¬ 
ity  group.  Did  I  hear  that  correctly?  A  That  is  cor¬ 
rect. 

Q  And  the  Meyer  Estate,  a  plaintiff  herein,  has  about 
20,000  shares,  I  think;  isn’t  that  true? 

MR.  SPIES:  That  is  right. 

MR.  WHITEFORD:  I  would  like  to  offer  that  memo¬ 
randum  in  evidence. 
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Inter-office  Correspondence 

From  Mr.  Meriam 
To  Mr.  Mack 

Subject  Gross  Sales,  Net  Profit  &  Operating  Agent’s  Fee  1935  through 
1940: 


March  28, 1950 


Gross 

Net  Profit 
Before 
Income 

Ratio 

Operating  of  Fee 
Agent’s  to 

Ratio  of 
Fee  to 

Sales 

Taxes 

Fee 

Sales 

Profit 

Fiscal  Year 
1935 

$2,327,651.37 

$61,34431 

$34377.16 

1.50% 

57.02% 

Fiscal  Year 
19:36 

2,195,305.75 

785.16 

28,341.69 

139% 

3,609.67% 

11  Months 
1937 

2,162,171.30 

18,311.16 

26316.89 

134% 

147.00% 

Year  1938 

2^32,914.24 

11,574.37 

27,02030 

1.16% 

233.45% 

Year  1939 

2,336,809.59 

•  (16,930.57) 

29,136.44 

135% 

Year  1940 

2,805,462.28 

207,027.80 

9,170.40 

33% 

4.43% 

Gross  Sales,  Net  Loss  &  Receivers’  &  Trustees’  Fees  1931  through  1934:] 

•  Receivers’  Ratio  of 


or  Trustees’ 

Fee  to 

Gross  Sales 

Net  Loss 

Fees 

Sales 

1931 

$1,790,04836 

($340358.68) 

$ 

1932 

1,603,522.42 

(268,792.09) 

60,000.00 

3.74% 

1933 

2,023,60539 

(413,74239) 

45,000.00 

232% 

1934 

2332,636.43 

(426347.13) 

7,500.00 

.32% 

1935 

15,000.00 

•  These  fees  were  not  included  in  expense  and  are  not  reflected  i 

the  net  loss  figures. 


BY  MB.  WHITEFOBD: 

Q  Now,  Mr.  Mack,  if  you  owned  the  majority  stock  of 
the  Mayflower  Hotel,  would  you  prefer  or  not  to  have  this 
operating  contract  from  Hilton?  A  If  I  were  a  stock¬ 
holder,  whether  I  was  a  majority  stockholder  or  minority 
stockholder,  my  opinion  is  that  I  would  be  very  pleased 
to  have  the  Hilton  contract. 

Q  Would  you  or  not,  as  a  manager  of  the  hotel, 

1019  without  regard  to  any  ownership  of  stock,  prefer 
or  not  to  have  this  contract?  A  That  is  my  pref¬ 
erence;  and  I  hope  nothing  happens  in  this  court  that 
changes  it 

•  •  •  • 

Cross  Examination 
BY  MB.  GOODRICH: 

Q  You  knew  the  reason,  of  course,  Mr.  Mack,  for  the 
American  Security  and  Trust  contract  back  in  the  days 
when  you  were  in  receivership?  A  I  know  the  reason 
for  it? 

Q  Yes.  A  Yes,  sir.  It  was  court-appointed. 

Q  The  corporation  was  a  ward  of  the  court;  and  the 
contract  was  ended  as  soon  as  the  corporation  was  re¬ 
leased  by  the  Court?  A  That  is  correct 

Q  You  knew  that,  of  the  fees  taken  by  the  American 
Security  and  Trust  during  those  years,  the  bank  paid 
from  those  funds  its  accountants;  do  you  remember  how 
much  a  year?  A  No,  I  don’t  recall;  and  I  am  not  sure 
whether  they  paid  the  accountants  or  whether  we  paid  the 
accountants.  I  really  don’t  know  at  this  time.  I 

1020  can  get  the  information;  and  I  knew  at  that  time. 
My  guess  is  that  we  paid  the  accountants;  I  am 

not  sure. 

MR  GOODRICH :  Well,  I  have  information  here  to 
the  contrary;  and  I  have  the  figures.  Perhaps  we  can 
stipulate  that,  later.  Whatever  the  record  shows. 


MR.  JONES:  Yes.  The  contract  is  in  evidence;  it 
speaks  for  itself.  I  put  it  in. 

MR.  GOODRICH :  Yes,  bnt  the  figures  are  in  the  record 
books. 

MR.  ROTH:  Could  I  interrupt  a  minute?  What  is 
your  point?  The  accounting  service  was  included  in  the 
one-and-a-half  per  cent? 

MR  GOODRICH:  My  point  is  that  out  of  the  fees 
the  American  Security  got,  it  paid  to  the  accountants  cer¬ 
tain  amounts,  and  rebated,  also,  certain  amounts  to  the 
Mayflower,  all  of  which  is  shown  by  the  Mayflower  books. 
I  think,  since  Mr.  Mack  doesn’t  know,  we  can  put  those 
figures  in  by  stipulation. 

MR  WidlTEFORD:  You  mean  the  annual  audit;  is 
that  what  you  mean?  You  don’t  mean  the  bookkeeping, 
the  accounting  in  the  hotel? 

MR  ROTH:  I  just  want  to  get  it  dear. 

MR.  GOODRICH:  No,  I  don’t  mean  that. 

MR  WidlTEFORD:  You  are  referring  to  Mr.  Wayne 
Kendrick? 

MR  GOODRICH:  The  special  accountant  for  the  con¬ 
tract 

1021  MR  ROTH:  Whatever  the  facts  are,  are  the 
facts. 

MR  GOODRICH:  Yes. 


1022  Q  Did  they  send  anyone  here  to  be  here  per¬ 
manently,  as  an  assistant  to  you  or  joint  executive? 
A  No,  I  don’t  think  anybody  is  permanent  in  the  Hilton 
organization.  They  sent  a  man,  Groves,  but  he  wasn’t 
permanent 

Q  It  wasn’t  satisfactory,  was  it?  A  No.  Mr.  Groves 
had  a  better  job  and  he  left  to  go  to  New  York. 

Q  I  see.  Well,  he  was  paid  by  Mayflower  while  he  was 
here,  wasn’t  he?  A  That  is  correct  He  was  resident 
manager. 


:-v;  y£r<f 

MB.  SPIES.:  How  long? 

!:THE  WITNESS:  I  think  he  was  here  about  eight  or 
nine  months. 

•  -  •:*} ■  v-..«r 


..BY  MB.  GOODRICH: 

1024  Q  Your  contract  is  renewable  each  year,  is  it 
nott  A  Yes,  sir. 

Q  By  the  board  of  directors?  A  Yes,  sir. 

Q  At  one  meeting,  I  believe,  the  meeting  in  1948,  the 
directors  either  did  or  considered  making  some  change  in 
the  arrangement  of  your  compensation?  A  That  is  cor¬ 
rect'  -4  . 

Q  So  that  each  year  your  employment  arrangement 
comes  np  for  consideration  by  the  board?  A  Yes,  sir. 


Redirect  Exammaiion 
BY  MB.  JONES: 

Q  Mr.  Mack,  there  has  been  some  testimony  here  with 
reference  to  the  raise  in  prices  in  the  Mayflower  for  food, 
beverages,  and  things  of  that  kind.  Were  those  prices 
generally  raised  throughout  all  the  hotels  in  Washington? 

A  ‘Yea.  We  watch  that  very  carefully.  We  don’t 
1025  get  out  of  line  with  respect  to  our  competitors, 
at  all.  We  are  very,  very  careful  about  that. 

Q  Because  of  increase  in  cost  of  supplies  and  food  and 
liquor,  and  things  of.  that  kind,  you  necessarily  had  to 
raise  your  prices?  A  That  is  correct 


ME.  JONES :  If  Your  Honor  please,  I  think  we  are  all 
trying  to  conclude  the  testimony  in  this  case  with  as  much 
despatch  as  possible.  Mr.  Baxter  ’s  deposition  has  been 
offered  in  evidence.  It  is  a  discovery  deposition;  but  I 
!.•  think  he  has  covered  practically  everything  that 
1026  I  would  ask  him  if  I  called  him  down  here  from 
Philadelphia  to  testify;  with  the  exception  of  two 
points. 

I  have  conferred  with  Mr.  Goodrich  about  this;  and  he 
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has  indicated  to  me  he  is  entirely  willing  to  stipulate  that  if 
Mr.  Kenneth  Baxter  were  called  back  to  the  stand,  that  his 
testimony  with  reference  to  the  renewals  of  the  management 
contract,  which  Mr.  Fleming  and  Mr.  Folger  have  testified 
about — he  having  signed  the  reports  which  are  in  evi¬ 
dence — would  be  substantially  the  same  as  theirs.  Correct, 
Mr.  Goodrich? 

MR  GOODRICH:  Correct,  Mr.  Jones. 

MR  ROTH :  I  guess  that  is  all  we  have,  your  Honor. 

MR.  GARNETT:  If  Your  Honor  please,  for  the  pur¬ 
poses  of  the  record,  I  want  at  this  time  to  submit  a  motion 
to  strike  from  the  evidence  all  testimony  as  to  the  profits 
made  or  the  performance  of  the  management  contract,  on 
the  ground  that  the  management  contract  is  illegal  and 
void;  and  whether  or  not  it  was  to  the  benefit  or  to  the 
detriment  of  the  corporation  is  purely  immaterial;  and 
that  any  moneys  received  by  the  controlling  stockholder 
under  that  contract  must  be  returned  to  the  corporation, 
because  of  its  illegality  and  the  violation  of  the  contract; 
and  it  is  purely  immaterial  as  to  whether  there  is  any 
profit  or  not. 

I  have  some  very  respectable  authority  for  that,  which 
I  haven’t  with  me.  I  have  a  management  contract, 
1027  which  was  considered  by  the  highest  court  of  Dela¬ 
ware,  in  which  those  principles  are  clearly  laid 
down;  and  I  would  be  very  happy  to  submit  it  to  the 
Court,  if  it  desires  argument;  or  if  it  doesn’t,  to  submit 
for  the  record. 

tH m  COURT:  Well,  if  you  have  an  authority,  you 
may  submit  it.  On  the  face  of  the  motion,  I  would  overrule 
it;  but  I  will  suspend  any  ruling,  if  you  have  an  authority 
you  would  like  to  submit. 

MU  GARNETT:  I  have  some  authorities  for  it,  sir. 
I  simply  want  to  protect  the  record.  I  think  it  is  a  well- 
founded  motion. 

THE  COURT:  The  Court  doesn’t  think  so. 
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MR.  GARNETT:  If  you  continue  the  case,  I  will  be 
prepared  to  argue  it  tomorrow  morning. 

THE  COURT:  The  Court  tentatively — and  I  think  I 
might  as  well  make  the  statement  now  as  later;  and  the 
reason  I  am  making  it  now — and  this  gives  me  an  oppor¬ 
tunity  more  or  less  to  do  it— is  because  I  want  both  sides 
to  think  about  it.  The  matter  has  got  to  be  argued  when 
we  get  through  with  the  testimony.  The  Court  thinks  that, 
in  so  far  as  the  minority  stockholders  are  concerned,  the 
contract  has  no  validity  of  any  kind  except  in  so  far  as 
it  gives  the  Court  information  as  to  whether  or  not,  at 
the  time  the  contract  was  submitted  to  the  Court,  it  shows 
or  does  not  show  that  the  minority  stockholders  are 
1028  Being  properly  treated.  That  is  the  sole  purpose 
of  it  The  Court  thinks  that  regardless  of  what 
the  purpose  or  view  may  be  in  this  particular  litigation 
as  to  the  management  contract,  at  anytime  that  contract, 
or  any  other  contract  made  as  this  one  was  made,  is  sub¬ 
ject  to  attack  in  a  court  of  equity,  and  that  whenever  it  is 
attacked,  the  burden  will  be  upon  the  Hilton  interests  to 
show  that  the  contract  is  fair  to  the  minority.  I  think 
that  is  the  law. 


MR  GARNETT:  I  want  to  show  the  motion  for  the 
purpose  of  the  record. 

THE  COURT:  Suppose  I  suspend  ruling  until  you 
have  an  opportunity  to  argue,  sir. 

MR  GARNETT:  AH  right,  sir;  that  is  fine. 
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Morris  A.  Martin 


was  recalled  as  a  witness  by  and  on  behalf  of  the 
plaintiffs  and,  having  been  previously  sworn,  was  exam¬ 
ined  and  testified  as  follows: 
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Direct  Examination 


BY  MB.  GOODRICH: 

Q  You  have  been  previously  sworn  and  testified  in  this 
case,  have  you  not,  Mr.  Martin?  A  That  is  right 

Q  Were  you  in  the  courtroom  yesterday  when  Mr. 
Ellison  read  into  the  record  the  figures  of  net  profit  after 
taxes  for  the  years  1944  to  1949,  inclusive?  A  I  was. 

Q  I  asked  you  to  make  certain  computation,  putting  all 
those  years  on  the  same  tax  basis.  Have  you  done  that? 
A  Yes,  sir,  I  have. 

Q  Will  you  explain  to  the  Court  exactly  what  you 
have  done? 

MB.  BOTH:  Just  a  minute.  Your  Honor.  We  object 
to  that  What  the  witness  is  now  proposing  to  do 
1035  is  to  take  figures  and  project  against  those  figures 
the  results  of  a  tax  law  which  was  not  in  effect 
What  I  am  trying  to  say  is  this:  In  1945  the  Congress  re¬ 
pealed  the  excess  profits  tax.  There  was  no  excess  profits 
tax  in  1946,  1947,  1948  or  1949.  Now,  this  witness  is  at¬ 
tempting  to  say  what  would  have  been  the  effect  on  these 
figures  if  the  1945  law  had  been  in  effect  Now,  how  can 
we  say  what  the  Congress  would  have  done  if  they  had 
gone  back  to  an  excess  profits  tax  in  1946,  1947,  1948  or 
1949?  They  might  have  reduced  it  They  might  have  in¬ 
creased  it  We  are  just  in  the  most  speculative  field.  It 
has  no  probative  value  at  all.  It  is  just  like  saying,  if 
there  was  no  law  in  effect,  what  would  be  the  effect  of  this. 

THE  COURT:  What  he  is  trying  to  do,  sir,  is  to  make 
1945  and  the  years  when  the  excess  profits  tax  was  in 
existence  comparable  with  the  years  when  there  was  no 
excess  profits  tax.  Isn't  that  what  you  are  trying  to  do? 

MR.  GOODRICH:  Yes,  sir. 

THE  COURT:  I  understand.  I  think  it  is  admissible. 
BY  MR.  GOODRICH: 

Q  I  asked  you  how  you  went  about  it,  I  believe,  Mr. 
Martin?  A  For  the  years  1944  and  1945,  the  excess 


profits  tax  was  in  effect.  For  the  years  1946  on,  it  was 
not  Therefore,  I  have  simply  taken  the  years  1944 

1036  and  1945,  computed  the  income  taxes  as  if  the  same 
law,  which  was  in  effect  for  1946  and  subsequent 

years,  had  been  in  effect  for  the  years  1944  and  1945,  and 
computed  income  taxes  composed  of  the  normal  tax  and 
surtax  at  a  combined  rate  of  38  per  cent  So,  the  income 
taxes,  then,  for  the  years  1944  through  1949  are  on  ex¬ 
actly  the  same  basis. 

Q  And  will  you  read  the  figures  of  net  profit  after 
taxes,  according  to  your  computation?  A  In  1944,  $420,- 
441.21;  1945,  599,781.96;  1946,  $345,653.01;  1947,  $435,- 
418.37;  1948,  $410,166.51;  1949,  $404,563.98. 

Q  Now,  there  has  been  testimony  here  that  out  of  the 
fees  received  by  the  American  Security  and  Trust  Com¬ 
pany,  they  paid  for  certain  services.  Do  you  know  about 
that?  A  Yes,  sir,  I  do. 

Q  Were  you  the  gentleman  who  was  paid?  A  I 
was;  that  is,  my  firm  was. 

Q  And  how  much  were  you  paid?  A  American  Se¬ 
curity  and  Trust  Company  for  the  period  February  1, 1935, 
to  March  31st,  1940,  paid  us  at  the  rate  of  $500  per  month, 
$6,000  per  year,. 

Q  What  were  the  services  rendered?  A  We  rendered 
a  monthly  audit  report,  also  an  annual  report  Then  we 
,f:j'  did  a  number  of  other  things.  We  counstersigned  all 

1037  checks  drawn  on  the  hotel  bank  account  and  consulted 
with  American  Security  on  management  policy;  did 

a  great  many  other  things,  other  than  ordinary  accounting 
services. 

Q  Didr  the  American  Security  and  Trust  rebate  or  re¬ 
fund  to  the  Mayflower  Hotel  any  sums  that  you  know  of 
from  their  management  fee?  A  There  was  one  that  I 
know  of.  It  is  shown  in  the  corporate  minutes.  I  think 
it  was  at  the  time  the  first  renewal  of  the  management  con¬ 
tract  came  up.  American  Security  waived  its  right  to 
collect  $3,657.66  for  services,  I  believe,  as  transfer  agent. 
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Q  In  what  year?  A  That  was  shown  by  the  minntes 
of  the  meeting  of  February  5,  1936.  That  would  be  for 
the  first  year,  from  February  1,  1935  to  the  end  of 
January,  1936. 

•  •  •  • 

1038  MR  JONES:  I  think  that  would  be  sufficient 
MR.  GARNETT:  Before  the  argument,  I  make 

a  motion  to  strike  out  all  evidence  of  profit  or  loss  under 
the  management  contract,  for  the  reason  it  was  an  illegal 
contract  and  the  question  whether  it  was  profitable  or  not 
profitable  is  immaterial  and  is  inadmissible. 

I  don’t  want  to  argue  that  at  any  great  length.  I 
assume  Your  Honor  will  probably  take  it  under  consider¬ 
ation. 

I  invite  Your  Honor’s  attention  to  the  fact,  as  a  matter 
of  law,  that  in  the  last  case  that  went  to  the  Supreme 
Court  of  the  United  States  on  the  subject  of  a  contract  of 
this  sort,  Mr.  Justice  Douglas  said  that  the  test  of  the 
validity  of  such  a  contract,  the  essence  of  the  test,  was 
whether  or  not  it  was  at  arm’s  length. 

THE  COURT:  Whether  or  not  it  was  what? 

MR  GARNETT:  At  arm’s  length. 

THE  COURT:  I  can’t  get  that. 

MR  GARNETT:  Whether  or  not  it  was  at  arm’s 
length. 

THE  COURT:  You  see,  I  have  slept  with  this  thing 
now  for  two  weeks.  I  don’t  know  how  long  it  has  been. 
It  seems  to  me  it  has  been  a  long  time.  It  may  not  have 
been  that  long.  But,  I  wake  up  thinking  about  it  at  night 
and  try  to  figure  out  the  real  answer. 

I  have  reached  a  tentative  conclusion,  and  it  is  only 
tentative,  and  that  is  that  the  minority  has  nothing 

1039  to  do  with  this  contract  at  alL  The  minority  did  not 
make  the  contract. 

The  question  is  whether  at  a  given  time  the  contract 
was  fair  to  the  minority  and  whether  or  not  the  defendant 
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has  been  able  to  establish  that  by  satisfactory  evidence 
to  a  court  of  equity.  That  is  all  I  see  in  the  case. 

ME.  BOTH:  Is  it  a  fair  contract T 
THE  COURT:  Is  it  fair  in  its  operation!  That  is 
what  I  mean. 

Of  course,  you  take  certain  parts  of  it,  as  far  as  the 
minority  is  concerned,  at  least,  they  are  actually  silly. 
But,  if  the  contract  in  its  operation,  in  its  actual  operation, 
is  fair,  and  if  the  defendant  has  been  able  to  establish, 
not  by  the  weight  of  the  evidence  but  by  evidence  satis¬ 
factory  to  a  court  of  equity  that  it  is  fair  in  its  actual 
operation,  then  the  Court  does  not  think  that  there  is  any¬ 
thing  further  necessary  for  the  Court  to  do. 

MR.  GARNETT:  I  think  that  answers  my  position. 
THE  COURT :  I  think  I  agree  with  you,  as  far  as  I  can 
see 

MR.  GARNETT:  AH  rig&'^r' 

THE  COURT:  Have  you  gentlemen  any  criticism  of 
the  Court’s  view  of  the  law  on  this  casef ‘  • 

MR  WH1TEFORD :  We  thoroughly  agree. 

MR  ROTH:  We  thoroughly  agree. 

"  'T'-’ ■'  i  ’ ; 

.  .  *  •  •  • 

1043  THE  COURT :  The  Court’s  position  now  is,  un¬ 
less  one  side  or  the  other  changes  it,  that  the  mi¬ 
nority  in  this  case  were  not  parties  to  the  contract  at  all. 
They  are  not  bound  by  the  contract. 

The  situation  is  that  the  obligation  is  upon  the  defend¬ 
ant  in  this  case  to  prove  by  evidence  satisfactory  to  a 
court  of  equity  that  the  minority  were  treated  fairly. 

MR  GARNETT  :  The  point  I  make,  the  legal  position 
I  take,  is — maybe  I  am  in  error  about  it — that 

1044  whether  or  not  this  was  an  advantageous  contract 
or  disadvantageous  contract  does  not  affect  it. 

Whether  or  not  they  made  money  or  didn’t  make  money, 
whether  or  not  there,  had*  been*  a  different  tax  law  and 
they,  would  have  shown  -&vloss  instead  of  a  profit,  does 


:: 
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not  make  any  difference,  because  the  courts,  have  held  that 
the  question  of  whether  a  fiduciary  takes  a  profit  or  not, 
or  whether  the  beneficiary  loses  or  not,  is  not  the  test. 

THE  COURT:  I  think  you  are  entirely  right. 

MR.  GARNETT:  All  right,thank  you. 


Opening  Argument  on  Behalf  of  the  Plaintiffs 


i 


1069  MR  CLARK:  •  •  •  Now,  they  wouldn’t  even 
go  back  to  Mr.  Kirkeby.  These  minority  stock¬ 
holders  are  entitled  to  a  little  protection  from  a  sale  of 
not  only  the  control  of  the  stock,  but  the  control  of  the 
whole  corporation,  which  is  probably  ten  or  fifteen  million 
dollar  business  organization,  on  any  reasonable  bams. 
Now,  if  the  Court  please,  there  were  more  funny  things 
that  went  on  here.  A  year  before  that,  Mr.  John  Lewis 
Smith — and  I  don’t  think  the  Court  will  disregard  his 
testimony — came  up  with  a  tentative  offer.  These  offers 

always  have  to  turn  out  tentative.  They  do 

1070  not  firm  up  until  they  get  them  down  in  writing, 
and  get  the  check  signed.  He  came  up  with  an 

offer  from  the  purchasers  of  the  Raleigh  Hotel.  They 
had  just  completed  purchasing  the  Raleigh  Hotel  for  cash. 
That  is,  they  had  paid  the  owners  of  the  hotel  property 
or  stock,  whichever  it  may  have  been,  cash.  They  came 
to  Mr.  Smith,  and  he  went  to  Mr.  Folger  and  told  him 
he  had  an  offer  of  7%  million.  Of  course,  it  was  not  a 
firm  offer. 

THE  COURT:  It  was  not  within  millions  of  a  firm 
offer.  He  was  just  a  fly-by-night  man,  according  to  his 
own  testimony.  He  said  he  jumped  in  and  jumped  out 
That  is  what  he  swore  to. 

MR  CLARK:  That  is  right 

THE  COURT:  It  was  just  simply  a  case  of  a  man  who 
was  just  a  pure  speculator,  that  wanted  to  possibly  make 


&  contact,  as  he  had  done  many  times  before,  and  he  talked 
big  figures,  first,  in  order  to  get  somebody  interested. 
That  did  not  amount  to  a  hill  of  beans  to  me.  I  did  not 
pay  any  attention  to  it  It  have  seen  too  many  of  them. 

<-  •"  •'  •  •  • 

1078  MR.  CLARK:  •  •  •  This  management  contract 
was  a  capital  levy,  a  preferential  levy,  upon  the 

assets  of  the  Mayflower  Hotel,  and  it  was  heads-I-win  and 
tails-you-lose  proposition.  He  could  not  lose.  It  is  pre¬ 
ferred  before  dividends;  it  is  preferred  before  everything. 
The  hotel  could  be  running  in  the  red  year  in  and  year 
out,  and  Hilton  still  gets  his  take  on  the  gross. 

.THE  COURT:  Not  if  the  minority  came  into  court 
and  showed  that  he  could  not 
MR.  CLARK :  This  minority  has  been  two-and-one-half 

THE  COURT:  That  statement  in  the  contract,  that  is 
not  subject  to  attack  in  a  court  of  equity,  is  so  ridiculous 
that  it  is  not  worth  talking  about. 

MR.  CLARK :  I  appreciate  that  This  minority  has 
been  in  a  court  of  equity  now  for  two-and-one-half 

1079  years.  We  are  not  through  yet 

THE  COURT:  Of  course,  it  is  not  pleasant  to 
have  to  come  in  court  to  assert  your  rights.  I 
understand  that  also  true,  I  am  sure,  that  this 

contract  is  in  no  wise  binding  upon  the  minority. 

MR.  CLARK:  It  is  binding  on  them  in  the  sense  that 
it  is  their  money  being  paid  out 
THE  COURT :  One  witness,  I  think  it  was  Mr.  Polger, 
estimated  that  the  cost  of  the  minority  would  be  around 
$5,000  a  year,  and  that  was  not  contradicted  by  anybody, 
in  rebuttal,  the  plaintiff  had  plenty  of  opportunity  to 
make  its  calculations.  ;  v  " 

MR  CLARK:  All  you  have  to  do  is  take  thirty  per 
cent  of  $75,000.  That  is  minority  money. 

THE  COURT :  .  You  have  to  go  further  than  that  You 


would  have  to  take  your  $75,000  and  subtract  $28,000  from 
it,  and  then  divide  that  by  “3”,  and  consider  the  tax 
situation,  and  it  leaves  you  about  $5,000,  so  this  witness 
says.  I  have  not  calculated  it,  myself. 

Wasn’t  that  the  testimony! 

MR.  JONES:  Yes;  that  is  approximately  it. 

MR  CLARK :  What  I  mean  is  this :  that  the  deduction 
of  the  $28,000  has  no  bearing  whatsoever. 

THE  COURT:  The  court  thinks  it  does,  in  a  court 
of  equity. 

1080  MR  CLARK:  If  the  officers  were  entitled  to 
compensation,  then  they  should  receive  compensa¬ 
tion. 

THE  COURT :  That  is  too  technical  for  me  to  be  inter¬ 
ested  in.  $28,000  was  $28,000  that  the  minority  got  the 
benefit  of,  just  as  well  as  the  majority;  no  question  about 
that 

MR.  CLARK :  It  was  probably  too  small  for  them  to 
go  into  court  about. 

•  •  •  • 

1106  THE  COURT :  Well,  I  am  not  considering  it  at 
all,  in  the  question  I  asked  you,  as  to  whether  or 

not  it  would  have  cost  the  Mayflower  any  more,  or  any 
less,  I  should  say,  to  do  it  another  way  than  the  way  it 
is  being  done.  I  am  just  considering  the  difficult  situation 
where  the  obligation  devolves  upon  the  individual  to  act 
as  a  fiduciary  for  conflicting  interests.  It  is  an  awfully 
difficult  thing  to  do,  sometimes. 

MR  WHETEFORD:  That  is  right.  We  have  all  been 
in  it,  certainly,  as  lawyers. 

Now,  those  directors  are  directors  of  both  corporations; 
and  they  owe  the  duty  to  the  stockholders  to  see  that  Hil¬ 
ton’s  organization,  Hilton’s  know-how,  Hilton’s  facilities, 
Hilton’s  skilled  employees  who  render  service  at  the  May¬ 
flower,  are  adequately  paid  for  it;  because,  if  they 

1107  are  not,  then  the  Hilton  stockholders  are  contribut¬ 
ing  that  payroll  of  three  or  four  hundred  thousand 
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dollars,  or  whatever  it  may  be,  to  hire  those  people  and 
pay  for  their  time  and  their  skill  and  their  attention;  and 
it  is  being  given  away  down  at  the  Mayflower,  and  vice 
versa. 

THE  COXJBT:  Yonr  contention  is,  as  I  understand  it, 
that  in  the  eyes  of  the  law,  at  the  present  stage,  it  is  not 
an  impossible  situation  that  a  man  can  put  himself  in,  that 
he  can  act  as  fiduciary  to  two  conflicting  interests? 

MB.  WHITEFOBD:  That  is  right 

THE  COXJBT :  As  far  as  I  know,  that  is  true.  It  may 
be  that  sometime  Congress  or  the  State  Legislatures  will 
do  something  about  a  situation  of  this  kind;  and  I  don’t 
know  whether  it  would  be  a  good  thing  or  not  It  is  a 
pretty  large  question,  about  interlocking  directorates.  It 
is  a  big  question.  But  I  don’t  know  anything  in  the  law, 
myself,  today,  that  makes  it  impossible  for  a  man  to  act 
in  both  of  those  capacities,  provided  he,  in  his  best  judg¬ 
ment  is  treating  both  fairly  and  equitably. 


1113  In  addition  to  that  when  the  transaction  occurred 
by  which  the  mortgage,  which  had  been  reduced  to 
$1,700,000,  was  to  be  paid  off,  and  negotiable  notes  given 
to  the  banks  for  that  transaction,  that  in  that  transaction, 
he  took  $17,000  in  commissions  on  that  transaction;  that 
he  didn’t  put  a  dollar  in  that  transaction. 

He  says  he  pledged  the  credit  of  his  corporation;  that 
he  didn’t  put  a  dollar  in  the  transaction.  It  all  took  place 
in  the  Biggs  Bank,  all  simultaneously,  all  a  simultaneous 
transaction;  and  the  money  all  passed  simultaneously. 

THE  COXJBT:  It  is  not  dear  to  the  Court  what  you 
have  in  mind  when  you  say  he  charged  $2.50  to  somebody 
else,  and  $10.50 — 

MB.  GARNETT :  $7.50  to  his  own  corporation,  of 
which  he  was  a  paid  employee,  paid  treasurer. 

THE  COXJBT :  How  did  he  do  that?  I  just  don’t  know. 
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ME.  GARNETT:  He  just  did  it;  took  it;  no  question 
abont  it — commissions.  He  charged  $2.50  to  get  the  bonds 
for  Donner,  with  which,  ordinarily,  the  stock  was  at¬ 
tached,  and  by  which  Donner  got  the  controlling  influence 
of  the  corporation;  that  at  the  same  time  when  he  bought 
similar  bonds  for  the  corporation,  of  which  he  was  a  paid 
officer,  either  treasurer  at  $3,000  a  year,  or  president  at 
$4,000  a  year,  he  charged  and  collected  from  Mayflower 
$7.50  a  bond. 

1114  THE  COURT :  I  understand  now. 

MR  GARNETT:  The  total  amounting  to  some¬ 
where  around  $15,000. 

•  •  •  • 

1126  MR  JONES:  No,  I  don’t  think  it  does,  although 
'  it  says  this :  Section  13  of  the  charter  specifically 

authorizes  an  officer  or  director  to  deal  directly  with  the 
company  or  another  corporation  or  company  or  partner¬ 
ship  or  any  kind  of  an  institution  to  deal  with  the  May¬ 
flower  Hotel  Corporation,  in  which  that  officer  or  director 
is  connected,  with  which  he  is  connected. 

THE  COURT:  What  you  are  saying,  is  that  as  long 
as  he  transacted  the  business  at  arm’s  length,  in  the 
sense  that  he  made  the  usual  and  customary  charges,  that 
he  had  a  perfect  right  to  do  it.  That  is  what  you  are 
saying. 

•  •  •  • 

MR.  JONES:  I  understand  that.  Let’s  see  what  was 
done;  let’s  see  how  he  stands  out  Let’s  see  this  conspir¬ 
acy  and  double-dealing,  and  the  talk  that  they  allege  in 
this  complaint 

Mr.  John  Lewis  Smith  and  other  stockholders  said, 
“We  ought  to  refinance  this  property.  We  can  get 

1127  a  lower  rate  than  five  per  cent” 

THE  COURT:  There  is  no  use  to  argue  with 
me.  I  think  it  was  a  good  deal,  as  far  as  I  am  concerned. 


1140  Closing  Argument  on  Behalf  of  the  Plaintiffs  | 

•  '  •  1 

ME.  CLARK:  I  want  to  review,  if  Your  Honor 
please,  what  I  conceive  to  he  and  what  I  respectfully  sub¬ 
mit  to  Your  Honor  is  the  law  of  this  case.  By  the  law 
of  this  case,  I  mean  the  law  as  enunciated  by  the  Court 
of  Appeals  and  what  the  law  of  the  case,  the  implications 
of  it,  means. 

Now,  I  started  out  this  morning  with  the  law  as  I  con¬ 
ceive  it  to  have  been  laid  down  in  this  case  and  to  be 
governing  unless  and  until  overruled  and  modified,  the 
principle  that  the  majority  stockholders  are  fidud-  j 

1141  aries  for  the  minority,  the  controlling  stockholders,  ! 
particularly  when  the  Stock  is  lumped. 

THE  COTJBT:  Is  what? 

MR.  CLARK:  Is  lumped  in  one  batch. 

THE:  COURT :  It  was  not  lumped  on  the  minority  side. 
That  could  be  one  tremendous  difficulty. 

MR  CLARK:  That  has  been  one  tremendous  difficulty, 
if  the  Court  please.  • 

THE  COURT:  What  I  mean  is  this:  that  any  en¬ 
deavor  on  the  part  of  the  lump  majority  to  deal  with  the 
minority  before  making  a  sale  would  be  pretty  difficult 
if  the  minority  is  scattered  all  over  the  place. 

MR  CLARK:  There  is  sucha  thing  as  a  stockholders’ 
meeting,  if  the  Court  please,  which  can  be  called,  and,  must 
be  called  when  a  majority  sells  out  control  of  a  corpora¬ 
tion.  When  notice  is  given  according  to  the  by-laws  and 
if  the  stockholders  do  not  show  up,  they  are  probably  bound 
as  to  what  transpired  there. 

1152  MR  CLARK:  Very  well  The  evidence  cannot 
dispel  what  the  contract  says  on  its  face.  That  is 
what  the  Court  of  Appeals  said  in  the.  language  the  con¬ 
tract  said  on  its  face^,  %  : 


THE  COURT:  That  is  not  the  Court’s  understanding. 
The  Court  thinks  when  the  Conrt  of  Appeals  used  that 
language,  it  was  based  on  facts  set  forth  in  the  complaint 
and  not  on  what  might  be  the  facts  established  when  the 
case  was  tried.  They  were  talking  about  the  face  of  the 
complaint  and  not  the  face  of  the  contract. 

•  •  •  • 


1155  MR.  GARNETT :  I  would  like  to  call  your  atten¬ 
tion  to  something  for  just  a  moment 

THE  COURT:  I  will  hear  you,  of  course. 

MR.  GARNETT:  I  take  the  position,  of  course,  that 
the  Hilton  organization  is  trustee  for  the  minority  as 
beneficiaries.  I  take  the  position  that  Mr.  Folger,  as  secre¬ 
tary  or  as  president  of  the  Mayflower,  a  paid  employee, 
a  paid  officer  of  the  Mayflower,  was  a  trustee  when  he 
dealt  in  the  affairs  of  the  Mayflower. 

In  each  case,  I  contend  that  no  trustee  has  a  right 
to  deal  with  its  trust  property  for  a  profit.  That  is  a 
fundamental  law  of  equity  with  which  Your  Honor  is 
thoroughly  familiar. 

THE  COURT :  Colonel,  the  charter  of  this  corporation 
permits  just  that  sort  of  a  transaction.  It  seems  to  the 
Court  that  in  view  of  that  fact,  and  in  view  of  the  fact 
that  the  Supreme  Court  said  years  ago  that  a  corporation 
was  a  person,  and  had  the  same  right  to  go  all  over  the 
country  and  deal  in  interstate  just  as  a  person  did,  that 
if  the  charter  of  this  corporation  gave  a  director  of  the 
corporation  a  right  to  do  something,  which  maybe  he 
couldn’t  have  done  as  an  individual,  if  he  had  not  been  a 
director  in  the  corporation,  the  Court  can’t  do  anything 
about  it 

The  Court  thinks  that  the  Supreme  Court  wa~ 

1156  wrong  when  it  said  a  corporation  was  a  person, 
but  that  is  what  it  said  at  a  time  when  the  corpora¬ 
tions  owned  the  Court  That  has  been  years  ago,  and  they 
have  never  changed  their  mind  about  it 
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MR  GARNETT :  I  am  perfectly  willing  to  stand  on 
the  theory  that  a  corporation  is  a  person.  But,  at  the 
same  time,  there  is  no  charter,  no  provision  of  the  law, 
which  authorizes  fraud,  and  there  is  no  provision  of  the 
law — 

THE  COURT:  But,  if  the  charter  of  this  corporation 
gives  the  director  a  right  to  deal  with  the  corporation, 
then,  as  long  as  he  deals  fairly  with  the  corporation  and 
his  transactions,  in  effect,  are  in  accordance  with  good 
business  practice,  he  has  a  right  to  do  it,  because  otherwise 
the  words  of  the  charter  are  meaningless. 

.  MR  GARNETT:  My  position  on  that  is  that  the  char¬ 
ter  cannot  authorize  an  unlawful  and  illegal  act. 

THE  COURT:  The  charter  is  in  accordance  with  the 
law  of  Delaware. 

•  •  •  • 

1164  1  "  7  Opinion  of  the  Court 

THE  COURT:  Gentlemen,  the  Court  does  not 
think  it  is  necessary  at  all  in  this  case  to  delay  a  decision. 
This  Court  does  not  believe  in  a  trial  court  unnecessarily 
writing  opinions. 

I  have  been  living  with  this  case  for  about  two  weeks, 
and  whether;  I  am  right  or  whether  I  am  wrong,  I  know 
what  I  think,  and  what  my  final  judgment  is;  and  that 
being  so,  I  do  not  see  any  reason  why  I  should  not  render 
my  decision  now,  so  that  tomorrow  morning  I  can  go  ahead 
with  something  else. 

A  trial  court,  of  course,  should  give  the  matter  all  the 
attention  that  is  required  until  the  trial  court  can  make 
up  its  mind.  But,  when  a  docket  is  behind,  as  ours  is 
behind;  when  a  case  can  be  decided  and  the  trial  court,  as 
I  said  before,  knows  exactly  what  he  thinks,  there  is  no 
reason  for  delaying  its  decision. 

Under  the  Pretrial  Proceedings,  on  page  6,  the  first 
thing  which  is  found  is  this:  ! 
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“Plaintiffs  claim  that  they  are  entitled  to  the  following 
relief: 

.  “L  The  secret  and  unfair  sale  of  the  majority  stock 
of  Mayflower  by  Folger  and  Donner  to  Hilton  Hotels  Cor¬ 
poration  without  notice  to  the  directors  or  stockhold¬ 
ing  ers  of  Mayflower  and  the  turning  over  to  Hilton 
Corporation  of  the  possession,  control  and  operation 
of  the  Mayflower  be  declared  illegal  and  in  violation  of 
the  rights  of  the  minority  stockholders  of  Mayflower.” 

Now,  unfortunately,  civilization  has  not  reached  the 
point  where  the  Golden  Buie  is  the  rule.  In  this  litiga¬ 
tion,  as  revealed  by  the  evidence,  it  has  to  be  considered 
in  the  light  of  present-day  standards.  There  is  no  other 
way  for  the  Court  to  do  it. 

Of  course,  you  cannot  purchase  a  large  block  of  stock, 
or  sell  a  large  block  of  stock,  if  the  matter  is  going  to  be 
advertised,  because,  as  soon  as  it  is  advertised— when  I 
say  “advertised”,  I  do  not  mean  advertised  in  a  news¬ 
paper — but  as  soon  as  a  purchaser  who  wants  to  buy  a 
block  of  stock  lets  it  be  known  to  all  the  stockholders  that 
he  is  after  the  block,  why,  that  would  immediately  inflate 
the  price  and,  in  all  human  probability,  it  inflates  it  way 
beyond  its  value  and  makes  the  transaction  impossible. 

Now,  no  law  can  be  found  in  any  textbook,  and  no  case 
can  be  cited,  which  states  that  a  man  or  a  corporation 
hasn’t  got  a  right  to  sell  their  stock,  and  all  their  stock, 
whenever  they  please,  to  whomever  they  please,  at  what¬ 
ever  price.  Now,  I  say  that,  categorically, — that  no  law 
can  be  found  like  that,  anywhere;  and  we  have  got  some 
pretty  poor  law,  but  none  that  poor. 

1166  The  Donner  Corporation  owned  this  stock  and  I 
can  understand  very  readily,  with  the  condition  the 
market  was  in,  in  the  fall  of  1946,  and  with  the  strike  that 
had  occurred  at  the  Mayflower,  and  the  general  condition 
that  the  Mayflower  was  in,  why  they  took  the  position 
that,  “Now  we  have  got  an  opportunity  at  a  large  profit 
to  sell  this  stock,  we  should  sell  it.” 
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-  I  have  got  no  right, -either  amoral  right  or  a  legal  right, 
to  say,  on  suspicion,  that  the  stock  was  not  sold  for  $13. 
All  the  testimony,  both  of  Donner  and  Hilton,  is  to  the 
effect  that  $13  was  the  only  consideration  paid,  directly 
or  indirectly;  and  the  nncontradicted  evidence  also  is — and 
they  did  not  have  to  do  this — that  they  offered  each  minor¬ 
ity  the  same  price,  if  they  wanted  to  sell  after  this  deal 
to  Hilton  was  made. 

Now,  the  Court  thinks  that  the  only  thing  the  Court  can 
do  or  should  do  is  to  say  that  transaction  should  stand. 
The  Court  so  rules. 

Now  we  come  to  the  management  contract 

“That  the  management  contract  between  the  defendants 
Hilton  and  Mayflower  be  set  aside  and  that  Hilton  he  re¬ 
quired  to  account  for  all  monies  paid  to  Hilton  under  said 
contract” 

Well,  the  practical  answer  to  that,  is  that  the  plain¬ 
tiffs  in  this  case  are  not  a  party  to  that  contract 
1167  and  not  bound  by  it  The  Court  has  said,  many 
times  throughout  the  trial,  that  there  were  a  great 
many  foolish  statements  in  the  contract,  in  view  of  the  fact 
that  it  was  Hilton  contracting  with  Hilton.  But  the  crux 
of  the  legal  question  involved  here,  in  the  court  of  equity,, 
is  that  the  duty  devolves  upon  the  corporation  to  show  that 
the  minority  are  treated  fairly;  that  the  practical  effect 
of  the  contract  is  fair  at  the  time  the  contract  is  considered. 

Now,  if  six  months  from  now  it  should  appear  that  at 
that  time  the  contract  was  not  a  fair  contract  to  the  minor¬ 
ity,  they  could  attack  it  again.  There  is  no  question 
about  that. 

As  I  said  before,  the  minority  did  not  make  this  con¬ 
tract  and  they  are  not  bound  by  it.  But  the  duty  does  de¬ 
volve  upon  the  corporation  to  see  that  the  minority  are 
treated  fairly,  and  the  burden  devolves  upon  the  major¬ 
ity— that  is,  the  controlling  interest — to  show  that  the 
minority  is  treated  fairly. 

Now  the  question  arises  as  to  whether  there  has  been 
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anything  wrong  since  December,  1946,  in  the  fairness  with 
which  the  minority  has  been  treated.  The  situation,  ac- 
i  cording  to  all  the  evidence,  appears  to  be  this:  The  ma¬ 
jority  directors  of  Mayflower  were  also  directors  of  Hilton; 
that  they  had  to  act  in  a  fiduciary  capacity  both  to  Hilton 
and  to  Mayflower  and,  in  doing  that,  they  had 

1168  three  possible  plans  in  mind,  and  they  decided  that 
the  practical  plan,  one  which  would  be  most  open  and 

easily  understood,  would  be  a  plan  under  which  the  stock¬ 
holders  of  Hilton  would  receive  a  fair  compensation  for 
!  the  management  which  Hilton  was  going  to  give  to  May¬ 
flower  Hotel — fair  to  the  Hilton  stockholders  and  fair  to 
Mayflower  stockholders. 

Now,  the  Court  thinks  that  the  evidence  shows — and  it 
is  perfectly  obvious  that  the  Court  does  not  have  to  labor 
the  point  that  the  Court  cannot  go  outside  the  evidence — 
X  that  all  the  evidence  shows  that  the  Mayflower  stockholders 
|  were  treated  and  have  been  treated  since  that  time  fairly; 
i  that  is,  that  the  contract  in  its  operation  has  not  been 
unfair  to  the  Mayflower  minority  stockholders. 

I  want  to  emphasize  the  fact  that  they  are  not  bound 
by  this  contract;  that  the  majority  are  bound  to  treat  the 
minority  fairly;  and  the  burden  of  proof  is  always — not 
only  the  burden  of  proof,  but  the  majority  stock  must  al¬ 
ways  be  in  position  to  convince  a  court  of  equity,  to  its 
satisfaction,  that  the  minority  are  being  treated  fairly. 
Otherwise,  such  action  would  be  taken  by  the  Court,  in 
so  far  as  the  Court  would  be  able  to  do  it,  under  the  facts, 
to  give  the  minority  fair  treatment. 

The  Court  thinks  that  all  the  evidence  is  that  up  until 
!  this  time  there  has  been  nothing  done  that  is  unfair  to 
the  minority  stockholders. 

1169  *  Now  this  question  of  the  Folger  fees  was  the  next 
matter  which  is  involved.  The  charter  of  this  cor- 

1  poration  allows  Folger  to  do  exactly  what  he  did  do — 
have  the  corporation,  of  which  he  was  a  stockholder,  the 
principal  stockholder,  make  the  various  transactions  which 
he  did  make  with  Donner  and  also  with  the  Mayflower 
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Corporation;  and  the  Court  thinks  that  that  provision  of 
the  charter,  whether  it  be  wise  or  unwise,  has  no  meaning 
at  all,  unless  it  means  that  as  long  as  the  director  of  the 
corporation  conducts  his  business,  the  business  of  the  cor¬ 
poration  of  which  he  is  a  member,  in  the  same  way  that 
any  other  organization  would  treat  it,  and  does  it  openly,  ; 
that  he  has  not  violated  the  terms  of  the  charter  and,  there¬ 
fore,  has  not  violated  the  law,  because  the  charter  is  in 
accordance  with  the  laws  of  Delaware,  and  as  long  as  you 
comply  with  the  laws  of  Delaware,  you  are  safe  in  the 
District  of  Columbia.  There  is  nothing  you  can  do  about  it.  j 

I  think  I  should  accent  the  fact  that  there  is  a  stipula¬ 
tion  made  between  the  parties  in  this  case  that,  “In  the 
event  that  the  trial  court  finds  that  the  defendant  Folger 
had  not  violated  his  fiduciary  duties  and  was  entitled  to 
fees,  charges  and  commissions,  that  the  rates  of  fees,  j 
charges  and  commissions  paid  to  Folger-Nolan,  Incorpo¬ 
rated,  or  the  defendant  Folger,  in  connection  with  any 
transaction  in  this  case,  were  those  customarily  in  j 
117CT  effect  at  that  time  in  the  District  of  Columbia. 

The  Court  thinks  that  the  allegations  against  j 
Folger  cannot  be  sustained. 

Now,  the  other  thing  that  is  asked  for  is  receivership. 

Well,  under  the  Courts  view  as  to  the  general  merits  ! 
of  the  case,  the  appointment  of  a  receivership  is  out  of 
the  question. 

The  bill  will  be  dismissed  and  the  Court  will  entertain 
findings  of  fact  and  conclusions  of  law  which,  of  course, 
will  be  formulated  by  the  defendant  But,  before  they  are 
submitted  to  the  Court,  the  Court  wants  them  submitted 
to  the  plaintiffs.  It  is  perfectly  a  natural  thing  for  the 
prevailing  pary  in  a  lawsuit  to  over-accent  the  ruling  of 
the  Court  and,  therefore,  the  Court  wants  to  hear  both 
sides  before  it  passes  on  the  findings  of  fact  and  conclu¬ 
sions  of  law. 

The  Court  will  now  adjourn. 

(Thereupon,  at  3:45  pma.,  the  trial  was  concluded.) 


No.  10,745 

APPELLANTS’  STATEMENT  OF  QUESTIONS 

PRESENTED 

(1)  Whether  Hilton’s  purchase  of  the  majority  of 
the  common  stock  of  Mayflower  from  the  Bonner  Cor¬ 
poration  and  defendant  Folger  was  illegal  and  a  frand 
npon  the  minority  stockholders  of  Mayflower. 

(2)  Whether  the  resignations  of  the  Mayflower  di¬ 
rectors  in  pairs  at  the  hoard  meeting  of  December  19, 
1946,  and  the  election  of  the  Hilton  nominees  as  new 
directors  in  pairs  at  the  same  meeting  was  a  subterfuge 
resulting  in  a  technical  violation  of  the  Mayflower  by-laws 
invalidating  all  subsequent  proceedings  of  the  Board  of 
Directors. 

(3)  Whether  the  management  contract  and  its  renew¬ 
als  entered  into  between  Hilton  and  Mayflower  after  Hil¬ 
ton  acquired  control  of  Mayflower  should  be  set  aside  and 
Hilton  be  required  to  account  for  all  monies  received 
under  the  contracts. 

(4)  Whether  the  lower  court  was  in  error  in  permit¬ 
ting  defendants  to  submit  evidence  which  purported  to 
show  that  Hilton’s  management  of  Mayflower  had  been 
beneficial  under  the  management  contract 

(5)  Whether  defendaht;Folger,  as  a  fiduciary,  illegally 
profited  from  the  sales  »  Mayflower  securities  and  in 
the  refinancing  of  the  Mayflower  mortgage,  and  should 
be  required  to  account  therefor. 

(6)  Whether,  as  a  resufe>f  the  misconduct  and  breach 
of  fiduciary  duties  by  its^majority  shareholder,  officers 
and  the  majority  of  its  directors,  a  receiver  should  be 
appointed  to  manage  the  affairs  of  the  Mayflower  Hotel 
Corporation. 

(7)  Whether  plaintiffs’  request  for  findings  of  fact 
and  conclusions  of  law  should  have  been  physically 
stricken  from  the  record. 
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Mayplowee  Hotel  Stockholders  Peotective 
Committee,  et  al., 

Appellants, 

v. 

The  Mayplowee  Hotel  Cobpoeatton,  et  al., 

Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLANTS 


JURISDICTION 

This  is  an  appeal  from  a  final  judgment  of  the  United 
States  District  Court  for  the  District  of  Columbia  in 
favor  of  the  defendants  dismissing  appellants’  amended 
complaint  for  an  accounting,  receivership  and  to  set  aside 
a  contract  for  fraud  against  the  appellees  herein.  The 
District  Court  had  jurisdiction  under  Sections  11-301 
and  11-306  D.  C.  Code  (1940).  This  Court  has  juris¬ 
diction  to  review  the  judgment  under  Section  1291  of 
Title  28,  United  States  Code. 
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STATEMENT  OF  CASE 

The  appellants  in  this  action  are  certain  minority  stock¬ 
holders  of  Mayflower  Hotel  Corporation  (hereinafter 
called  Mayflower)  owning  approximately  60,000  shares  of 
common  stock  and  who  were  stockholders  of  the  Corpora¬ 
tion  at  the  time  the  grievances  complained  of  in  this 
action  were  committed.  (J.  A.  115  446)  There  is  out¬ 
standing  at  the  present  time  389,738  shares  of  Mayflower 
common  stock. 

Plaintiffs  instituted  a  derivative  stockholders  action 
■  against  the  appellees  asking  for  relief  on  behalf  of  the 
Corporation  with  respect :  (1)  to  a  management  contract 
and  its  renewals  with  Hilton  Hotels  Corporation  (here¬ 
inafter  called  Hilton)  and  (2)  the  commissions  and  bo¬ 
nuses  accepted  by  defendant  Folger  for  the  purchase  of 
Mayflower  securities  for  its  sinking  fund  and  for  the  re¬ 
financing  of  the  Mayflower  mortgage  while  he  was  an 
officer  and  director  of  Mayflower. 

The  suit  also  asked  for  individual  and  direct  relief  for 
the  individual  plaintiff  stockholders  for  damages  result¬ 
ing  from  the  change  in  ownership  of  the  majority  of  the 
shares  of  Mayflower  and  the  misuse  of  the  corporation’s 
assets  by  Hilton,  the  new  majority  stockholder. 

On  June  28,  1917,  appellants  filed  an  amended  com¬ 
plaint  for  injunction,  receivership,  accounting  and  to  set 
aside  a  contract  for  fraud.  ( J.  A.  57-60)  The  appellees 
filed  motions  to  dismiss,  which  were  heard  and  granted  by 
Judge  Holtzoff  in  an  opinion  rendered  at  the  conclusion 
of  the  argument  on  October  14,  1947.  An  order  dismiss¬ 
ing  the  amended  complaint  with  prejudice  was  filed  on 
October  20, 1947.  ( J.  A.  75-80) 

An  appeal  was  taken  to  this  Court  and  this  Court  on 
January  21,  1949,  reversed  said  order  finding  that  the 
amended  complaint  stated  many  causes  of  action  against 
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the  appellees  and.  remanded  the  case  to  the  lower  court 
“with  instructions  to  reinstate  the  amended  complaint 
.  .  .  that  the  defendants  be  required  to  answer  and  that 
the  case  proceed  to  trial  in  accordance  with  this  opinion 
Mayflower  Hotel  Stockholders  Protective  Committee  v. 
Mayflower  Hotel  Corporation ,  173  F.  2d  416  (App.  D.  C. 
1949). 

Action  of  the  Court  Below 

The  court  below,  Judge  Goldsborough  presiding,  after 
a  two  weeks  trial  immediately  after  the  closing  argument 
without  giving  appellants  an  opportunity  to  file  a  brief 
handed  down  a  decision  in  favor  of  the  defendants  on  all 
points.  The  court  omitted  to  rule  on  some  issues  and 
completely  ignored  the  opinion  of  this  court  finding  that 
the  amended  complaint  stated  many  causes  of  action  al¬ 
though  this  court  had  directed  the  lower  court  to  try  the 
case  pursuant  to  this  court’s  opinion.  After  the  trial 
defendants  submitted  proposed  findings  of  facts  and  law 
to  which  plaintiffs  could  not  agree.  Accordingly,  plain¬ 
tiffs  filed  their  own  request  for  findings  of  fact  and  law 
which  the  lower  court  held  was  improper  and  constituted 
contemptuous  conduct,  and  physically  struck  said  proposed 
findings  of  fact  from  the  record  (J.  A.  178-179).  - 

The  Mayflower  Hotel 

The  Mayflower  Hotel  was  completed  in  1925  at  a  cost 
of  more  than  ten  million  dollars  and  equipment  and  fur¬ 
nishings  were  provided  at  a  cost  of  $1,500,000  (J.  A.  60). 
Since  1940  and  until  December  18,  1946,  the  defendant 
Mayflower  owned  and  operated  said  hotel  at  a  profit  ( J. 
A.  10,  60,  294).  During  this  period  of  operation  the  first 
deed  of  trust  was  reduced  from  $4,450,860  to  $1,675,000  as 
of  December  31,  1946,  from  the  earnings  of  the  Corpora¬ 
tion  (J.  A.  60,  88,  591).  In  1936,  two  years  after  the  reor¬ 
ganization  of  the  Corporation,  the  defendant  Folger  was 


elected  Secretary-Treasurer  of  the  Mayflower  at  an  an¬ 
nual  salary  of  $3,000  (J.  A.  593)  and  also  was  the  presi¬ 
dent  of  Folger-Nolan,  Inc.,  holding  80  percent  of  its  stock 
and  an  80  percent  interest  in  Folger,  Nolan  and  Company, 
a  partnership  ( J.  A.  600). 

Folger ’s  Corporation  was  appointed  as  Mayflower  sink¬ 
ing  fund  agent  to  handle  the  purchase  of  bonds  in  the 
open  market  at  a  commission  of  $7.50  per  $1,000  bond 
(J.  A.  594,  595).  The  sinking  fund  operation  was  carried 
on  from  1936  to  1943  during  which  time  Folger ’s  corpo¬ 
ration  received  commissions  on  the  sinking  fund  purchases 
of  approximately  $14,000  (J.  A.  440,  441).  The  defendant 
Folger  had  his  corporation  take  these  commissions  while 
he  was  secretary-treasurer  of  Mayflower  receiving  an  an¬ 
nual  salary  of  $3,000  per  year. 

During  this  same  period  the  defendant  Folger ’s  corpo¬ 
ration  was  purchasing  Mayflower  bonds  and  stocks  for 
the  Donner  Corporation  (then  known  as  Bonner  Estates, 
Inc.)  at  a  commission  of  only  $2.50  per  $1,000  bond  (J. 
A.  594, 595),  so  that  the  commission  he  charged  Donner  was 
$5.00  per  $1,000  bond  less  than  the  commission  he  charged 
,  Mayflower.  The  Mayflower  bonds  had  stock  attached  and 
while  Folger  was  buying  bonds  for  the  Mayflower  Corpo¬ 
ration  he  would  sell  the  stock  attached  to  that  bond  to  the 
Donner  Corporation  ( J.  A.  614-618).  As  a  result  of  these 
stock  manipulations  by  Folger  for  the  Donner  Corpora- 
r  tion,  Donner  Corporation  by  1940  had  acquired  more  than 
49  percent  of  the  common  stock  of  Mayflower.  Accord¬ 
ingly,  from  1940  up  to  December  10,  1946,  the  Donner 
Corporation  whose  business  is  to  act  as  an  investment 
counsel  for  various  trusts  established  by  Mr.  Donner,  con¬ 
trolled  194,325  shares  or  more  than  49  percent  of  the 
common  stock  of  Mayflower  ( J.  A  332-333).  Donner  Cor¬ 
poration  had  complete  domination  and  control  of  said 
stock  and  was  identified  as  the  dominating  stockholder  of 
Mayflower  Hotel  Corporation. 
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The  policies  of  the  Donner  Corporation  were  formu¬ 
lated  by  John  Stewart,  president  nntil  Jnly  1949,  and  C. 
Kenneth  Baxter,  who  was  vice-president  and  treasurer 
of  Donner,  and  who  is  now  president  ( J.  A.  331-332,  365). 
Both  men  were  directors  of  Mayflower.  It  was  C.  Ken¬ 
neth  Baxter  who  protected  Donner  interests  in  Mayflower 
(J.  A.  613),  Mr.  Stewart  testified  of  Baxter  that  “The 
Mayflower  was  his  baby”  (J.  A.  370).  With  the  excep¬ 
tion  of  J.  Clifford  Folger  and  William  L.  Beale,  who  were 
on  the  Mayflower  board  before  C.  Kenneth  Baxter,  every 
member  elected  to  the  Board  of  Directors  of  the  May¬ 
flower  was  elected  to  that  office  at  Baxter’s  suggestion 
( J.  A.  193),  so  that  from  1940  to  December  19, 1946,  Don¬ 
ner  Corporation’s  nominees  controlled  the  Board  of  May* 
flower  (J.  A.  333-334).  During  the  above  period  the 
Donner  Corporation  operated  the  Mayflower  Hotel  with¬ 
out  a  management  contract  of  any  kind  and  many  offers 
from  chain  hotels  to  manage  the  hotel  and  offers  to  pur¬ 
chase  the  Mayflower  or  Donner  Corporation’s  interest 
therein  were  systematically  refused  by  both  the  Mayflower 
Hotel  and  the  Donner  Corporation  (J.  A.  335). 

And  as  testified  to  by  Mr.  Stewart,  there  was  no  neces¬ 
sity  for  a  management  contract  on  December  19,  1946, 
the  day  Hilton  Hotels  Corporation  announced  that  it  would 
make  such  a  management  contract  with  Mayflower  which 
it  then  controlled  (J.  A.  335). 

Hilton  Hotels  Corporation 

Defendant  Binns  who  negotiated  the  purchase  of  the 
majority  of  the  Mayflower  common  stock  on  behalf  of 
Hilton  Hotels  Corporation  (J.  A.  322),  was  general  man¬ 
ager  of  the  Stevens  Hotel  in  Chicago,  Illinois  in  1939  (J. 
A.  257,  318).  He  held  this  office  when  defendant  C.  Ken¬ 
neth  Baxter,  the  controlling  director. of  Mayflower  and 
Donner  Corporation  nominated  Binns  as  a  member  of  the 
Mayflower  Board  of  Directors  on  March  20,  1940  (J.  A. 


8 


Mayflower  at  an  ^rmal  salary  of  $4,000,  and  caused  his 
corporation,  Folger-Nolan,  Inc^  to  offer  on  May  27,  1946 
to  purchase  the  unsecured  notes  which  would  be  issued 
by  Mayflower  in  the  amount  of  $1,700,000  for  $1,683,000, 

!  thus  giving  his  corporation  a  $17,000  commission  ( J.  A. 

1  348).  The  contract  of  sale  was  executed  July  12,  1946 
and  settlement  was  to  take  place  August  30,  1946  (J.  A. 
350).  Although  Folger  claimed  that  he  did  not  make  any 
firm  offer  to  any  bank  prior  to  July  12,  because  of  S.  E.  C. 
regulations,  he  did  carry  on  preliminary  negotiations  with 
j  many  banks  and  knew  that  the  banks  would  take  up  the 
notes  (J.  A.  600-602).  Accordingly,  the  notes  were  all 
sold  to  seven  banks  on  August  11,  1936  before  the  dos¬ 
ing  date  (J.  A  359).  Thus  when  the  transaction  was 
dosed  on  August  30,  1946,  Mayflower  delivered  the  notes 
to  the  banks.  In  a  simultaneous  transaction  the  banks 
turned  over  the  1,700,000  to  Folger ’s  corporation,  which 
then  paid  $1,683,000  to  the  Mayflower,  retaining  a  com¬ 
mission  of  $17,000.  Folger ’s  corporation  did  not  risk  any 
money  whatsoever  in  this  venture,  and  as  a  result  there 
was  no  mortgage  on  the  property  which  would  stand  in 
the  way  of  any  possible  sale  of  the  Mayflower  (J.  A 
610-612). 

Offers  to  Purchase  the  Mayflower  Hotel 

Prior  to  the  secret  sale  of  the  Donner  stock  to  Hilton 
Hotels  Corporation,  the  fixed  policy  of  the  Mayflower 
directorate  was  not  to  have  the  Mayflower  associated  with, 
i  controlled  by,  leased,  or  sold  to  any  other  hotd  corpora¬ 
tion.  From  1940  to  the  date  of  the  sale  of  the  controlling 
stock  to  Hilton  all  offers,  suggestions,  or  negotiations  for 
the  purchase  of  the  Donner  stock  interest  had  been  de¬ 
clined,  and  none  of  the  inquiries  were  ever  referred  to 
the  Board  of  the  Mayflower  or  to  its  stockholders  (J.  A 
335, 337). 
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In  1941  a  firm  offer  by  the  Kramer  Hotel  chain  for  the 
purchase  of  the  Mayflower  Hotel  for  five  million  dollars 
was  made,  which  Donner,  the  controlling  stockholder, 
through  the  Board  of  Directors,  refused.  This  offer  was 
made  at  a  time  when  hotel  properties  were  much  lower 
in  value  than  in  1946  (J.  A.  261-263). 


In  August  1945  John  Lewis  Smith  was  approached  by 
Peter  Miller,  a  representative  of  a  syndicate  that  had 
purchased  the  Raleigh  Hotel,  through  the  suggestion  of 
Louis  Hillyer,  president  of  the  Raleigh  Hotel  and  vice- 
president  of  the  Union  Trust  Company,  to  negotiate  for 
the  purchase  of  the  Mayflower  Hotel  (J.  Al  393,  411).  In 
this  conference  Miller  stated  that  he  was  interested  in 
the  purchase  of  the  Mayflower  and  wanted  to  make  an 
offer  of  $7,500,000,  but  Mr.  Smith  advised  Mr.  Miller 
that  such  an  offer  was  inadequate  (J.  A.  393,  394, 405-406), 
Subsequently  Mr.  Smith  was  advised  by  Mr.  Miller  that  his 
syndidate  would  offer  to  purchase  the  Mayflower  Hotel 
for  $9,000,000  (J.  A.  395).  This  purchase  of  the  May¬ 
flower  at  this  price  would  have  yielded  the  stockholders 

between  $16.60  and  $17.70  per  share  (J.  A.  516). 

. 

Both  offers  to  negotiate  were  submitted  to  Mr.  Polger, 
the  president  of  the  Mayflower,  who  agreed  to  consult 
with  Mr.  C.  Kenneth  Baxter,  the  then  controlling  director 
of  Mayflower  and  vice-president  and  general  manager  of 
the  Donner  Corporation.  Mr.  Smith  was  advised  by  Fol- 
ger  that  the  Donner  Corporation  had  refused  to  consider 
the  offer  or  to  enter  into  any  negotiations  (394-395,  399). 
Neither  of  these  offers  to  negotiate  were  submitted  to  the 
Board  of  Directors  of  the  Mayflower  nor  to  the  other 
stockholders  of  Mayflower. 


Kirkeby  Offer 

In  the  latter  part  of  June  1946,  Arnold  Kirkeby,  head 
of  the  Kirkeby  chain  of  hotels  and  an  established  man 
in  the  hotel  field,  conferred  with  Stewart  and  Baxter, 
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president  and  vice-president  of  Donner  Corporation  and 
directors  of  Mayflower  Hotel  Corporation.  At  this  con¬ 
ference  Mr.  Kirkeby  made  a  tentative  offer  for  the  pur¬ 
chase  of  the  stock  of  the  Mayflower  Hotel  Corporation 
controlled  by  Donner  for  approximately  $17.50  a  share, 
which  price  was  at  that  time  a  point  or  a  point  and  one- 
half  above  the  market  (J.  A.  184-186,  345).  Approxi¬ 
mately  six  weeks  later,  around  the  middle  of  August, 
Kirkeby  telephoned  Mr.  Stewart  and  renewed  his  offer. 
Stewart  advised  Kirkeby  that  Mr.  Baxter  was  out  of  the 
country  on  his  honeymoon,  that  his  tentative  offer,  was 
under  consideration,  and  that  they  would  communicate 
with  him  upon  Baxter’s  return  to  this  country  ( J.  A.  186- 
187,  208).  This  tentative  offer  was  made  within  a  few 
weeks  of  the  commencement  of  negotiations  between  Bax¬ 
ter  and  Binns  for  the  sale  of  the  Mayflower  stock  to  Hil¬ 
ton  Hotels  Corporation.  Mr.  Kirkeby ’s  offer  was  never 
submitted  to  the  Board  of  Directors  of  the  Mayflower  or 
to  its  stockholders.  Baxter  returned  from  Bermuda  after 
the  middle  of  August  but  nevertheless  Stewart  and  Baxter  1 
did  not  thereafter  contact  Mr.  Kirkeby  in  spite  of  the  fact 
that  they  were  negotiating  with  the  Hilton  Hotels  Cor¬ 
poration  for  the  sale  of  their  interest  in  the  Mayflower 
(J.  A.  187, 208). 


Kofi 
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Sale  of  Majority  of  Mayflower  Common  Stock 
to  Hilton  Hotels  Corporation 


Immediately  after  the  Kirkeby  offer  and  the  refinancing 
of  the  Mayflower  mortgage,  the  defendant  Binns,  for  Hil¬ 
ton  Hotels  Corporation,  and  Baxter  and  Stewart  for  the 
Donner  Corporation,  entered  into  secret  negotiations  for 
the  sale  and  purchase  of  the  Donner  stock  in  the  May¬ 
flower  Corporation.  Holton  Hotels  Corporation  insisted 
on  securing  the  majority  of  the  Mayflower  stock  and 
accordingly  the  defendant  Folger,  president  of  May¬ 
flower,  participated  in  the  secret  deal  and  agreed  to  sell 
his  stock  at  the  price  fixed  by  Donner  Corporation  for 
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its  stock.  These  negotiations  finally  resulted  in  the  sale 
of  not  only  the  controlling  stock  of  Donner  hut  of  the 
stock  controlled  by  Folger  at  an  alleged  price  of  $13.00 
per  share  (J.  A.  238,  366,  370-371).  During  the  negotia¬ 
tions  Binns  was  advised  of  the  Kirkeby  offer,  but  no  ef¬ 
fort  was  made  by  Baxter,  Stewart  and  Folger,  who  owed 
the  highest  duty  to  the  minority  stockholders,  to  contact 
Kirkeby,  who  had  tentatively  offered  $17.50  a  share  a 
very  short  time  before  the  negotiations  started,  nor  was 
any  attempt  made  by  these  fiduciaries  to  contact  any 
other  prospective  purchasers  of  the  stock  (J.  A.  328). 
No  notice  of  these  negotiations  was  given  to  the  Board 
of  Directors  of  the  Mayflower  nor  to  any  other  stock¬ 
holders  of  the  Mayflower  ( J.  A.  370-371). 

On  December  10,  1946,  the  contract  was  executed  for 
the  sale  of  the  common  stock  of  Mayflower  controlled  by 
Donner  to  Hilton  amounting  to  194,520  shares.  At  the 
same  time  Folger  agreed  to  sell  5,300  shares  owned  and 
controlled  by  him  to  Hilton  giving  the  corporation  the 
majority  of  the  Mayflower  stock.  The  written  contract 
contained  no  conditions  (J.  A.  280-281,  620).  Four  verbal 
conditions  were  testified  to:-  11  ; 

(1)  That  a  special  meeting  of  the  Board  of  Directors 
of  Mayflower  would  be  called  and  Hilton  Hotels 

; ,  -  Corporation’s  officers  and  directors  would  be 
elected  as  officers  and  directors  of  Mayflower 
( J.  A.  624-625) ; 

(2)  That  control  and  operation  of  the  Mayflower 
would  be  immediately  turned  over  to  Hilton  (J. 
A.  624-625) : 

(3)  That  defendant  Raney  should  be  retained  by  May¬ 
flower  after  Hilton  took  control  at  a  salary  of 
$10,000  per  year  ( J.  A.  366) ; 

(4)  That  the  minority  stockholders  would  be  allowed 
to  sell  their  stock  to  Hilton  at  a  price  of  $13.00 
per  share. 

It  is  conceded  by  defendants  that  no  notice  of  the  sale 
or  of  its  conditions  were  given  to  the  minority  stockhold- 


ers  or  the  Board  of  Directors  of  the  Mayflower  at  any 
time  by  Folger,  its  president,  or  Stewart  or  Baxter  con¬ 
trolling  the  Mayflower,  until  after  the  sale  was  consum¬ 
mated  and  the  control  and  operation  and  management  of 
the  Mayflower  had  been  tnrned  over  to  the  Hilton  Hotels 
Corporation  ( J.  A.  371).  The  defendants  Folger,  Stewart 
and  Baxter  secured  the  resignations  of  the  Donner  nomi¬ 
nees  to  the  Board,  and  it  is  interesting  to  note  that  Mr. 
McGrath,  a  director  of  the  corporation,  in  submitting  his 
resignation  wrote  a  letter  on  December  16, 1946  to  Folger 
stating  (J.  A.  213): 

“I  have  purposely  made  no  reference  to  my  reason 
for  resigning  as  I  didn’t  want  to  inadvertently  make 
any  remarks  that  could  be  misconstrued  by  the  mi¬ 
nority  interests.  I  don’t  anticipate  any  trouble  from 
this  source  but  it  is  just  as  well  to  be  careful.  If 
for  any  reason  you  want  this  letter  changed  I  will 
be  glad  to  do  so.” 

In  his  reply  to  this  letter,  dated  December  20,  1946, 


Mr.  Folger  stated  ( J.  A.  371-372) : 

“My  dear  Bay: 

“Thank  you  very  much  for  your  letter  of  December 
16th  and  for  your  thoughtful  interest  in  matters  re¬ 
lating  to  the  Mayflower  and  to  me  personally. 

“I  shall  feel  badly  if  you  will  not  make  our  office  your 
headquarters  when  you  are  in  Washington  or  passing 
through.  I  am  quite  serious  about  this  request  be¬ 
cause  I  am  eager  to  get  your  point  of  view  about  a 
v ...  good  many  matters. 

“I  am  checking  with  Thornton  Raney  to  make  sure 
the  oversight  with  respect  to  directors’  fees  is  cor¬ 
rected. 

‘‘Things  seem  to  be  working  out  satisfactorily  ac¬ 
cording  to  the  plan  which  Ken  and  Jack  mapped  out. 
I  will  make  sure  to  give  your  messages  to  Boyd 
Hatch. 

“With  warmest  regards  and  all  good  wishes,  I  am 
“Sincerely  yours, 

“John  Clifford  Folger.” 
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•  There  was  no  satisfactory  explanation  of  what  the  plan 
of  ‘  ‘  Ken  and  Jack”  consisted  of. ;  }' 

Hilton,  by  letter  mailed  December  20,  1946,  which  letter 
was  mailed  after  the  officers  and  directors  had  been 
changed  and  control  of  the  Mayflower  had  been  transferred 
to  Hilton,  informed  the  minority  stockholders  that  the 
sale  of  the  majority  of  the  stock  of  Mayflower  had  been 
effected  and  that  Hilton  would  purchase  their  stock  at  a 
price  of  $13.00  per  share  ( J.  A.  284, 371). 

The  December  19,  1946  Meeting  of  the 
Mayflower  Board  of  Directors 

Pursuant  to  the  plan  there  was  a  special  meeting  of 
the  Board  of  Directors  of  Mayflower  on  December  19, 
1946,  which  was  called  by  agreement  by  Binns  with  the 
then  president  of  Mayflower,  and  the  defendant  Folger 
(J.  A.  23,  264-265).  As  a  result  of  negotiations  for  the 
secret  sale  of  the  majority  stock,  the  defendants  Folger, 
Baxter,  Stewart  and  Binns  secured  the  resignations  of 
the  majority  of  ;the  directors  and  came  to  the  meeting  of 
the  Board  of  Directors  on  December  19,  1946,  which  was 
held  before  any  notice  of  the  above  transactions  had  been 
given  to  the  minority  stockholders,  with  a  ready-made 
slate  of  Hilton  officers  and  directors,  in  effect  forcing  the 
resignations  of  the  officers  and  directors  of  Mayflower  and 
replacing  them  with  officers  and  directors  of  Hilton  (J. 
A-  23-30,  211,  264-265).  This  was  a  special  meeting  of  the 
Board  of  Directors,  called  pursuant  to  a  secret  agreement 
between  Binns,  Stewart,  Baxter  and  Folger,  with  the 
resignations  of  the  majority  of  the  Mayflower  directors 
already  having  been  requested  and  secured  before  the 
meeting.  ; 

Pursuant this  agreement,  under  the  advice  of  coun¬ 
sel,  and  in  order  that  there  might  always  be  a  quorum 
of  the  directors  present,  at  this  special  meeting  the  resig¬ 
nations  of  the  directors,  Harold  R.  Baxter  and  Raymond 
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D.  McGrath,  as  directors  of  the  corporation  were  accepted, 
and  two  Hilton  officers  were  elected  to  fill  the  vacancy. 
The  resignations  of  William  L.  Beale,  the  chairman  of 
the  Board,  and  John  Stewart  were  then  accepted  and 
their  vacancies  were  filled  by  two  other  Hilton  nominees, 
again  in  accordance  with  the  advice  of  legal  counsel  (J. 
A.  23-30). 

No  opportunity  was  given  to  the  stockholders  to  protest 
these  transactions,  and,  as  evidence  of  the  secret  agree¬ 
ment  between  Baxter,  Binns,  Stewart  and  Folger  as  to 
how  this  meeting  was  to  be  conducted,  there  were  present 
at  the  meeting  from  the  Hilton  organization  the  follow¬ 
ing  persons  who  had  been  selected  to  become  officers  of 
Mayflower:  Hilton,  president;  Henry  Crown;  Joseph  P. 
Binns;  Robert  P.  Williford;  H.  L.  Ludwig;  William  J. 
Friedman  and  Joseph  T.  Zoline  (J.  A.  23-30). 

At  this  meeting  all  of  the  officers  of  Mayflower  resigned 
and  the  officers  of  Hilton  Hotels  Corporation  were  elected 
in  their  place,  and  four  of  the  seven  Mayflower  directors 
were  replaced  by  directors  of  Hilton  Hotels  Corporation 
(J.  A.  23-30). 

By  the  device  of  accepting  the  resignations  of  the  direc¬ 
tors  in  pairs  and  electing  their  replacement  in  pairs  no 
opportunity  was  presented  to  the  minority  stockholders 
before  the  wholesale  change  and  resignations  of  the  May¬ 
flower  directors  and  the  election  of  Hilton  officers  and 
directors  as  directors  of  Mayflower  to  avail  themselves 
of  the  provision  of  the  following  by-law  of  the  corpora¬ 
tion  and  call  a  special  meeting  of  the  stockholders: 

ARTICLE  n 

Section  1.  Number  and  Term  of  Office. 

Any  vacancy  occurring  in  the  Board  of  Directors 
shall  be  filled  (and  in  case  of  any  increase  in  the 
number  of  directors  by  action  of  the  board,  the  addi- 


tional  directors  shall  be  elected)  by  a  vote  of  a  ma¬ 
jority  of  the  directors  then  in  office  although  less  than 
a  qnomm;  provided,  however,  that  if  the  remaining 
directors  shall  constitute  less  than  a  majority  of  the 
whole  board,  npon  application  of  any  stockholder  or 
stockholders  holding  at  least  ten  percent  (10%)  of 


the  total  number  of  shares  of  the  capital  stock  of 
the  Corporation  at.  the  time  outstanding  having  the 
right  to  vote  for  directors,  a  special  meeting  of  the 
stockholders  shall  be  called  and  held  to  fill  any  such 
vacancy  or  vacancies  or  to  replace  the  director  or 
directors  chosen  by  the  directors  then  in  office  as 
aforesaid  and  the  person  or  persons  elected  at  such 
special  meeting  of  the  stockholders  shall  be  director 
or  directors  to  fill  such  vacancy  or  vacancies,  and  if 
any  vacancies  so  filled  by  election  by  stockholders 
shall  already  have  been  filled;  by  vote  of  less  than  a 
majority  of  the  board,  the  director  so  elected  by  stock¬ 
holders  shall  displace  any  person  or  persons  who  may 
theretofore  have  been  appointed  by  the  directors  then 
in  office  as  aforesaid.  Directors  so  elected  shall  serve 
until  the  next  annual  meeting  of  the  stockholders  and 


until  the  election  and  qualification  of  their  respective 
successors.  ’ 

If  the  four  resignations  had  been  submitted  simultan¬ 
eously,  the  remaining  three  directors  could  have  elected 
the  four  Hilton  Hotels  Corporation’s  nominees  but  then 
the  minority  stockholders  would  have  been  given  an  op- 


portunity  to  call  a  special  stockholders  meeting  to  recon¬ 
sider  the  election.  As  a  result  of  the  special  meeting  of 
the  Board  of  Directors  on  December  19,  1946,  the  entire 
charge,  management,  control  and  operation  of  the  May¬ 
flower  was  turned  over  to  Hilton  by  the  directors  and 
officers  of  Mayflower  who  owed  a  fiduciary  duty  to  the 
minority  stockholders.  Again  it  must  be  noted  that,  this 
whole  transaction  was  done  without  any  notice  to  the 
minority  stockholders. 


The  Management  Contract 

It  was  announced  at  the  special  Board  of  Directors 
meeting  in  December  1946  that  Hilton  Hotels  Corporation 
would  prepare  a  management  contract  for  the  Mayflower 
Hotel  which  would  be  presented  at  the  next  meeting  of 
the  Hilton  controlled  Board  (J.  A.  29).  A  management 
contract  was  prepared  by  Hilton’s  officers  and  directors 
and  Hilton’s  attorneys  in  Chicago  without  conferring  with 
any  of  the  so-called  independent  members  of  Mayflower’s 
4  Board.  No  one  other  than  Hilton  people  were  consulted 
when  the  contract’s  provisions  were  considered  (J.  A. 
242,  313-314).  As  the  testimony  shows,  the  Hilton  group 
decided  that  its  directors  and  officers,  who  are  also  the 
directors  and  officers  of  Mayflower,  could  not  carry  out 
their  fiduciary  duties  as  officers  and  directors  of  May - 
j  flower  unihout  breaching  their  duty  to  the  stockholders 
of  HUton.  Accordingly,  the  Hilton  group  hit  upon  the 
guise  of  superimposing  a  management  contract  on  the 
then  present  management  of  Mayflower  (J.  A.  653,  663- 
664,  682-683).  The  defendants  have  conceded  that  Mr. 
Mack,  the  old  manager  of  Mayflower,  who  was  retained 
1  by  Hilton,  and  who  is  paid  by  Mayflower,  was  an  excellent 
manager  and  doing  an  excellent  job  (J.  A.  303).  More¬ 
over,  no  new  personnel  was  added  to  the  Hilton  staff  to 
t  handle  Mayflower  business.  Binns  was  asked,  ( J.  A.  686) : 

“Did  you  ever  put  on  the  staff  of  the  Hilton  Hotels 
Corporation  a  single  additional  man  to  handle  May¬ 
flower  business  t” 

He  replied: 


don’t  think  of  anyone.” 

tne  Hilton  controlled 
UII^VbV/JL  VI  lUajUVTV^l  VJLi  January  27,  1947,  this  being 
the  first  time  that  the  independent  members  of  the  May - 
flower  Board  had  seen  the  contract  (J.  A.  313-314).  How¬ 
ever,  on  January  24,  1947,  three  days  before  ratification 
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of  the  contract,  Mr.  Hilton  proudly  announced  at  the 
Board  meeting  of  Hilton  Hotels  Corporation  that  he  ex¬ 
pected  the  management  contract  would  bring  in  as  rev¬ 
enue  to  Hilton  the  amount  of  $75fl00  a  year  (J.  A.  283). 
The  Mayflower  had  been  operated  without  such  a  con¬ 
tract,  and  later,  under  the  directorate  of  Hilton,  from 
December  19,  1946  to  January  27,  1947,  the  contract  being 
retroactive  to  January  1,  1947  (J.  A.  36-37).  This  con¬ 
tract,  instead  of  being  at  “arms  length”,  was  executed 
for  Mayflower  by  Joseph  P.  Binns,  executive  vice-presi¬ 
dent,  who  was  also  executive  vice-president  of  Hilton. 
It  was  executed  for  Hilton  Hotels  Corporation  by  H.  L. 
Ludwig,  vice-president  of  Hilton  and  treasurer  of  May¬ 
flower,  in  effect  Hilton  contracting  with  Hilton  (J.  A.  37). 

This  management  contract  which  was  very  unfair  to 
Mayflower  forced  upon  Mayflower  by  the  interlocking  di¬ 
rectorate  controlled  by  Hilton  inures  solely  to  Hilton 
Hotels’  benefit  and  superimposes  additional  costs  upon 
the  previous  efficient  management  of  Mayflower.  The  con¬ 
tract  provides  that  Hilton,  in  addition  to  other  conces¬ 
sions,  will  receive  one  percent  of  the  gross  sales  (which 
exceed  flve  million  dollars  annually)  and  ten  percent  of 
the  gross  operating  profits  in  excess  of  one  million  dol¬ 
lars  (J.  A.  33).  In  computing  gross  operating  profits 
under  the  contract,  standard  items  of  deduction  such  as 
depreciation,  taxes,  insurance,  corporate  expenses,  amor¬ 
tization  and  interest  are  not  deducted  until  after  Hilton’s 
percentage  of  gross  operating  profits  is  computed:  (J.  A. 
34,  421-422).  Under  the  contract  Hilton  has  received  man¬ 
agement  fees  for  the  year  1947  amounting  to  $69J.56.08; 
for  the  year  1948  $74,23738;  for  the  year  1949  $78^7233 
(J.  A.  419-420);  approximately  $225,000  for  3  years. 

In  addition  under  the  contract  Mayflower  must  con¬ 
tribute  to  the  Hilton  Hotels  Corporation  for  the  services 
of  the  Hilton  plant  and  equipment  division,  credit  depart¬ 
ment,  advertising,  promotion,  and  the  maintenance  of  a 
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staff  (J.  A.  32-33).  Thus,  Mayflower  has  had  to  con¬ 
tribute  to  the  Hilton  Hotels  group  advertising  for  the 
year  1947  the  sum  of  $24,008.34;  for  the  year  1948  $13,- 
054.92;  for  the  year  1949  $19,623.41.  In  addition,  May¬ 
flower  had  to  pay  its  own  advertising  expenses  amounting 
to  $89,135.65  for  1947;  $87,494.83  for  1948;  $83,231.69  for 
1949  (J.  A.  419). 

Besides  forcing  Mayflower  to  pay  a  heavy  management 
fee,  whether  or  not  there  is  a  profit  or  a  loss,  and  to 
contribute  without  limitation  to  Hilton  Hotels  group  ac¬ 
tivities,  the  management  contract  does  not  contain  any 
provision  for  an  accounting  or  check  on  the  part  of  May¬ 
flower.  The  contract  is  made  interminable  and  self-per¬ 
petuating  for  a  total  period  of  five  years  by  making  notice 
subject  to  a  Hilton  controlled  arbitration  board,  waiving 
court  review  and  being  self-perpetuating  from  year  to 
year  save  for  the  right  of  notice,  which  is  exercisable 
only  by  Hilton  executives  acting  as  Mayflower  executives. 
The  effect  of  the  arbitration  clause  in  the  management 
contract  is  that  any  dispute  is  to  be  submitted  to  three 
arbitrators,  one  to  be  elected  by  Hilton  as  president  of 
Hilton  and  one  by  Hilton  as  president  of  Mayflower,  the 
two  arbitrators  to  promptly  designate  a  third  person  to 
act  as  arbitrator.  If  the  two  arbitrators  cannot  agree 
upon  such  third  arbitrator  within  thirty  days  after  Hilton 
as  president  of  Hilton  does  designate  an  arbitrator  to 
act  on  its  behalf,  such  three  arbitrators  shall  be  desig¬ 
nated  by  the  senior  judge  of  the  District  Court  of  the 
United  States,  Northern  District  of  Illinois,  Eastern  Di¬ 
vision,  and  in  case  of  his  absence,  refusal  or  inability  to 
act,  by  the  senior  judge  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  Finally,  this  contract 
provides  that  the  decision  of  the  three  arbitrators  selected 
by  Hilton  as  Hilton  Hotels  Corporation  and  Hilton  as 
Mayflower  Hotel  Corporation,  shall  not  be  subject  to  re¬ 
view  by  any  court  ( J.  A.  35-36) . 
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In  spite  of  the  management  contract,  Mr.  Mack,  the 
manager  of  the  hotel  prior  to  the  sale,  is  still  the  man¬ 
ager  of  the  Mayflower  and  receives  full  compensation 
from  the  Mayflower.  Thus,  we  find  a  management  fee 
being  paid  to  Hilton  Hotels  by  Mayflower  in  spite  of  the 
fact  that  Mayflower  has  the  same  management  as  prior 
to  the  sale  and  in  spite  of  the  fact  that  the  officers  and 
majority  of  directors  of  the  Mayflower  are  the  same  as 
those  for  Hilton. 

i 

Despite  the  management  contract  there  has  been  no  j 
increase  in  room  rentals  and  meals  served,  although  there  i 
was  an  increase  in  gross  receipts  of  the  Mayflower  solely 
dne  to  increases  in  the  prices  of  rooms  and  food  (J.  A. 
415,  745).  It  was  stated  by  Mr.  Hilton  in  his  annual 
statement  to  the  stockholders  (J.  A.  745): 

“Although  gross  income  went  up  substantially  in  1948  ! 
as  compared  with  1947,  the  additional  revenue  was  I 
the  result  of  price  increases,  not  additional  business. 
Boom  rates  and  food  prices  were  increased  in  order 
to  meet  higher  operating  cost,  but  room  occupancy 
showed  a  slight  decline.  ’ ’ 

The  evidence  offered  by  Hilton  Hotels  Corporation  in 
an  attempt  to  show  how  much  the  Mayflower  Hotel  had  | 
been  benefited  by  Hilton  was  clearly  inadmissible.  The 
fact  remains  that  under  this  unfair  contract  Hilton; 
can  and  did  milk  the  Mayflower.  The  services  rendered! 
under  the  management  contract  were  rendered  by  meni 
who  were  required  to  render  these  services  by  virtue  of 


being  officers  and  directors  of  Mayflower. 

The  contract  has  been  renewed  twice,  and  it  is  obvious! 
that  the  renewal  is  a  mere  formality.  Evidence  of  the; 
type  of  thing  that  is  considered  by  the  committee  ap-i 
pointed  for  renewal  of  the  contract  is  the  following  “Mem¬ 
orandum  for  Special  Committee  of  Mayflower  Directors 
Appointed  to  Consider  Renewal  of  Management  Cor* 
tract ”  (J.  A.  491-492) : 


I- 


“The  suggestion  of  change  in  the  present  contract 
that  has  been  most  frequently  mentioned  has  to  do 
with  the  elimination  of  the  excess  commission  due 
Hilton  when  the  gross  operating  profits  exceed  $1,- 
000,000  for  any  year.  Of  covrse,  any  material  change 
in  the  contract  involves  the  probability  that  the  plain¬ 
tiffs  in  the  pending  suit  would  claim  it  was  an  admis¬ 
sion  of  error  on  the  part  of  the  Mayflower  directors 
in  entering  into  the  original  contract.  This  they 
would  use  to  support  the  unfounded  charges  they  are 
making.  If  the  elimination  of  the  10  per  cent  excess 
commission  were  a  major  element  in  the  contract , 
there  could  be  little  doubt  that  at  this  time  it  would 
be  harmful.  The  argument  could  be  made,  however, 
that  the  provision  has  no  practical  value,  if  the  direc¬ 
tors  knew  last  January  that  the  gross  operating  profit 
would  not  reach  a  million  dollars  in  any  year.  Should 
(b)  of  paragraph  5  be  eliminated,  it  would  be  said 
that  the  action  was  only  intended  to  conform  the 
contract  to  actual  conditions.  After  reviewing  the 
experience  of  one  year,  the  directors  might  well  say 
that  what  they  had  anticipated  has  actually  occurred, 
and  that  the  provision  for  excess  commissions  was 
dropped  as  having  no  real  importance.  By  this  ac¬ 
tion,  the  board  would  be  giving  evidence  of  having 
carefully  followed  the  situation  and,  after  a  year’s 
trial,  negotiated  terms  which  on  paper  at  least  were 
more  favorable  to  Mayflower  them  the  original  ones. 
In  this  way,  it  is  entirely  possible  that,  without  con¬ 
ceding  a  major  error  in  entering  into  the  contract, 
the  directors — mindful  of  their  duties  to  the  May¬ 
flower— had  secured  for  it  more  advantageous  condi¬ 
tions.” 

STATEMENT  OF  POINTS 

(1)  Hilton’s  purchase  of  the  majority  of  the  common 
stock  of  Mayflower  Hotel  Corporation  from  the  Donner 
Corporation  and  J.  Clifford  Folger  was  illegal  and  a 
fraud  upon  the  minority  stockholders  of  Mayflower  Hotel 
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Corporation.  The  Court  below  erred  in  ruling  to  the 
contrary. 

(2)  The  resignation  of  the  Donner  “nominee”  direc¬ 
tors  in  pairs  and  the  election  of  the  Hilton  “nominee” 
directors  in  pairs  at  the  Mayflower  Board  of  Directors 
meeting  held  on  December  19,  1946,  was  a  subterfuge 
resulting  in  a  technical  violation  of  the  by-laws  of  May¬ 
flower  invalidating  all  subsequent  proceedings  carried  on 
by  the  Board. 

(3)  The  management  contract  and  renewals  entered 
into  between  Hilton  and  Mayflower  immediately  after 
Hilton  acquired  control  of  the  Mayflower  Hotel  should 
be  set  aside  and  Hilton  be  required  to  account  for  all 
monies  received  under  the  contract  The  court  below 
erred  in  ruling  to  the  contrary. 

(4)  The  lower  court  was  in  error  in  permitting  de¬ 
fendants  to  submit  evidence  which  purported  to  show 
that  Hilton’s  management  of  the  Mayflower  under  the 
contract  has  been  beneficial. 

(5)  Defendant  Folger  as  a  fiduciary  illegally  profited 
from  the  sales  of  Mayflower  securities  and  in  the  refinanc¬ 
ing  of  the  Mayflower’s  mortgage,  and  should  be  required 
to  account  therefor. 

(6)  As  a  result  of  the  misconduct  and  fraud  of  its 
officers  and  Board  of  Directors  and  its  majority  stock¬ 
holder,  a  receiver  should  be  appointed  to  manage  or  liqui¬ 
date  the  Mayflower  Hotel  Corporation. 

(7)  The  court  erred  in  physically  striking  from  the 
record  plaintiffs’  request  for  findings  of  fact  and  conclu¬ 
sions  of  law. 


SUMMARY  OF  ARGUMENT 


L  The  acquisition  of  the  control  of  the  Mayflower  by 
Hilton  from  Donner  Corporation  and  defendant  Folger, 
President  of  Mayflower,  was  a  “secret  and  unfair  sale” 
arrived  at  through  a  conspiracy  between  Hilton  Hotels 
Corporation  and  Donner  Corporation  constituting  a  fraud 
upon  the  minority  stockholders.  The  sale  and  transfer 
of  control  was  made  in  complete  secrecy  without  notice 
to  the  Board  of  Directors  of  Mayflower  Hotel  Corporation 
-  or  the  other  stockholders  of  Mayflower  Hotel  in  the  face 
of  a  substantially  higher  offer  from  a  substantial  bidder 
which  offer  was  deliberately  concealed  from  the  Board 
of  the  Mayflower  and  the  minority  stockholders.  Hilton 
Hotels  Corporation  had  knowledge  of  the  higher  offers 
and  cooperated  in  keeping  the  sale  a  secret  until  it  had 
been  consummated.  In  view  of  the  above,  the  sale  is 
illegaL  Mayflower  Hotel  Stockholders  Protective  Com¬ 
mittee,  et  <d.,  v.  Mayflower  Hotel  Corporation,  et  al.,  173 
F.  2416  (App.D.  C.  1949). 

. 

IL  At  the  December  19,  1946  meeting  of  the  Board  of 
Directors  of  Mayflower  when  control  of  the  Mayflower 
Hotel  Corporation  was  turned  over  to  Hilton  Hotels  Cor¬ 
poration,  four  Hilton  nominees  were  substituted  for  four 
Donner  nominees  on  the  Mayflower  seven  man  board.  By 
the  device  of  accepting  the  resignations  of  the  directors 
in  pairs  and  electing  their  replacements  in  pairs,  no  op¬ 
portunity  was  presented  to  the  minority  stockholders  to 
avail  themselves  of  the  provision  of  Article  II  of  the  May¬ 
flower  by-laws.  This  by-law  provides  that  in  the  event 
there  are  vacancies  occurring  in  the  Board  of  Directors 
which  result  in  less  than  a  quorum  of  the  Board  remaining 
in  office,  the  remaining  directors  can  fill  the  vacancies 
with  the  condition  that  10  percent  of  the  stockholders  can 
call  a  special  meeting  of  the  stockholders  to  consider  the 
reelection  of  new  directors  to  fill  the  vacancies.  The 
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resignation  of  the  directors  in  pairs  and  the  election  of 
the  replacements  in  pairs  which  was  done  on  the  advice 
of  counsel,  was  a  subterfuge  used  for  the  purpose  of 
making  it  appear  that  there  was  always  a  quorum  of  the 
Board  in  office.  In  the  light  .of  the  Court  of  Appeals 
opinion  in  Mayflower  Hotel  Stockholders  Protective  Com¬ 
mittee,  et  al.,v.  Mayflower  Hotel  Corporation,  et  al.,  supra, 
such  a  technical  violation  “.  .  .  would  invalidate  all  the 
subsequent  proceedings  of  which  appellants  complain.” 

in.  The  management  contract  and  renewals  entered 
into  by  Hilton  Hotels  Corporation  with  Mayflower  Hotel 
Corporation  after  Hilton  Hotels  Corporation  acquired 
control  of  Mayflower  should  be  set.  aside.  The  manage¬ 
ment  contract  was  prepared  solely  by  the  Hilton  group 
and  then  presented  to  the  Hilton  dominated  Board  of  the 
Mayflower  which  approved  the  contract  In  addition,  the 
Mayflower  Hotel  group  officers  were  also  Hilton  Hotels 
group  officers.  This  was  not  an  “arms  length  transac-  . 
tion”,  and  Hilton,  the  majority  stockholder,  superimposed 
an  unnecessary  management  contract  upon  the  Mayflower 
Hotel  allowing  Hilton  “to  milk”  the  hotel  through  the 
guise  of  a  management  fee  based  upon  a  percentage  of 
the  gross  sales  irrespective  of  whether  Mayflower  had  a 
profit  or  loss. 

IV.  The  introduction  of  evidence  by  defendants  which 
purported  to  show  the  benefits  Hilton  Hotels  Corporation 
had  rendered  to  Mayflower  under  the  management  con¬ 
tract  was  clearly  irrelevant  and  inadmissible.  The  sole 
question  before  the  lower  court  'under  the  Court  of  Ap¬ 
peals’  opinion  in  Mayflower  Hotel  Stockholders  Protec¬ 
tive  Committee,  et  al.,  v.  Mayflower  Hotel  Corporation  et 
al.,  supra  was  whether  or  not  the  contract  was  an  “arms 
length  transaction**  and  whether  or  not  its  provisions 
were  reasonable. .  ' 

V.  J.  Clifford  Folger,  while  acting  as  secretary-treas¬ 
urer  of  the  Mayflower  Hotel  Corporation  at  a  salary  of 


24 


$3,000  a  year,  breached  his  fiduciary  duties  to  the  cor¬ 
poration’s  stockholders  by  accepting  $14,000  in  commis¬ 
sions  from  the  Mayflower  Hotel  Corporation  for  pur¬ 
chasing  Mayflower  bonds  for  the  Mayflower  sinking  fund 
at  a  commission  of  $7.50  a  $1,000  bond.  The  commission 
he  charged  Mayflower  was  $5.00  per  $1,000  bond  more 
than  he  charged  the  Donner  Corporation  for  purchasing 
the  same  bonds.  In  addition,  Folger,  while  acting  as 
president  of  the  Mayflower  at  a  salary  of  $4,000,  breached 
his  fiduciary  duty  to  the  corporation’s  stockholders  by 
having  Folger-Nolan  charge  the  Mayflower  Hotel  the  sum 
of  $17,000  for  refinancing  its  mortgage  with  unsecured 
notes  sold  to  banks.  Folger-Nolan  did  not  risk  any  capi¬ 
tal,  this  was  purely  a  paper  transaction,  whereby  tike 
Mayflower  transferred  its  notes  to  the  banks,  the  banks 
transferred  the  $1,700,000  to  Folger-Nolan,  Folger-Nolan 
paid  over  $1,683,000  to  Mayflower,  and  retained  a  com¬ 
mission  of  $17,000. 

* 

VI.  A  court  of  equity  has  inherent  jurisdiction  to  ap¬ 
point  a  receiver  for  a  corporation  on  the  ground  of  the 
misconduct  or  mismanagement  of  the  corporate  officers 
or  the  majority  stockholder  when  such  misconduct  is 
gross  or  fraudulent  and  affects  the  substantial  rights  of 
its  stockholders.  Mismanagement  or  misconduct  result¬ 
ing  in  a  fraud  on  the  minority  stockholders  will  justify 
the  appointment  of  a  receiver  to  protect  the  rights  of  the 
stockholders,  and  the  court  can  ask  the  receiver  to  liqui¬ 
date  the  corporation  and  distribute  the  corporation’s  as¬ 
sets,  irrespective  of  the  corporation’s  solvency.  The  frau¬ 
dulent  management  contract  whereby  Hilton  Hotels  Cor¬ 
poration  can  milk  the  Mayflower  Hotel  thus  dissipating 
the  assets  and  impairing  substantial  rights  of  the  stock¬ 
holders  justifies  this  remedy.  The  mere  setting  aside  of 
the  contract  will  not  adequately  protect  the  stockholders 
since  there  is  nothing  to  prevent  the  majority  stockholder 
from  entering  into  another  management  contract  with  the 


_ 


25 


Hilton  Hotels  Corporation  after  this  case  is  completed. 
Plaintiffs*  only  remedy  is  the  appointment  of  a  receiver 
to  preserve  the  status  quo  and  enforce  the  decree  of  this 
court. 

VII.  Plaintiffs*  request  for  findings  of  fact  and  con¬ 
clusions  of  law  were  properly  filed  with  the  court  under 
the  rules  and  the  lower  court  erred  in  physically  striking 
said  findings  from  the  record. 

ARGUMENT 

It  is  deemed  unnecessary  to  cite  many  legal  authorities 
in  this  brief  since  this  court,  when  it  considered  appellees  , 
amended  complaint,  laid  down  the  law  of  this  case  in  May¬ 
flower  Hotel  Stockholders  Protective  Committee,  et  al.,  v. 
Mayflower  Hotel  Corporation,  et  al.,  173  F.  2  416  (App. 
D.  C.  1949). 

I 

The  Hilton  Hotels  Corporation’s  Purchase  of  the  Major¬ 
ity  of  the  Common  Stock  of  Mayflower  Hotel  Cor¬ 
poration  From  the  Donner  Corporation  and  J.  Clif¬ 
ford  Folger  Was  Illegal  and  a  Fraud  Upon  the 
Minority  Stockholders  of  Mayflower  Hotel  Corpora¬ 
tion 

Before  discussing  the  illegality  of  the  sale  of  the  con¬ 
trolling  stock  of  Mayflower  by  the  Donner  Corporation 
and  J.  Clifford  Folger  to  Hilton  Hotels  Corporation,  we 
refer  to  the  principles  of  law  governing  this  case  as  laid 
down  by  this  court  in  its  opinion.  The  court  stated  on 
pages  418-423: 

“The  rule  with  regard  to  contracts  or  dealings  be¬ 
tween  corporations  having  one  or  more  directors  in 
common  has  been  applied  with  particular  stringency. 
“In  the  report  of  Geddes  et  al  v.  Anaconda  Copper 
Mining  Company  et  aL,  decided  by  the  Supreme  Court 


of  the  United  States  in  1921  and  reported  in  254  U.  S. 
590,  it  is  stated  that  where  the  minority  shareholders 
of  a  corporation  seek  to  set  aside  a  sale  of  its  prop¬ 
erty  to  another  corporation  negotiated  and  made  by 
boards  of  directors  having  a  member  in  common,  the 
burden  is  upon  those  who  would  maintain  the  trans¬ 
action  to  show  the  entire  fairness  and  the  adequacy 
of  the  consideration. 

•  •  •  • 

“Mr.  Justice  Douglas  in  Pepper  v.  Litton,  admirably 
sums  up  the  ordinary  rule  of  equity  as  to  corpora¬ 
tions  that  the  majority  has  a  right  to  control,  but 
where  it  does  so  it  occupies  a  fiduciary  relation  to¬ 
ward  the  minority,  as  much  so  as  the  corporation 
itself  or  its  officers  and  directors.  The  same  fiduciary 
duty  is  due  from  a  dominant  or  controlling  stock¬ 
holder  or  group  of  stockholders  to  the  minority  as  is 
due  from  the  director  of  a  corporation  to  the  stock¬ 
holders.  Said  Mr.  Justice  Douglas  in  that  case  (308 
U.  S.  at  page  306) :  ‘A  director  is  a  fiduciary.  Twin- 
Lick  Oil  C.  V.  Marbury,  91  U.  S.  587,  588.  So  is 
a  dominant  or  controlling  stockholder  or  group  of 
stockholders.  Southern  Pacific  Co.  v.  Bogert,  250 
U.  S.  483,  492.  Their  powers  are  powers  in  trust. 
See  Jackson  v.  Ludeling,  21  Wall.  616,  624/ 

“It  is  also  true  that  the  majority  stockholders  upon 
whom  the  minority  is  dependent  for  knowledge ,  must 
make  ftdl  disclosure  when  selling  stock  control.  Saut¬ 
ter  v.  Fulmer,  258  N.  Y.  107,  179  N.  E.  310  (1932). 
Fletcher  Cyclopedia  Corporations,  VoL  13,  Sec.  5845, 
states:  ‘A  secret  and  unfair  sale  of  controlling  stock 
may  be  redressed  by  suit  of  the  minority ” 

It  is  dear  from  the  above  principles  of  law  which 
govern  this  case  that  the  transfer  of  the  controlling  stock 
in  the  Mayflower  Hotel  Corporation  was  illegal  In  May 
1946,  negotiations  were  under  way  by  Folger,  who  was 
closely  associated  with  the  Donner  Corporation  to  refi¬ 
nance  the  then  existing  mortgage  on  the  Mayflower  Hotel, 
which  deal  was  evidenced  by  a  contract  of  sale  dated 
July  12,  1946,  Mayflower  was  to  sell  $1,700,000  in  unse- 
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cured  notes  to  Folger ’s  corporation  for  $1,683,000,  Fol¬ 
ger ’s  corporation  then  selling  the  notes  to  seven  banks. 
The  mortgage  would  then  be  redeemed  and  there  would  be 
outstanding  $1,683,000  in  unsecured  notes. 

The  defendant  Binns,  a  dose  intimate  of  Conrad  Hilton ! 
and  also  an  intimate  of  C.  Kenneth  Baxter,  vice-president  j 
and  treasurer  of  Bonner  Corporation  and  the  key  Bonner 
director  on  the  Mayflower  Board,  left  the  Mayflower  Board 
of  Birectors  in  1945.  He  had  been  a  member  of  the  May-  j 
flower  Board  and  executive  committee  for  several  years 
and  resigned  to  become  the  general  manager  of  the  Pal¬ 
mer  House,  a  hotel  owned  by  Mr.  Hilton.  In  June  1946, 
the  Hilton  Hotels  Corporation  was  formed  as  a  result 
of  the  merger  of  several  hotels  owned  by  Mr.  Hilton. 

The  record  shows  that  various  offers  to  purchase  the 
Mayflower  or  the  Bonner  interest  therein  had  been  turned 
down  by  the  Bonner  Corporation  dominated  Mayflower  j 
Board.  In  1945  John  Lewis  Smith  had  contacted  the  de-  ; 
fendant  Folger,  president  of  the  Mayflower,  stating  that 
Mr.  Peter  Miller,  the  representative  of  a  syndicate  which 
had  purchased  the  Baleigh  Hotel  for  all  cash  in  so  far 
as  the  seller  was  concerned,  was  interested  in  buying  the 
Mayflower  for  seven  and  one-half  million  dollars.  Later, 
Mr.  Smith  advised  Mr.  Folger,  after  again  speaking  to 
Mr.  Miller,  that  the  syndicate  was  interested  in  buying 
the  Mayflower  for  nine  million  dollars.  This  offer  to 
negotiate  was  never  referred  to  the  Mayflower  Board  by 
the  defendant  Folger  even  though  he  was  the  president 
of  the  Mayflower  Hotel  Corporation. 

Mr.  Arnold  Kirkeby,  a  completely  disinterested  witness 
and  one  of  the  largest  hotel  operators  in  the  United  States, 
testified  that  in  the  latter  part  of  June  1946  he  conferred 
with  Stewart  and  Baxter,  president  and  vice-president 
of  Bonner  Estates,  Inc.,  and  made  a  tentative  offer  for  the 
purchase  of  the  stock  of  the  Mayflower  Hotel  Corporation 
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controlled  by  Donner  Estates,  Inc.,  at  approximately  $17.50 
per  share,  which  price  was  at  that  time  a  point  or  a  point 
and  a  half  above  the  market.  Baxter  and  Stewart  indi¬ 
cated  no  interest  in  selling  the  stock  at  that  time.  Ap¬ 
proximately  six  weeks  later,  around  the  middle  of  August, 
Kirkeby  telephoned  Mr.  Stewart  and  renewed  his  offer. 
Stewart  advised  Kirkeby  that  Mr.  Baxter  was  out  of  the 
country  on  his  honeymoon,  that  his  tentative  offer  was 
under  consideration,  and  that  they  would  communicate 
with  him  upon  Baxter’s  return  to  this  country.  This  ten¬ 
tative  offer  was  never  submitted  by  the  Donner  interests 
to  the  Board  of  Directors  of  Mayflower  or  to  the  corpo¬ 
ration’s  other  stockholders.  Baxter  returned  from  Ber¬ 
muda  after  the  middle  of  August,  but  nevertheless  Stew¬ 
art  and  Baxter  did  not  thereafter  contact  Mr.  Kirkeby. 

None  of  these  transactions  were  revealed  to  the  other 
members  of  the  Board  of  Directors  or  the  minority  stock¬ 
holders  of  Mayflower  by  the  president  and  the  controlling 
director. 

Shortly  after  Kirkeby ’s  tentative  offer,  the  Donner 
Corporation,  through  Baxter  and  Stewart,  negotiated  with 
Binns  who  represented  Hilton  Hotels  Corporation  for  the 
sale  of  the  Donner  interest  in  the  Mayflower.  Binns  tes¬ 
tified  that  Baxter  told  him  about  the  Kirkeby  offer  so 
that  Hilton  had  full  knowledge  of  it.  In  spite  of  this  dis¬ 
closure  to  Binns,  Baxter  and  Stewart  never  recontacted 
Kirkeby.  The  lower  court  asked  Mr.  Stewart  why  this 
was  not  done.  Certainly  any  reasonable  businessman, 
and  certainly  a  trustee  for  the  stockholders,  would  have 
taken  such  a  step.  Mr.  Stewart  did  not  answer  the  ques¬ 
tion  directly.  Instead,  he  stated  (J.  A  383-384)  that 
Donner  Corporation  was  willing  to  sell  at  $13.00  because 
(1)  of  the  slump  in  the  market;  (2)  the  21  day  strike 
which  would  increase  the  cost  of  operation  of  the  hotel, 
(in  spite  of  the  strike  the  hotel  managed  to  earn  in  1946 
$345,653.01) ;  (3)  that  if  Donner  did  sell  to  Kirkeby  it 


I 


29 

would  only  result  in  an  additional  $800,000  for  the  Don- 
ner  Corporation  before  taxation.  This  is  not  the  per¬ 
formance  of  a  fiduciary  duty  by  a  trustee  who  is  required 
to  protect  the  interests  of  the  minority  stockholders  as 
stated  by  this  court  In  any  event,  the  Donner  Corpora¬ 
tion  did  not  re-contact  Kirkeby,  but  closed  a  deal  for  an 
alleged  $13.00  per  share,  in  spite  of  a  tentative  offer  of 
$17.50  which  had  been  made  a  few  weeks  before. 

Hilton  insisted  on  securing  a  majority  of  the  voting 
stock  and  since  Donner  Corporation  owned  49 J.  percent 
of  such  stock  it  was  necessary  for  them  to  contact  J.  Clif¬ 
ford  Folger  who  controlled  5300  shares  of  stock  to  secure 
such  a  majority.  When  advised  of  the  situation,  Folger 
agreed  to  participate  in  the  transaction  which  would  turn 
control  of  the  Mayflower  to  Hilton  Hotels  Corporation. 
The  transfer  of  the  majority  stock  was  made  in  the  ut¬ 
most  secrecy,  and  Hilton,  Donner  Corporation  and  Folger 
were  careful  to  see  that  no  publicity  was  given  to  the 
transfer.  The  Board  of  Directors  did  not  know  of  the 
transfer  of  the  majority  of  the  stock  until  after  the  sale 
had  been  made  and  until  their  resignations  were  requested. 

The  minority  stockholders  were  not  notified  of  the 
transfer  until  after  a  special  meeting  of  the  Board  held 
on  December  19,  1946,  when  the  Hilton  Hotels  Corpora¬ 
tion  took  over  the  Mayflower  Hotel  by  taking  control  of 
the  Mayflower  Board  with  its  own  nominees  and  replacing 
the  Mayflower  officers  with  its  own  slate  of  officers  who 
were  also  officers  of  Hilton  Hotels  Corporation. 

It  is  clear  that  we  have  a  violation  of  the  principle  laid 
down  by  this  court  that  “.  .  .  that  the  majority  stockhold¬ 
ers,  upon  whom  the  minority  is  dependent  for  knowledge, 
must  make  full  disclosure  when  selling  stock  control.” 
Judge  Goldsborough  completely  ignored  this  language  of 
the  Court  of  Appeals  opinion,  stating  that  it  would  be  im¬ 
possible  for  the  majority  stockholder  to  have  made  a  dis- 
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closure  to  the  minority  stockholders.  The  opinion  of  Judge 
Goldsborongh  was  based  on  a  misconception  of  the  law  of 
this  case  and  his  finding  of  fact  constituted  error. 

Jndge  Goldsborongh  stated  (J.  A.  808): 

“Of  course,  yon  cannot  purchase  a  large  block  of 
stock  or  sell  a  large  block  of  stock,  if  the  matter  is 
going  to  be  advertised,  because,  as  soon  as  it  is  ad¬ 
vertised— when  I  say  ‘advertised’  I  do  not  mean 
advertisement  in  a  newspaper — but  as  soon  as  a  pur¬ 
chaser  who  wants  to  buy  a  block  of  stock  lets  it  be 
known  to  all  the  stockholders  that  he  is  after  the 
block,  why,  that  would  immediately  inflate  the  price 
and,  in  all  human  probability,  it  inflates  it  way  be¬ 
yond  its  value  and  makes  the  transaction  impossible.” 

It  is  thus  apparent  that  although  this  Court  had  found 
that  full  disclosure  be  made  to  the  stockholders  Judge 
Goldsborongh  felt  that  this  was  not  a  requirement.  Of 
course,  Hilton  and  Donner  had  only  to  call  a  special  meet¬ 
ing  of  stockholders. 

In  addition  Judge  Goldsborongh  in  his  opinion  holding 
that  the  stock  was  sold  for  $13.00  per  share  made  no 
reference  to  Kirkeby’s  tentative  offer  of  $17.50  a  share 
which  was  made  just  a  few  weeks  prior  to  Bonner’s  nego¬ 
tiations  with  Hilton.  The  testimony  of  the  defendants 
that  $13.00  was  the  only  consideration  paid  was  given  by 
only  interested  parties  and  no  explanation  was  ever  given 
as  to  why  the  Donners  never  contacted  Kirkeby  as  prom¬ 
ised,  but  instead,  took  a  $13.00  offer  in  the  face  of  a  ten¬ 
tative  offer  of  $17.50  per  share. 

1  It  is  also  obvious  that  this  is  “a  secret  and  unfair  sale 
of  controlling  stock  which  may  be  redressed  by  suit,  of 
the  minority.,,  The  circumstances  dearly  indicate  that 
this  is  true,  for  it  is  difficult  .to  imagine  hardheaded  busi¬ 
nessmen  like  the  Bonner  Corporation’s  representatives 
selling  for  $13.00  when  they  had  an  offer  of  $17.50.  More¬ 
over,  even  if  they  did  sell  for  $13.00  a  share  they  violated 
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their  duty  to  the  minority  by  not  re-contacting  Kirkeby. 
Certainly  this  was  not  the  conduct  of  a  fiduciary,  and  it  is 
interesting  to  note  that  this  sale  pegged  the  stock  at 
$13.00  per  share  and  since  Hilton  took  over  control  of 
the  hotel  the  stock  has  never  attained  the  price  of  $13.00 
per  share.  All  these  acts  were  done  with  the  full  knowl-  ! 
edge  and  acquiescence  of  Hilton  Hotels  Corporation  which 
was  party  to  the  transaction. 

The  Court  of  Appeals  stated  at  page  425  of  its  opinion : 

“It  is  further  alleged  that  on  or  about  August,  1946, 
the  Defendant  Bonner,  through  the  defendants  Fol- 
ger,  Stewart  and  C.  Kenneth  Baxter,  received  an 
offer  from  responsible  buyers  of  $17%  per  share  for 
their  stock  in  Mayflower,  which  unaccepted  offer  was 
concealed  from  the  Board  of  Directors  and  the  stock-  | 
holders  and  was  still  pending  at  the  time  the  sale  to 
Hilton  at  the  alleged  $13  per  share  was  announced. 
“Here  is  plainly  another  cause  of  action  against  the 
defendants  Donner,  Folger,  Stewart  and  C.  Kenneth 
Baxter.  It  is  an  allegation  that  the  majority  stock-  ; 
holders  and  three  key  directors  wilfully  and  in  pur¬ 
suance  of  a  conspiracy  withheld  vitally  important 
information  from  their  associates  on  the  Board  of  ; 
Directors  and  from  the  stockholders  at  large — infor¬ 
mation  of  vital  importance  and  information  to  which 
they  were  entitled  under  every  rule  of  law  and  equity.” 

*  It  is  conceded  by  defendants  that  the  Kirkeby  offer  was 
withheld  by  Stewart  and  Baxter  from  their  associates 
on  the  Board  of  Directors  and  from  the  stockholders  at 
large.  It  is  evident  that  plaintiffs  substantiated  their 
burden  of  proof  with  respect  to  this  allegation  of  the 
complaint  and  in  view  of  the  foregoing  it  is  dear  that 
the  “secret  and  unfair  sale’9  was  illegal. 
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The  Resignation  of  the  Donner  Nominated  Directors  in 
Pairs  and  the  Election  of  the  Hilton  Nominated  Di¬ 
rectors  in  Pairs  at  the  Mayflower  Hotel  Corporation 
Board  of  Directors  Meeting  Held  on  December  19, 1946, 
Was  a  Subterfuge  Resulting  in  a  Technical  Viola¬ 
tion  of  the  By-Laws  of  Mayflower  Invalidating  AH 
Subsequent  Proceedings  Carried  on  by  the  Board. 

At  the  meeting  of  the  Mayflower  Board  held  on  Decem¬ 
ber  19,  1946,  all  of  the  officers  of  the  Mayflower  resigned 
and  officers  of  Hilton  were  elected  in  their  place.  Also, 
the  four  Donner  Corporation  “nominee  directors”  re¬ 
signed  and  were  replaced  by  Hilton  directors.  Prior  to 
the  meeting  all  of  the  four  resignation  were  in  the  hands 
of  the  chairman  of  the  meeting  and,  upon  advice  of  coun¬ 
sel,  instead  of  the  four  directors*  resignations  being  sub¬ 
mitted  at  once,  the  resignations  of  the  directors  were  ac¬ 
cepted  in  pairs  and  the  Hilton  replacements  were  elected 
in  pairs.  This  device  which  was  conceived  by  counsel  was 
a  subterfuge  to  avoid  the  operation  of  Article  II,  Section 
1  of  the  by-laws  of  Mayflower.  If  the  four  resignations 
had  been  submitted  at  once,  there  would  only  have  been 
three  directors  remaining  in  office  which  would  not  have 
been  a  quorum  of  the  Board.  Under  the  by-law,  which 
is  quoted  in  full  at  pages  14-15  of  this  brief  supra,  the  re¬ 
maining  directors  could  have  elected  the  four  Hilton  re¬ 
placements,  but,  under  the  by-law,  any  stockholder  or 
stockholders  holding  10  percent  of  Mayflower  common 
stock  could  have  called  a  special  meeting  of  the  stock¬ 
holders  to  review  the  election  of  the  new  directors.  Ob¬ 
viously,  Hilton  and  the  Donner  Corporation  were  not  in¬ 
terested  in  having  the  transfer  of  control  of  Mayflower 
to  Hilton  brought  to  light  at  a  special  stockholders*  meet¬ 
ing.  Accordingly,  by  a  technical  evasion  of  the  by-laws, 
two  of  the  Donner  directors  resignations  were  submitted 
in  one  pair  so  that  there  were  five  directors  remaining  in 
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office.  These  five  directors  then  elected  the  two  Hilton 
replacements.  The  second  pair  of  Donner  nominees*  resig¬ 
nations  were  then  submitted  so  that  again  there  was  still 
a  quorum  of  the  Board  of  Directors  remaining  in  office 
and  then  the  two  Hilton  replacements  were  elected.  Thus, 
through  technical  action  devised  by  counsel  this  device 
of  resignation  and  replacement  in  pairs  was  worked  out 
to  prevent  the  minority  stockholders  from  calling  a  spe¬ 
cial  stockholders  meeting. 

This  court  in  its  opinion  in  Mayflower  Hotel  Stock¬ 
holders  Protective  Committee  et  al .,  v.  Mayflower  Hotel 
Corporation  et  al .,  supra,  stated  p.  425 : 

“It  is  further  alleged  that  under  the  by-laws  of  May¬ 
flower  the  resignation  of  these  four  members  from 
the  Board  of  Directors,  constituting  the  majority  of 
the  Board,  would  have  necessitated  elections  by  the 
stockholders  but  it  is  further  alleged  that  in  order  to 
circumvent  the  rights  of  the  stockholders  and  to  carry 
out  the  purposes  of  the  conspiracy  without  interfer¬ 
ence  or  delay,  the  defendant  Folger,  although  he  had 
the  four  resignations  in  his  hand,  did  not  present  these 
resignations  to  the  Board  together,  but  in  lots  of  two. 
This  is  alleged  to  be  a  subterfuge  for  the  circumven¬ 
tion  of  the  rights  of  the  stockholders  by  which  four 
directors  of  the  defendant  Hilton,  who  were  waiting 
and  ready  to  assume  control,  were  elected. 
ftHere  is  an  allegation  of  a  technical  violation  of  the 
hy-laws  of.  Mayflower  which,  if  sustained  by  proof, 
would  invalidate  all  the  subsequent  proceedings  of 
which  appellants  complain.  We  think  that  upon  this 
issue  appellees  should  be  required  to  answer  and  be 
put  upon  their  proof.  ’  ’ 

The  only  explanation  given  by  the  defendants  for  their 
*  resignations  and  replacements  of  the  directors  in  pairs 
was  that  it  was  done  on  the  advice  of  counsel.  Clearly  i 
this  is  no  explanation  and  it  was  purely  a  technical  pro¬ 
cedure  designed  to  prevent  the  minority  stockholders  from 
calling  a  special  stockholders  meeting  under  the  by-laws. 
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Thus,  under  this  court’s  opinion,  there  was  a  technical 
“violation  of  the  by-laws  which  1 ‘invalidated  all  the  subse¬ 
quent  proceedings  of  which  appellants  complain.”  Ac¬ 
cordingly,  this  would  necessarily  invalidate  the  manage¬ 
ment  contract. 

Judge  Goldsborough’s  findings  of  fact  (J.  A.  171)  in¬ 
dicate  how  completely  he  misunderstood  this  issue.  He 
found  that  the  by-law  was  valid  which  plaintiffs  concede. 
He  then  found  that  there  was  no  subterfuge  involved  since 
there  was  a  quorum  of  the  directors  present  when  the 
resignations  were  submitted  and  new  directors  elected. 
The  fact  remains  that  if  the  four  resignations  which  had 
been  submitted  prior  to  the  meeting  had  been  accepted 
at  once,  under  the  by-law  the  minority  stockholders  could 
have  called  a  special  meeting  of  the  stockholders.  On 
advice  of  counsel  and  to  avoid  this,  the  resignations  were 
submitted  in  pairs  solely  so  that  the  by-law’s  provision 
which  allowed  the  minority  stockholders  to  call  a  spe¬ 
cial  meeting  would  be  inoperative.  There  is  no  question 
that  Judge  Goldsborough’s  finding  was  erroneous  and 
was  obviously  due  to  the  fact  that  he  misconceived  this 
issue. 

m 

The  Management  Contract  and  Renewals  Entered  Into 
Between  Hilton  Hotels  Corporation  and  Mayflower 
Hotel  Corporation  Immediately  After  Hilton  Hotels 
Corporation  Acquired  Control  of  the  Mayflower  Hotel 
Should  Be  Set  Aside  and  Hilton  Hotels  Corporation 
Be  Required  to  Account  for  All  Monies  Received 
Under  the  Contract. 

This  court,  in  considering  the  appeal  from  the  lower 
court’s  dismissal  of  the  amended  complaint,  had  before 
it  the  management  contract  attached  to  the  complaint 
In  considering  this  contract  the  court,  in  its  opinion, 
stated,  p.422: 
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“To  the  same  effect,  NOYES  ON  INTERCORPO¬ 
RATE  RELATIONS,  2d  Ed.  (1909)  300,  specifically 
calls  attention  to  the  role  that  corporations  owning 
controlling  stock  in  subsidiary  corporations  occupy 
no  different  position  in  their  duty  to  the  company 
and  its  minority  stockholders  than  individuals  in  the 
same  situation: 

“When  a  majority  of  the  stock  of  one  corporation 
is  owned  by  another,  which  thereby  acquires  the 
right  to  control  its  management,  the  controlling  cor¬ 
poration  assumes  a  relation  of  trust  towards  the  mi¬ 
nority  stockholders  of  the  corporation  controlled,  and 
is  under  an  obligation  to  manage  its  affairs  for  the 
benefit  of  all  the  stockholders  and  not  for  its  own 
aggrandisement.  This  is  merely  an  application  of 
the  principle  that,  while  a  majority  of  the  stock¬ 
holders  may  legally  control  the  corporation’s  busi¬ 
ness,  they  assume  the  correlative  duty  of  good  faith, 
and  cannot  manipulate  such  business  in  their  own 
interest  to  the  injury  of  minority  stockholders”. 

In  Farmers’  Loan,  etc.  Co.  v.  New  York,  etc.  R. 
Co.,  44  N.  E.  at  pages  1048-9,  Judge  Martin  said: 
“While  the  question  in  some  of  the  cases  cited  arose 
between  stockholders  and  the  directors  and  officers 
of  a  company  who,  as  such,  held  a  position  of  trust 
as  to  the  former,  still  where,  as  in  this  case,  a  ma¬ 
jority  of  the  stock  is  owned  by  a  corporation  or  a 
combination  of  individuals,  and  it  assumes  the  con¬ 
trol  of  another  company’s  business  and  affairs 
through  its  control  of  the  officers  and  directors  of 
the  corporation,  it  would  seem  that,  for  all  practical 
purposes,  it  becomes  the  corporation  of  which  it  holds 
a  majority  of  stock,  and  assumes  the  same  trust  re¬ 
lation  toward  the  minority  stockholders  that  a  cor¬ 
poration  itself  usually  bears  to  its  stockholders  . 

In  Pepper  v.  Litton,  308  U.  S.  295,  306  (1939),  Mr. 
Justice  Douglas  said:  “The  essence  of  the  test  is 
whether  or  not  under  all  the  circumstances  the  trans¬ 
action  carries  the  earmarks  of  an  arm’s  length  bar¬ 
gain.” 

In  13  Am.  Jur.,  Corporations,  425,  the  rule  as  to  pro¬ 
tection  of  minority  stockholders  against  oppression 
by  majority  stockholders,  is  stated  as  follows:  “On 
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complaint  of  minority  stockholders  the  court  will  in¬ 
tervene  to  protect  their  interests  where  the  majority 
of  the  stockholders  of  a  corporation,  over  the  protest 
1  of  the  minority,  have  dealt  with  themselves.” 

•  •  •  • 

“We  are  of  the  opinion  that  the  management  con¬ 
tract,  considering  all  the  circumstances,  particularly 
the  majority  ownership  of  Hilton,  raises  a  presump¬ 
tion  of  fraud,  rebuttable  to  be  sure,  but  which  requires 
the  appellees  to  go  forward  with  proof.  On  its  face, 
it  would  seem,  through  the  provisions  that  a  very 
large  fee  hosed  on  the  gross  receipts  of  the  business 
would  be  taken  whether  the  corporation  actually  made 
profit  or  not,  that  it  would  be  possible  for  the  ma- 
'  jority  stockholder  that  is  to  say,  the  Hilton  corpora¬ 
tion,  to  completely  milk  the  corporation  by  the  simple 
device  of  paying  itself  enormous  management  fees 
and  refusing  to  pay  dividends  on  common  stock  of 
the  corporation.” 

The  lower  court  completely  ignored  the  above  language 
of  this  court’s  opinion,  taking  the  position  that  the  man¬ 
agement  contract  was  not  before  the  Court  of  Appeals, 
and  that  the  court  was  not  talking  about  the  management 
contract  when  it  made  the  above  statement.  (J.  A.  806) 

This  management  contract  is  the  basis  of  a  derivative 
stockholders  action  and  the  issue  before  the  court  was 
whether  or  not  the  contract  was  a  fraud  upon  the  May¬ 
flower  Corporation.  The  court  was  not  to  pierce  the  cor¬ 
porate  veil  and  look  at  the  rights  of  the  minority  stock¬ 
holders.  " 

The  evidence  shows  that  all  offers  to  manage  the  May¬ 
flower  Hotel  prior  to  December  19,  1946,  when  Hilton 
Hotels  Corporation  took  over,  were  rejected.  An  offer 
of  the  Waldorf-Astoria  to  manage  the  Mayflower  for  a 
percentage  of  increased  profits  was  declined.  (J.  A.  198) 
Offers  of  affiliation  with  the  United  and  American  chain 
hotels  were  rejected.  (J.  A.  259,  260,  261,  336) 
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The  Donner  Corporation  operated  the  Mayflower  Hotel 
without  a  management  contract  under  the  efficient  man¬ 
agement  of  Mr.  Mack,  who  was  retained  by  Hilton  Hotels 
Corporation  after  it  acquired  control  of  the  Mayflower.  ' 
It  is  significant  that  Hilton  Hotels  Corporation  still  re¬ 
tains  Mr.  Mack  as  its  manager.  Mr.  Stewart,  president 
of  the  Donner  Corporation,  testified  that  in  December 
19,  1946,  he  could  see  no  reason  for  a  management  con¬ 
tract 

This  policy  of  not  having  a  management  contract  was 
laid  down  by  the  Mayflower  Board  in  1937,  and,  as  shown 
above,  it  was  always  adhered  to  and  the  reasons  for  it 
are  clearly  stated  in  the  1937  Annual  Report  of  Mayflower 
to  the  stockholders  from  Mr.  Beale,  president  of  the  May¬ 
flower,  in  which  he  stated  (J.  A.  426-427) : 

•  •  •  • 

“Cham  Operation  of  the  Mayflower  Good  for  the 
Cham  but  not  for  the  Mayflower 

“Two  of  the  chain  companies  (other  than  the  United) 
a  year  ago  when  a  renewal  of  the  Trust  Company’s 
contract  was  being  considered,  made  strong  bids  for 
the  Mayflower  business.  They  submitted  their  argu¬ 
ments  and  data  to  the  board  of  directors  of  the  May¬ 
flower  Corporation. 

“The  fact  is  that  the  Mayflower  Corporation  has  a 
competent  independent  board.  Two-thirds  of  its  mem¬ 
bers  are  without  any  connection  with  the  American 
Security  and  Trust  Company.  The  board  at  the  sug¬ 
gestion  of  your  officers  (who  are  officers  of  the  Ameri¬ 
can  Security  and  Trust  Company)  submitted  the  mat¬ 
ter  of  chain  operation  to  a  committee  of  board  mem¬ 
bers  not  controlled  by  or  connected  with  the  Trust 
Company.  The  committee  and  the  board  readied  the 
conclusion  that  the  best  interests  of  the  owners  of  the 
Mayflower  (your  best  interests)  would  not  be  served 
best  by  operation  as  a  part  of  a  chain.  One  of  the 
claimed  economies  of  chain  operation ,  that  of  the 
purchase  of  supplies  at  cheaper  rates ,  is  dearly  in- 
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applicable  to  the  Mayflower  which  is  in  itself  suffi¬ 
ciently  large  and  a  sufficiently  desirable  customer  to 
command  all  possible  benefit  along  this  line.  In  fact, 
among  the  disadvantages  of  chain  operation  are  the 
difficulties  of  adjustments  between  individual  hotels 
and  the  chain  in  the  allocation  of  general  costs,  like 
advertisement  and  business  promotion,  and  doubt  as 
.  '  to  whether  hotels  are  fairly  treated  in  the  purchase 
of  supplies  from  companies  affiliated  with  the  chain. 

1 ‘  The  chain  operators  can  make  out  a  very  plansible 
case  to  anyone  who  has  not  given  the  subject  detailed 
consideration.  The  board  had  the  benefit  of  the  ex¬ 
perience  of  onr  operating  employees  as  well  as  com¬ 
parative  figures  on  results  from  our  accountants.  We 
do  not  pretend  to  have  passed  upon  the  merits  of 
chain  operation  as  applied  to  the  needs  of  some  hotels, 
but  after  very  careful  consideration  we  came  to  the 
conclusion  that  nothing  was  to  be  gained  from  it  and 
considerable  lost  in  the  case  of  a  hotel  of  the  prestige, 
size  and  type  of  patronage  of  the  Mayflower. 

•  •  •  • 

y  ■  ■  '■  ' ,  ’• 

At  the  special  meeting  of  the  Board  of  Directors  on 
December  19,  1946,  it  was  announced  that  Hilton  would 
prepare  a  management  contract  for  Mayflower  which 
would  thereafter  be  presented  to  the  Hilton  dominated 
Board  of  the  Mayflower.  This  management  contract  was 
prepared  by  Holton’s  officials  in  Chicago  and  by  their  at¬ 
torneys  without  conferring  with  any  persons  who  were 
not  affiliated  with  Hilton.  It  was  presented  to  the  entire 
Board  of  the  Mayflower  Hotel  for  the  first  time  at  the 
meeting  of  January  27,  1947.  At  this  meeting  the  con¬ 
tract  was  not  only  approved,  but  made  retroactive  to 
January  1, 1947.  This  contract  was  not  at  “arms  length” 
and  was  executed  for  Mayflower  by  Joseph  P.  Binns,  exec¬ 
utive  vice-president,  who  was  also  vice-president  of  Hilton 
Hotels  Corporation,  and  was  executed  for  Hilton  by  H.  L. 
Ludwig,  vice-president  of  Hilton  and  treasurer  of  May¬ 
flower;  in  effect,  Hilton  contracting  with  Hilton.  Thus, 
Hilton  Hotels  Corporation  which  was  the  majority  stock-  • 
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holder  of  Mayflower  and  whose  directors  comprised  the 
majority  of  the  Board  of  Directors  of  the  Mayflower  and 
whose  officers  were  the  officers  of  Mayflower,  contracted 
with  Mayflower.  Judge  Goldsborough  stated  ( J.  A.  640) : 

“That  all  this  discussion  as  to  who  controlled  the 
situation  is  ridiculous.  As  far  as  the  Court  is  con¬ 
cerned,  it  teas  a  contract  made  by  Hilton  alone.’ * 

The  contract  provided  that  Hilton  Hotels  Corporation 
would  receive  each  year,  one  percent  of  the  gross  sales 
of  Mayflower  irrespective  of  profit  or  loss  up  to  $100,000, 
and  10  percent  of  the  gross  operating  profits  in  excess  of 
$1,000,000.  As  pointed  out  swpra  the  gross  operating 
profits  would  be  exclusive  of  standard  items  of  deduction 
such  as  taxes,  depreciation,  interest  and  amortization. 
Thus,  under  this  contract,  Hilton  received  management 
fees  for  the  year  1947  of  $69,156.08 ;  for  the  year  1948 
$74,437.18;  for  the  year  1949  $78,172.33.  In  addition,  May¬ 
flower  Hotel  must  participate  in  the  national  advertising 
campaign  of  the  Hilton  Hotels  Corporation  and  is  as¬ 
sessed  a  certain  proportion  of  the  total  advertising  of 
Hilton  Hotels  Corporation  under  the  contract.  In  1947 
Mayflower  paid  $24,008.30;  for  1948  $13,054.32;  for  1949 
$19,632.81.  This  was  exclusive  of  Mayflower’s  own  ad¬ 
vertising  which  consisted  of  $89,135.65  for  1947 ;  $87,494.83 
for  1948 ;  $83,231.69  for  1949. 

The  contract  is  self-perpetuating  since  it  is  Hilton 
dealing  with  Hilton.  There  is  an  arbitration  clause  in  the 
management  contract  which  indicates  how  one-sided  and 
irrational  the  contract  is.  The  effect  of  the  arbitration 
clause  in  the  management  contract  is  that  any  dispute  is 
to  be  submitted  to  three  arbitrators,  one  to  be  selected  by 
Hilton  as  President  of  Hilton  Hotels  Corporation  and 
one  by  Hilton  as  President  of  Mayflower  Hotel  Corpora¬ 
tion,  the  two  arbitrators  to  promptly  designate  a  third 
person  to  act  as  arbitrator.  If  the  two  arbitrators  cannot 
agree  upon  such  third  arbitrator  within  thirty  days  after 
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Hflton  as  President  of  Mayflower  Hotel  Corporation  has 
designated  an  arbitrator  to  act  on  its  behalf,  snch  third 
arbitrator  shall  be  designated  by  the  senior  judge  of  the 
District  Court  of  the  United  States,  Northern  District  of 
Illinois,  Eastern  Division,  and  in  case  of  his  absence,  re¬ 
fusal  or  inability  to  act,  by  the  senior  judge  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Seventh  Circuit 
Finally,  this  contract  provides  that  the  decision  of  the 
three  arbitrators  selected  by  Hilton  as  Hilton  and  Hilton 
as  Mayflower  shall  not  be  subject  to  review  by  any  court. 
As  Jtidge  Goldsborough  stated,  .  .  there  were  a  great 
many  foolish  statements  vn  the  contract  .  .  .”.  In  an  ef¬ 
fort  to  show  that  there  was  an  impartial  renewal  of  the 
contract  by  Mayflower,  a  committee  consisting  of  three  of 
the  “independent”  members  of  the  Board  was  appointed 
to  study  renewal  of  the  contract.  The  memorandum, 
quoted  at  P. -19-20  supra,  which  this  committee  used  in  ar¬ 
riving  at  a  decision  indicates  the  lack  of  an  “arm’s 
length”  transaction.  As  Judge  Goldsborough  said  (J.  A. 
492),  “The  gentleman  who  wrote  that  was  a  wit  at  least” 

Thus  we  have  a  management  contract  superimposed 
upon  the  management  of  Mayflower  Hotel  Corporation 
for  no  reason  except  the  unjust  enrichment  of  Hilton 
Hotels  Corporation  at  the  expense  of  Mayflower  Hotel 
Corporation  and  its  minority  stockholders.  The  hotel  has 
the  same  management  which  it  pays  from  its  own  funds, 
and  which  it  had  prior  to  the  management  contract  The 
officers  and  majority  of  the  directors  are  officers  and  di¬ 
rectors  of  the  Hilton  Hotels  Corporation.  Certainly  under 
no  requirement  of  corporate  law  is  it  necessary  that  these 
officers  and  directors  perform  their  duties  only  if  they 
have  a  management  contract,  and  that  is  the  position  of 
the  defendants  in  this  case.  At  the  trial  the  defendants 
stated  that  the  contract  was  necessary  because  the  Hilton 
officers  and  directors,  who  are  officers  and  directors  of 
the  Mayflower  Hotel  Corporation,  could  not  perform  their 
duties  to  the  Mayflower  as  required  by  the  corporation’s 
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by-laws  without  the  same  officers  and  directors  breaching 
their  fiduciary  duty  to  the  Hilton  Corporation’s  stock¬ 
holders,  even  though  these  officers  were  protecting  the  in¬ 
vestment  of  Hilton  Hotels  Corporation  in  the  Mayflower 
Hotel  Corporation.  This  squarely  points  out  the  evils 
resulting  when  a  director  or  officer  attempts  to  serve  two 
masters.  Defendants  took  the  position  that  the  only  way 
in  which  the  interests  of  the  Hilton  Hotels  Corporation 
stockholders  could  be  balanced  with  the  interests  of  the 
Mayflower  stockholders  would  be  to  have  this  management 
contract,  and  this  was  the  basis  of  the  lower  court’s 
opinion  in  holding  that  the  management  contract  was 
necessary.  In  arriving  at  his  conclusion,  Judge  Golds- 
borough  specifically  ignored  this  court’s  opinion  and  his 
findings  of  fact  were  erroneous.  The  test  is  whether  or 
not  the  contract  was  an  “arm’s  length”  transaction  and 
was  a  contract  which  inured  to  the  benefit  of  Mayflower. 
What  we  have  is  a  contract  superimposed  upon  the  exist¬ 
ing  efficient  management  giving  the  majority  stockholder 
the  opportunity  to  “completely  milk  the  corporation  by 
the  simple  device  of  paying  itself  enormous  management 
fees.”  The  provisions  of  the  contract  and  circumstances 
surrounding  its  execution  clearly  show  that  the  contract 
and  its  renewals  are  illegal  and  should  be  set  aside. 

Judge  Goldsborough  in  determining  whether  or  not  the 
provisions  of  the  contract  were  fair  stated  (J.  A.  809- 
810): 

“Now  we  come  to  the  management  contract 
‘That  the  management  contract  between  the  de¬ 
fendants  Hilton  and  Mayflower  be  set  aside  and  that 
Hilton  be  required  to  account  for  all  monies  paid  to 
Hilton  under  said  contract.  ’ 

“  Well,  the  practical  answer  to  that,  is  that  the  plain¬ 
tiffs  in  this  case  are  not  a  party  to  that  contract  and 
not  bound  by  it.  The  Court  has  said ,  many  times 
throughout  the  tried ,  that  there  were  a  great  many 
foolish  statements  in  the  contract,  in  view  of  the  fact 
that  it  was  Hilton  contracting  with  Hilton.  But  the 
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crux  of  the  legal  question  involved  here,  in  the  court 
of  equity,  is  that  the  duty  devolves  upon  the  corpora¬ 
tion  to  show  that  the  minority  are  treated  fairly; 
that  the  practical  effect  of  the  contract  is  fair  at  the 
time  the  contract  is  considered. 

4 ‘Now,  if  six  months  from  now  it  should  appear  that 
at  that  time  the  contract  was  not  a  fair  contract  to 
the  minority,  they  could  attack  it  again.  There  is 
no  question  about  that. 

“As  I  said  before ,  the  minority  did  not  make  this 
contract  and  they  are  not  bound  by  it.  But  the  duty 
does  devolve  upon  the  corporation  to  see  that  the 
minority  are  treated  fairly,  and  the  burden  devolves 
upon  the  majority — that  is,  the  controlling  interest — 
to  show  that  the  minority  is  treated  fairly. 

“Now  the  question  arises  as  to  whether  there  has 
been  anything  wrong  since  December,  1946,  in  the 
fairness  with  which  the  minority  has  been  treated. 
The  situation,  according  to  all  the  evidence,  appears 
to  be  this:  The  majority  directors  of  Mayflower 
were  also  directors  of  Hilton;  that  they  had  to  act 
in  a  fiduciary  capacity  both  to  Hilton  and  to  May¬ 
flower  and,  in  doing  that,  they  had  three  possible 
plans  in  mind,  and  they  decided  that  the  practical 
plan,  one  which  would  be  most  open  and  easily  un¬ 
derstood,  would  be  a  plan  under  which  the  stockhold¬ 
ers  of  Hilton  would  receive  a  fair  compensation  for 
the  management  which  Hilton  was  going  to  give  to 
Mayflower  Hotel — fair  to  the  Hilton  stockholders  and 
fair  to  Mayflower  stockholders.” 

His  opinion  clearly  shows  that  Judge  Goldsborough 
was  substituting  his  own  view  of  the  law  in  direct  con¬ 
travention  of  the  opinion  of  this  Court  Judge  Golds¬ 
borough  had  to  decide  whether  or  not  the  contract  was 
necessary  and  whether  or  not  its  provisions  were  fair. 
This  must  be  done  by  looking  at  the  provisions  of  the 
contract  and  the  circumstances  surrounding  its  execution, 
e.g.f  was  it  an  “arms  length  transaction”?  ' 

Judge  Goldsborough  ignored  the  fact  that  this  was  a 
derivative  stockholders  action  brought  on  behalf  of  May¬ 
flower  when  he  stated  that  the  minority  stockholders  were 
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not  bound  by  the  contract.  Defendants’  admission  that 
carrying  out  their  fiduciary  duty  to  Mayflower  would  vio¬ 
late  their  duty  to  Hilton  unless  there  was  a  management 
contract  is  an  admission  that  Hilton  as  a  majority  stock¬ 
holder  and  the  other  defendant  directors  of  Hilton  and 
Mayflower  violated  their  fiduciary  duties  to  Mayflower. 

Judge  Goldsborough  found  that  the  contract  was  bene¬ 
ficial  to  Mayflower  because  of  the  manner  in  which  May¬ 
flower’s  affairs  were  conducted  under  the  management 
contract.  This  was  clearly  in  error  since  the  Court  was 
to  look  at  the  provisions  of  the  contract,  and  under  the 
contract  Hilton  could  milk  Mayflower  under  the  guise  of 
receiving  management  fees,  since  Hilton  received  a  per¬ 
centage  of  the  gross  receipts  of  Mayflower  even  if  May¬ 
flower  suffered  a  substantial  loss. 

The  defendants  in  attempting  to  prove  that  the  man¬ 
agement  contract  benefited  the  Mayflower  pointed  to  its 
contract  with  Marshall  Meld  and  its  Central  Purchasing 
Division. 

It  must  be  noted,  however,  that.  (1)  the  contract  with 
Marshall  Field  did  not  go  into  effect  until  December ,  1947 , 
one  year  after  the  management  contract  was  executed 
(J.  A.  177)  and  (2)  the  Central  Purchasing  Division  was 
not  formed  until  1949  (J.  A.  177).  In  addition,  Hilton, 
in  its  SEC  prospectus,  has  specifically  stated  with  re¬ 
spect  to  management  contracts  that  its  executives  would 
devote  very  little  time  to  such  contracts  (J.  A.  220). 

Thus  at  the  time  the  contract  was  entered  into  none 

_  • 

of  the  alleged  benefits  were  in  sight.  The  only  purpose 
for  entering  into  a  management  contract  was  to  milk  the 
Mayflower  Hotel  Corporation  in  the  guise  of  taking  man¬ 
agement  fees  as  is  evidenced  by  Conrad  Hilton’s  state¬ 
ment  to  the  Hilton  Board  three  days  prior  to  the  execution 
of  the  management  contract  that  it  was  anticipated  the  man¬ 
agement  contract  with  Mayflower  would  produce  $75,060 
a  year  income  to  Hilton. 
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IV 

The  Lower  Court  Erred  in  Permitting  Defendants  to 
Submit  Evidence  Which  Purported  to  Show  That 
Hilton’s  Management  of  Mayflower  Under  an  Alleged 
Contract  Had  Been  Beneficial. 

Judge  Goldsborough  allowed  the  defendants  to  put  in, 
and  refused  to  strike  (J.  A.  798)  volumes  of  testimony  on 
behalf  of  the  defendants  designed  to  establish  that  “won¬ 
derful  things”  had  been  accomplished  for  Mayflower 
under  the  management  contract 

It  must  be  remembered  that  Hilton  was  in  absolute 
control  of  both  corporations.  Judge  Goldsborough  said 
(J.  A.  640)  “As  far  as  the  Court  is  concerned,  it  was 
a  contract  made  by  Hilton  alone.”  The  management  con¬ 
tract  was  adopted  by  a  board  of  directors  of  which  a 
majority  were  officers  and  directors  of  Hilton,  whose  votes 
could  not  be  counted  in  making  up  a  majority.  Indeed, 
it  was  adopted  at  a  meeting  of  the  board,  in  which,  ex¬ 
cluding  the  officers  and  directors  of  Hilton,  there  was  not 
a  quorum.  Aside  from  this,  the  theory  that  the  officers 
of  Hilton,  also  officers  of  Mayflower,  had  performed  un¬ 
usual  and  extraordinary  services  for  Mayflower  is  in¬ 
supportable  in  law  and  in  fact 

It  is  insupportable  in  law  for  the  reason  that  no  quorum 
of  the  board  of  directors,  competent  to  enter  into  the 
contract,  ever  approved  the  management  contract  It  is 
insupportable  in  law  for  the  further  reason  that  the  em- 
1  ployment  of  Hilton  by  Mayflower  was  merely  the  employ¬ 
ment  of  Hilton  by  themselves  to  do  what  was  their  plain 
duty  to  do  as  officers  of  Mayflower. 

In  addition  to  the  clear  statement  of  the  law  in  the 
former  hearing  of  this  case  by  this  Court,  this  question 
has  been  settled  beyond  controversy  by  the  highest  court 
of  Delaware,  the  domicile  of  both  Hilton  and  Mayflower. 


Keenan  v.  Eshleman,  (Del.  Sup.  Ct.)  2  A.  (2d)  904; 
120  A.  L.  B.,  227, 232. 

The  facts  in  the  Keenan  case  are  indistinguishable  from 
the  facts  in  this  case.  There  Sanitary  agreed  to  pay  to 
Consolidated  management  fees,  adopted  by  a  board  of 
directors  of  which  Consolidated  were  in  majority.  It 
was  contended  that  Sanitary’s  success  under  the  manage-  j 
ment  of  Consolidated  cleansed  the  deal  of  the  taint  of 
illegality.  As  to  this,  the  Delaware  court  said: 

“Finally  much  is  made  of  the  company’s  success 
under  the  appellants’  management  It  would  seem 
that  the  theory  of  this  argument  is  that  if  the  com¬ 
pany  prospers,  compensation  which  would  be  illegal 
if  taken  when  the  company  was  in  failing  circum¬ 
stances,  is  cleansed  of  the  taint  of  illegality.  There 
is  no  merit  in  this  contention.  *  #  •” 

The  Delaware  court  also  pointed  out  that  Consolidated 
was  in  absolute  control  of  both  corporations;  that  the 
directors  were  trustees  for  the  stockholders  and  that  the 
utmost  good  faith  and  fair  dealing  was  exacted  of  them; 
that  the  votes  of  Consolidated  could  not  be  counted  in 
making  up  the  majority  of  the  board  of  Sanitary,  and 
finally : 

“The  conception  of  corporate  entity  is  not  a  thing 
so  opaque  that  it  cannot  be  seen  through;  and  view- 
ing  the  transaction  as  one  between  corporations,  cas¬ 
ual  scrutiny  reveals  that  the  appellants,  in  fact,  dealt 
with  themselves  to  their  own  advantage  and  enrich¬ 
ment.  The  employment  of  Consolidated  by  Sanitary 
was  merely  the  employment  by  the  appellants  of 
themselves  to  do  what  it  was  their  plain  duty  to  do 
as  officers  of  Sanitary. 

“The  theory  that  the  appellants  performed  unu¬ 
sual  and  extraordinary  services  for  Sanitary  and 
beyond  the  usual  duties  of  officers  and  directors  is 
insupportable  both  in  fact  and  in  law.  Insupportable 
in  fact,  because  they  did  nothing  of  benefit  to  Sani¬ 
tary  beyond  what  was  their  dear  duty  to  do.  Insup- 


portable  in  law,  because  there  was  no  express  con¬ 
tract  providing  for  what  amounted  to  an  additional 
compensation,  and  because  there  was  no  understand¬ 
ing  by  officers  competent  to  represent  Sanitary  that 
the  so-called  services  were  to  be  paid  for.  Loflcund 
et  al.  v.  Cahatt,  supra.” 

Judge  Goldsborough  apparently  agreed  with  these  prin¬ 
ciples  of  law  as  shown  by  the  following  colloquy  (J.  A. 
799-800): 

1 1  Mr.  Garnett:  The  point  I  make,  the  legal  position 
I  take,  is — maybe  I  am  in  error  about  it — that  whether 
or  not  this  was  an  advantageous  contract  or  disad¬ 
vantageous  contract  does  not  affect  it  Whether  or 
not  they  made  money  or  didn’t  make  money,  whether 
or  not  there  had  been  a  different  tax  law  and  they 
would  have  shown  a  loss  instead  of  a  profit,  does  not 
make  any  difference,  because  the  courts  have  held 
that  the  question  of  whether  a  fiduciary  takes  a  profit 
or  not,  or  whether  the  beneficiary  loses  or  not,  is  not 
the  test. 

“The  Court:  I  think  you  are  entirely  right 
“Mr.  Garnett:  All  right,  thank  you.” 

In  spite  of  this,  he  sustained  the  Mayflower  contract 

The  appellees  contend  that  Mayflower’s  alleged  success 
under  Hilton’s  management  robs  the  management  con¬ 
tract  of  the  taint  of  illegality.  This,  we  dispute,  for  if 
the  taint  of  illegality  exists  by  virtue  of  the  fact  that  the 
employment  by  Mayflower  of  Hilton  to  do  what  it  was 
the  plain  duty  of  Hilton  to  do  as  officers  of  Mayflower, 
this  taint  is  not  in  any  sense  removed  by  the  dubious 
method  of  balancing  the  benefits  determined  by  Hilton 
alone  against  the  $225,000.00  taken  by  Hilton  from  May¬ 
flower  for  management  fees. 

In  any  event,  the  testimony  of  Hilton’s  officers  adduced 
to  show  the  advantage  to  Mayflower  of  the  services  to. 
Mayflower  of  Hilton’s  central  purchasing  committee  and 
the  purchasing  contract  with  Marshall  Field  &  Company, 
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if  admissible,  is  not  only  dnbions  on  its  face  but  wholly 
refuted  by  the  following  analyses : 

1.  The  members  of  this  purchasing  committee  were 
also  officers  and  directors  of  Mayflower,  and  they 
did  nothing  for  Mayflower  beyond  their  clear  duty. 

2.  The  services  rendered  were  insubstantial  in  view 
of  the  statements  in  Hilton’s  prospectus  to  the 
Security  Exchange  Commission  with  respect  to 
management  contracts  where  it  is  said  ( J.  A.  220) : 

“It  is  not  anticipated  that  the  furnishing  of 
such  services  will  require  a  substantial  portion  of 
the  time  of  the  executive  officers  and  directors  of 
the  company.  The  work  involved  in  furnishing 
such  services,  except  as  hereinafter  set  forth,  will 
be  performed  principally  by  members  of  the  com¬ 
pany  staff  other  than  its  executive  officers  or  direc¬ 
tors.” 

As  before  pointed  out  no  additional  employee 
was  added  to  Hilton  staff  to  serve  Mayflower. 

3.  The  complete  answer  to,  and  refutation  of,  the 
claimed  services  and  benefits  to  Mayflower  of  the 
centralized  purchasing  department  of  Hilton  is 
found  in  the  latest  report  of  Hilton  of  1949,  where 
it  is  shown  that  this  was  not  established  until  1949, 
as  follows  ( J.  A.  177) : 

“Budgetary  control,  pre-costing  in  food  and  bev¬ 
erage  departments,  time  and  method  studies  and 
continuation  and  use  of  labor  saving  equipment 
and  devices  wherever  possible  continue  to  be 
fixed  policies  in  Hilton  operation.  The  institution 
of  a  Centralized  purchasing  department  during 
1949  has  also  resitted  in  increased  savings.” 

4  The  alleged  savings  from  Marshall  Field  &  Com¬ 
pany  is  refuted  by  the  fact  that  when  the  manage¬ 
ment  contract  was  entered  into,  there  was  no  con¬ 
tract  with  Marshall  Field  and  such  contract  was 
not  entered  into  until  December  1947  (J;  A.  177). 

These  analyses  clearly  and  indisputably  destroy  the 
volumes  of  testimony  as  to  the  benefits  and  services  ren¬ 
dered  Mayflower  by  its  officers  and  directors  as  officers 
and  directors  of  Hilton.  This  is  further  supported  by 
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the  fact  that  Hilton  did  not  introduce  evidence  showing 
any  alleged  benefits  to  Mayflower  resulting  from  the  man¬ 
agement  contract  from  the  date  of  its  execution  through 
the  whole  year  of  1947. 

Finally,  even  though  in  the  language  of  the  Delaware 
case,  the  employment  of  Hilton  by  Mayflower  was  merely 
the  employment  of  Hilton  by  Hilton  to  do  what  it  was 
their  plain  duty  to  do  as  officers  of  Mayflower,  any  sup¬ 
posed  benefits  derived  from  such  illegal  employment,  for 
which  Hilton  took  from  the  treasury  of  Mayflower  an 
aggregate  of  $225,000.00,  are  very  dubious  in  the  light 
of  the  testimony  that  there  was  a  decrease  in  Mayflower 
room  rentals  and  number  of  meals  served,  and  Mr.  Hilton 
himself  testified  that  the  increase  in  gross  receipts  was 
because  of  the  increase  in  prices  charged. 

V 

Defendant  Folger  as  a  Fiduciary  Illegally  Profited  from 
the  Sales  of  Mayflower  Securities  and  in  the  Re¬ 
financing  of  the  Mayflower  Mortgage,  and  Should  Be 
Required  to  Account  Therefor. 

Commissions  Received  fbom  Refinancing  Mayflower 

Mortgage 

This  Court  commented  on  the  transaction  by  which  Fol¬ 
ger,  the  President  of  Mayflower,  took  a  *4 c rake-off”  of 
$17,000.00  in  the  refinancing  of  the  mortgage  on  the  May¬ 
flower. 

The  allegations  of  the  bill  of  complaint  stating  that 
Folger  took  $17,000  for  doing  something  he  should  have 
done  in  his  capacity  as  President  and  Director  of  the  May¬ 
flower  are  fully  supported  by  the  evidence.  Indeed  it  is 
undisputed  that  Folger,  the  President  of  Mayflower,  at  a 
salary  of  $4,000.00  a  year,  had  his  brokerage  corporation, 
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of  which  he  owned  80%,  refinance  the  first  mortgage  in¬ 
debtedness  by  the  purchase  of  unsecured  promissory  notes 
totaling  $1,700,000.00,  and  had  his  corporation  take  a  com¬ 
mission  of  $17,000.00  on  this  transaction.  This  was  an 
alleged  sale  to  Folger,  Nolan,  Inc.  of  the  first  mortgage 
notes.  Folger ’s  corporation  was  not  the  purchaser  of  the 
notes  but  was  the  broker  and  the  banks  were  the  real 
purchasers.  Before  signing  a  contract  of  sale  July  12, 
1946,  the  defendant,  Folger,  had  ascertained  that  this  trans¬ 
action  could  be  consummated  with  various  banks,  and  it 
was  concluded  at  the  Biggs  National  Bank  on  August  30, 
1946.  No  money  passed  through  the  firm  of  Folger,  Nolan, 
Inc.  The  notes  were  issued  by  Mayflower  to  the  various 
banks,  and  the  banks  gave  Folger-Nolan  $1,700,000.  and 
Folger-Nolan  gave  Mayflower  $1,683,000.  In  passing  upon 
this  transaction  and  holding  that  the  allegations  as  to 
Folger  could  not  be  sustained,  Judge  Goldsborough  said: 

“Now  this  question  of  the  Folger  fees  was  the  next 
matter  which  is  involved.  The  charter  of  this  cor¬ 
poration  allows  Folger  to  do  exactly  what  he  did  do — 
have  the  corporation,  of  which  he  was  a  stockholder, 
the  principal  stockholder,  make  the  various  transac¬ 
tions  which  he  did  make  with  Donner  and  also  with 
the  Mayflower  Corporation;  and  the  Court  thinks  that 
that  provision  of  the  charter,  whether  it  be  wise  or 
unwise,  has  no  meaning  at  all,  unless  it  means  that 
as  long  as  the  director  of  the  corporation  conducts 
his  business,  the  business  of  the  corporation  of  which 
he  is  a  member,  in  the  same  way  that  any  other  or¬ 
ganization  would  treat  it,  and  does  it  openly,  that  he 
has  not  violated  the  terms  of  the  charter,  and,  there¬ 
fore,  has  not  violated  the  law,  because  the  charter  is 
in  accordance  with  the  laws  of  Delaware,  and  as  long 
as  you  comply  with  the  laws  of  Delaware,  you  are 
safe  in  the  District  of  Columbia.  There  is  nothing 
you  can  do  about  it.” 

We  insist  that  this  determination  of  Judge.  Goldsbor¬ 
ough  is  in  utter  disregard  of  the  law  of  the  case  as  laid 
down  by  this  Court,  if  not  in  open  defiance  thereof. 
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If  further  authority  is  needed  to  support  the  rule  that 
a  fiduciary  can  make  no  profit  out  of  his  trust,  even  if 
intending  no  wrong  and  none  was  done  to  a  cestui  que 
trust,  we  have  only  to  refer  to  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  Magruder  v.  Drury ,  235 
U.  S.  106,  119,  where  the  law  is  thus  clearly  stated: 

“It  is  a  well  settled  rule  that  a  trustee  can  make 
no  profit  out  of  his  trust  The  rule  in  such  cases 
springs  from  his  duty  to  protect  the  interests  of  the 
estate,  and  not  to  permit  his  personal  interest  to  in 
any  wise  conflict  with  his  duty  in  that  respect  The 
intention  is  to  provide  against  any  possible  selfish 
interest  exercising  an  influence  which  can  inter¬ 
fere  with  the  faithful  discharge  of  the  duty  which 
is  owing  in  a  fiduciary  capacity.  ‘It  therefore  pro¬ 
hibits  a  party  from  purchasing  on  his  own  account 
that  which  his  duty  or  trust  requires  him  to  sell  on 
account  of  another,  and  from  purchasing  on  account 
of  another  that  which  he  sells  on  his  own  account. 
In  effect,  he  is  not  allowed  to  unite  the  two  opposite 
characters  of  buyer  and  seller,  because  his  interests, 
when  he  is  the  seller  or  buyer  on  his  own  account, 
are  directly  conflicting  with  those  of  the  person  on 
whose  account  he  buys  or  sens.*  Michoud  v.  Girod, 
4  How.  503, 555. 

“It  makes  no  difference  that  the  estate  was  not  a 
loser  in  the  transaction  or  that  the  commission  was 
no  more  than  the  services  were  reasonably  worth.  It 
is  the  relation  of  the  trustee  to  the  estate  which  pre¬ 
vents  his  dealing  in  such  way  as  to  make  a  personal 
profit  for  himself.  The  findings  show  that  the  firm 
of  which  Mr.  Drury  was  a  member,  in  making  the 
loans  evidenced  by  these  notes,  was  allowed  a  com¬ 
mission  of  one  to  two  per  cent.  This  profit  was  in 
fact  realized  when  the  notes  were  turned  over  to  the 
estate  at  face  value  and  accrued  interest  The  value 
of  the  notes  when  they  were  turned  over  depended 
on  the  responsibility  and  security  back  of  them.  When 
‘  Quotes  were  sold  to  the  estate  it  took  the  risk  of 
without  loss.  While  no  wrong  was  intended, 
none,  was  in  fact  done  to  the  estate,  we  think 
that  upon  the  principles  governing  the 


duty  of  a  trustee,  the  contention  that  this  profit  could 
not  be  taken  by  Mr.  Drury  owing  to  his  relation  to 
tiie  estate,  should  have  been  sustained.” 

Commissions  Received  foe  Pubchase  of 
Mayflower  Bonds 

\ 

In  addition  to  the  commissions  of  $17,000.00  on  refinanc¬ 
ing  the  Mayflower  mortgage,  the  evidence  discloses  that 
the  defendant,  Folger,  while  secretary-treasurer  of  May¬ 
flower  at  an  annual  salary  of  $3,000.00  a  year,  in  1936 
had  Folger,  Nolan,  Inc.  appointed  Mayflower’s  sinking 
fund  agent  to  handle  the  purchase  of  Mayflower  bonds 
in  the  open  market  at  a  commission  of  $7.50  per  $1,000.00 
bond.  Folger ’s  corporation,  for  the  purchase  of  the  same 
bonds  in  the  open  market,  only  charged  the  Donner  Cor¬ 
poration,  for  which  Folger  aided  in  securing  the  control 
of  Mayflower,  a  price  of  $2.50  per  $1,000.00  bond.  The  ; 
sinking  fund  operation  was  carried  on  from  1936  to  1943,  j 
during  which  time  the  secretary-treasurer’s  corporation 
received  commissions  on  sinking  fund  purchases  of  ap¬ 
proximately  $14,000.00.  The  principles  of  law  laid  down 
in  Magruder  v.  Drury,  235  IT.  S.  106,  are  followed  by  this 
Court  in  its  opinion  in  this  case  (p.  419) : 

“In  the  earlier  case  of  Twin-Lick  Oil  Company  v. 
Marbury,  91  IT.  S.  587,  Mr.  Justice  Miller  in  deliver¬ 
ing  the  opinion  of  the  Supreme  Court  said  at  pages  : 
588-9: 

‘That  a  director  of  a  joint-stock  corporation  occu-  ; 
pies  one  of  those  fiduciary  relations  where  his  deal-  j 
ings  with  the  subject  matter  of  his  trust  or  agency,  J 
and  with  the  beneficiary  or  party  whose  interest  is  | 
confided  to  his  care,  is  viewed  with  jealousy  by  the 
courts,  and  may  be  set  aside  on  slight  grounds,  is  a 
doctrine  founded  on  the  soundest  morality,  and  which 
has  received  the  clearest  recognition  in  this  court  and 
in  others.’  ” 

•  •  ^  •  i 

The  right  of  the  president  and  secretary  of  a  corpora-  j 
tion  to  profit  by  transactions  in  the  corporation’s  securi- 
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ties  is  denied  both  in  civil  and  divine  law,  for  no  man  can 
!  serve  two  masters,  and  Folger  should  be  required  to  ac¬ 
count  to  Mayflower  for  the  commissions  aggregating  about 
$34,000.00. 

VI 

A  Receiver  Should  Be  Appointed  to  Manage  or  Liquidate 
the  Mayflower  Hotel  Corporation  as  a  Result  of  the 
Misconduct  and  Fraud  of  the  Corporation  Officers 
and  Board  of  Directors  and  the  Majority  Stockholder. 

As  a  result  of  the  misconduct  and  mismanagement  of 
the  corporate  affairs  of  the  Mayflower  Hotel  Corporation 
by  its  majority  stockholders  and  officers  and  directors  a 
receiver  should  be  appointed  to  protect  the  interests  of 
the  minority  stockholders  and,  if  necessary,  to  liquidate 
the  corporation.  A  Court  of  Equity  has  inherent  jurisdic¬ 
tion  to  appoint  a  receiver  for  a  corporation  on  the  ground 
of  misconduct  or  mismanagement  of  the  corporate  officers 
or  its  majority  stockholder  where  such  misconduct  affects 
the  substantial  rights  of  the  stockholders  and  where  it  is 
necessary  to  preserve  the  assets  of  the  corporation  to  pro¬ 
tect  the  property  rights  of  the  stockholders.  Provident 
Relief  Ass'n  v.  Vernon ,  19  F.  2d.  709  (App.  D.  C.  1927) ; 
Bailey  v.  Proctor,  160  F.  2d  78  (CCA  1 1947),  cert  denied 
67  S.  Ct  1515  (1947) ;  Fletcher’s  Cyclopedia  of  Corpora¬ 
tions,  Section  7714.  Moreover,  the  court  may  dissolve  the 
corporation  and  distribute  its  assets  to  protect  the  mi¬ 
nority  stockholders  from  the  fraudulent  misuse  of  cor¬ 
poration  property.  In  Bailey  v.  Proctor,  supra,  the  Court 
of  Appeals  stated: 

u.  .  .  we  now  hold  that  a  Court  of  Equity  has  in¬ 
herent  power  to  appoint  a  receiver  to  liquidate  a  cor¬ 
poration  or  investment  trust  where  fraud,  misman¬ 
agement  or  abuse  of  trust  is  present  whether  or  not 
*  insolvency  is  likewise  present”  (citing  case).  Ac¬ 
cording,  Tower  HiU-K ontnellsvile  Coke  Co.  of  West 
Virginia  v.  Piedmont  Coal  Co.,  64  F.  2d.  817,  825-827 
(CCA  4 1933),  cert  denied  54  S.  Ct  93. 
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In  this  case  the  minority  stockholders  can  only  be  pro¬ 
tected  by  appointment  of  a  receiver.  The  conduct  of  the 
majority  stockholder  by  its  operation  of  the  Mayflower 
tinder  a  management  contract  which  has  been  superimposed 
solely  to  milk  the  corporation  through  the  guise  of  enor¬ 
mous  management  fees  clearly  supports  such  action  by 
this  court  Even  though  this  court  should  set  aside  the 
management  contract  there  would  be  nothing  to  prevent 
Hilton  Hotels  Corporation  from  immediately  entering  into 
another  device  to  milk  the  corporation  to  the  detriment  of 
the  minority  stockholders.  The  previous  conduct  of  the 
Hilton  Hotels  Corporation  indicates  that  only  the  appoint¬ 
ment  of  a  receiver  will  protect  the  plaintiffs. 

vn 

•V  -  ,  * -v t 

The  Court  Erred  in  Striking  From  the  Files  the  “Plain¬ 
tiffs’  Request  for  Findings  of  Fact  and  Conclusions 
of  Law” 

As  shown  by  the  Stipulation  (J.  A.  p.  97),  in  an  in¬ 
formal  hearing  before  Judge  Goldsborough,  he  declared 
counsel  for  plaintiffs  in  contempt  of  court  in  filing  their 
request  for  findings  of  fact  and  conclusions  of  law,  and 
upon  their  refusal  to  withdraw  said  document,  directed 
counsel  for  the  defendants  to  file  a  Motion  to  strike  from 
the  record  this  document,  and  to  return  the  original  of 
said  document  to  Leslie  C.  Garnett,  Esq.,  one  of  the 
counsel  for  the  plaintiffs,  by  registered  mail,  return  re¬ 
ceipt  requested.  This  Motion  was  filed  by  the  attorneys 
for  the  defendants  and  opposition  to  said  Motion  was 
filed  by  the  attorneys  for  the  plaintiffs. 

In  support  of  the  opposition  to  the  Motion  to  strike 
from  the  record  plaintiffs’  request  for  findings  of  fact 
and  conclusions  of  law,  counsel  submitted  the  following 
authorities : 


1.  The  plaintiffs  are  required  to  make  known  to  the 
conrt  the  action  which  they  desire  the  court  to 
take  or  their  objections  to  the  action  of  the  court 
and  their  grounds  therefor.  Federal  Rules  of 
Civil  Procedure,  Sec.  46 : 

“Rule  46,  though  it  renders  formal  exceptions 
to  rulings  unnecessary  still  requires  that  the  liti¬ 
gant  make  known  to  the  court  the  action  he  de¬ 
sires  the  court  to  take,  or  Ms  objection  to  the  ac¬ 
tion  taken  by  the  courts  or  his  grounds  therefor.” 

Massachusetts  Bonding  and  Insurance  Co.  v. 
Preferred  Automobile  Insurance  Co.,  110  Fed.  2d, 
764, 765. 

Drybrough  v.  Ware,  111  Fed.  2d,  548,  550. 

2.  Findings  not  objected  to  are  disregarded.  Beak- 
ins  v.  Lindsay-Strathmore  Irrigation  District,  114 
Fed.  2d,  680. 

3.  Amendments  of  findings  of  fact  may  be  filed  or 
made  in  an  action  tried  without  a  jury  even  after 
judgment,  Reinsteine  v.  Rosenfield,  111  Fed.  2d, 
392. 

4.  In  any  event,  the  plaintiffs’  requested  findings  of 
fact  should  be  considered  as  amendments  of  or 
objections  to  the  defendants’  requested  findings. 

Judge  Goldsborough  on  May  31,  1950,  entered  an  order 
to  physically  strike  from  the  record  the  plaintiffs’  re¬ 
quest  for  findings  of  fact  and  conclusions  of  law,  and  the 
document  was  returned  to  attorneys  for  the  plaintiffs. 
The  plaintiffs’  request  for  findings  of  fact  and  conclu¬ 
sions  of  law  wMch  were  physically  stricken  from  the 
record  and  returned  to  counsel  is  attached  to  this  brief 

as  appellants’  appendix. 

■ 

These  proposed  findings  clearly  showed  the  objections 
to  the  defendants’  requested  findings  and  vividly  made 
known  to  the  court  the  action  wMch  counsel  for  the  plain¬ 
tiffs  desired  the  court  to  take  and  their  objections  to  the 
action  of  the  court  and  their  grounds'  therefor,  and  in 
the  opinion  of  counsel  were  fully  sustained  by  the  record. 


This  action  of  the  court  was  unwarranted,  arbitrary 
and  wholly  prejudicial  and  should  be  reversed. 


CONCLUSION 


The  appellants  respectfully  submit  that  the  judgment 
of  the  court  below  is  wholly  inconsistent  with  the  opinion 
of  this  court  in  the  former  case  and  should  be  reversed. 

Respectfully  submitted, 

John  Lewis  Smith, 

Lkstik  C.  Gabnett, 

Samuel  F.  Beach, 

John  Lewis  Smith,  Jb., 

D.  Wobth  Clark, 

Edgar  J.  Goodrich, 

Jerome  J.  Dick, 

Attorneys  for  Appdlants 
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APPENDIX 


PLAINTIFFS  REQUEST  FOR  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW 

Filed  May  11 1950  Harry  M.  Hall,  Clerk 


This  case  came  on  to  be  heard,  and  the  Court,  having 
consisdered  the  evidence  introduced  at  the  trial  and  hav¬ 
ing  considered  the  stipulations  made  at  the  trial  and  con¬ 
tained  in  the  pretrial  order,  and  having  heard  and  con¬ 
sidered  the  arguments  of  counsel  for  the  plaintiffs  and 
the  defendants,  hereby  makes  the  following  findings  of 
fact  and  conclusions  of  law. 

FINDINGS  OF  FACT 

L  The  individual  plaintiffs  in  this  action  are  certain 
minority  stockholders  owning  approximately  56,000  shares 
of  common  stock  of  the  Mayflower  Hotel  Corporation. 
The  plaintiffs  were  stockholders  of  said  Corporation  at 
the  time  of  the  alleged  grievances  set  out  in  the  amended 
complaint,  and  at  the  time  of  the  filing  of  said  amended 
complaint 

2.  The  defendant  Mayflower  Hotel  Corporation  is  a 
Delaware  corporation  and  owns  and  operates  the  May¬ 
flower  Hotel  in  Washington,  D.  C. 

3.  The  Donner  Corporation  is  a  Pennsylvania  corpo¬ 
ration,  with  its  principal  place  of  business  in  Phila¬ 
delphia,  Pennsylvania.  Its  sole  business  is  to  act  as  in¬ 
vestment  counsel  for  various  corporate  trustees  which, 
on  December  10,  1946,  and  for  many  years  prior  thereto, 
held  for  certain  individual  and  charitable  beneficiaries 
194,525  shares  of  the  common  stock  of  the  Mayflower 
Hotel  Corporation.  Donner  Estates,  Inc.,  now  known  as 
Donner  Corporation,  had  complete  domination  and  control 

.  of  said  stock  and  since  1940  was  identified  as  the  domi- 
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nating  stockholder  of  Mayflower  Hotel  Corporation. 
Although  John  Stewart,  the  president  of.  Donner  Corpo¬ 
ration  from  1941  to  1949  was  dnly  served  individually, 
the  Donner  Corporation,  which  was  named  as  a  party  de¬ 
fendant,  is  not  before  the  court  and  plaintiffs  have  stipu¬ 
lated  that  no  judgment  is  sought  against  it. 

4.  The  defendant,  Hilton  Hotels  Corporation,  is  a 
Delaware  corporation,  engaged  in  the  business  of  own¬ 
ing  and  operating  important  hotel  properties  throughout 
the  United  States.  Said  Corporation  was  organized  in 
or  about  May  1946. 

5.  The  defendant  Robert  V.  Fleming  was  elected  a 

director  of  the  Mayflower  Hotel  Corporation  on  January 
21,  1944,  was  regularly  re-elected,  and  has  continued  to 
serve  as  such  director  until  the  present  time.  The  plain¬ 
tiffs  have  stipulated  that  no  personal  judgment  is  sought 
against  him.  -0  ■  ;  ' 

6.  The  defendant  John  Stewart  was  elected  a  director 
of  Mayflower  Hotel  Corporation  in  1941,  was  regularly 
re-elected,  and  continued  to  serve  as  a  director  of  said 
corporation  and  a  member  of  the  Executive  Committee 
until  December  19,  1946,  when  his  resignation  was  ac¬ 
cepted.  The  defendant  Stewart  at  the  time  of  the  alleged 
grievances  set  forth  in  the  amended  complaint  was  also 
the  president  of  the  Donner  Corporation  and  served  as 
president  of  said  corporation  until  December  31,  1949. 

7.  The  defendant  J.  Clifford  Folger  was  elected  a 
director  of  the  Mayflower  Hotel  Corporation  in  the  year 
1935,  was  regularly  re-elected  from  time  to  time,  and  has 
served  continuously  as  such  director  to  the  present  time. 
From  1940  until  March  1945  defendant  Folger  was  secre¬ 
tary-treasurer  of  the  Mayflower  Hotel  Corporation  at  a 
salary  of  $3,000  per  year,  and  he  was  elected  president 
of  the  Mayflower  Hotel  Corporation  on  March  31,  1945 
at  a  salary  of  $4,000  per  year,  succeeding  Mr.  William 
L.  Beale,  a  vice-president  of  the  American  Security  and 
Trust  Company,  who  was  then  made  chairman  of  the 
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Board  of  Directors  of  the  said  corporation  and  its  chief 
'  executive  officer.  The  said  defendant  Folger  was  regu¬ 
larly  re-elected  and  continued  to  serve  as  president  until 
December  19,  1946,  when  his  resignation  as  president  was 
accepted. 

8.  Folger,  Nolan,  Incorporated  is  an  investment  bank- 
ing  and  underwriting  firm  in  the  District  of  Columbia, 
organized  in  1931.  The  defendant  Folger  is  and  at  all 
material  times  has  been  president  of  said  Folger,  Nolan, 
Incorporated  and  the  owner  of  approximately  80%  of  its 
capital  stock. 

9.  The  defendant  Thornton  Raney  was  treasurer  of 
the  Mayflower  Hotel  Corporation  and  assistant  manager 
of  the  Mayflower  Hotel  from  Jane  1,  1945  to  April  30, 
1947,  on  recommendation  of  the  Donner  interests,  at 
which  time  he  left  the  employ  of  the  Mayflower  Hotel 
Corporation.  At  the  time  of  the  December  19,  1946  sale 
it  was  an  oral  condition  of  the  sale  of  the  Donner  stock 
to  Hilton  Hotels  Corporation  that  Mr.  Raney  would  re¬ 
main  in  the  employ  of  the  Mayflower  Hotel  at  a  salary 
of  $10,000  per  year. 

10.  The  defendant  Binns  was  then  vice-president  and 
general  manager  of  the  Stevens  Hotel  in  Chicago,  Illinois, 
when  the  defendant  Baxter,  the  vice-president  of  Donner 
Estates,  Inc.,  and  a  controlling  director  of.  Mayflower, 
nominated  him  as  a  member  of  the  Board  of  Directors 
of  Mayflower  on  March  20, 1940.  Binns  met  the  defendant 
Hilton  in  1938  or  1939.  Defendant  Hilton  was  then  deal¬ 
ing  in  the  securities  of  the  Hotel  Stevens,  of  which  Binns 

:  was  vice-president  and  general  manager.  Hilton  was 
negotiating  with  substantial  security  holders  of  that  hotel 
with  respect  to  its  purchase,  and  obtained  from  Binns  all 
the  information  about  it  in  those  negotiations.  From 
that  time  on,  defendants  Hilton  and  Binns  were  very  in¬ 
timately  associated. 

Binns  became  an  employee  of  Hilton  while  he  was  on 
the  Board  of  Directors  and  member  of  the  Executive 
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Committee  of  Mayflower.  Defendant  Binns  was  other¬ 
wise  the  beneficiary  of  Hilton’s  financial  transactions, 
and  was  permitted  to  invest  in  the  Hotel  Roosevelt  when 
purchased  by  Hilton,  and  Mr.  Hilton  later  financed  an 
$18,000  stock  purchase  by  Binns  in  the  Stevens  Hotel. 

The  chronology  of  the  transactions  between  defendant 
Binns,  who  negotiated  the  deal  for  the  purchase  of  the 
Donner  interests  in  the  Mayflower,  and  Folger,  Stewart 
and  Baxter  is  as  follows : 

The  Hilton  Corporation  was  formed  in  May  1946. 
Binns  left  the  directorate  of  .  the  Mayflower  in  October, 
1945,  and  immediately  thereafter  became  vice-president 
and  general  manager  of  the  Palmer  House,  a  Hilton 
Hotel.  Upon  the  organisation  of  the  Hilton  Corporation, 
Binns  became  vice-president  of  that  corporation.  At  or 
about  this  time,  in  May  1946,  Baxter,  the  controlling 
director  of  Mayflower,  in  agreement  with  Folger,  as  here¬ 
inafter  shown, 'conceived  the  idea  of  changing  the  then 
outstanding  indebtedness  of  Mayflower  from  a  first  mort¬ 
gage  to  unsecured  promissory  notes  in  the  sum  of 
$1,700,000  to  be  disposed  of  to  vanous  banks.  The  nego¬ 
tiations  for  the  change  of  the.  indebtedness  of  the  May¬ 
flower  from  a  mortgage  to  unsecured  notes,  thus  making 
the  sale  of  the  property  more  feasible,  started  in  May 
of  1946  just  after  the  organization  of  the  Hilton  Cor¬ 
poration,  and  Binns,  Baxter  and  Stewart  had  been  long 
associated,  first  in  the  William  Penn  Hotel  and  next  as 
co-directors  of  Mayflower  over  a  period  of  six  years. 

Mr.  Ellison,  vice  president,  member  of  the  Board  of 
Directors  and  Executive  Committee  of  the  Board  of  Di¬ 
rectors,  Hilton  Hotels  Corporation,  testified: 

-.c  :~:“We  wanted  to  add  the  Mayflower  to  our  group 
of  distinguished  hotels.  . .  . 

We  actually  wanted  to  buy  the  hotel  in  fee,  but 
we  could  not  buy  the  hotel  in  fee;  therefore,  we 
either  had  to  buy  it  on  the  stock  purchase,  as  we  did, 
or  pass  it  up.” 
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About  the  time  Hilton  was  considering  the  purchase 
of  the  Mayflower  as  stated  by  witness  Ellison,  to  be 
exact  May  1,  1946,  Nelson  T.  Hartson,  general  counsel 
for  Mayflower,  wrote  Folger,  president  of  Mayflower, 
(Page  696,  Exhibit  43) : 

“I  think  it  might  be  well  to  bear  in  mind,  should 
a  sale  of  the  Mayflower  property  be  discussed,  that 
the  Delaware  law,  under  which  the  corporation  is 
organized,  provides  that  the  directors  may  sell  when 
and  as  authorized  by  the  affirmative  vote  of  the  hold¬ 
ers  of  a  majority  of  the  stock  given  at  a  stockhold¬ 
ers’  meeting  called  for  that  purpose,  or  when  author¬ 
ized  by  the  written  consent  of  the  holders  of  a  ma¬ 
jority  of  the  stock.  Any  sale  should,  therefore,  be 
subject  to  the  approval  by  the  holders  of  a  majority 
of  the  stock.” 

In  view  of  the  previous  consistent  history  of  the  attitude 
of  the  controlling  stockholders  in  refusing  to  consider  a 
sale  of  Mayflower  and  testimony  of  defendant  Folger  as 
president  that  (Page  697) 

“I  never  thought  it  was  a  practical  thing  for  the 
company  to  be  sold  en  bloc.” 

it  is  obvious  that  this  letter  from  the  general  counsel  was 
written  in  answer  to  an  inquiry  as  to  the  sale  of  a  fee 
of  this  property  and  must  be  regarded  to  support  the  state¬ 
ment  of  the  witness  Ellison  that  they  considered  pur¬ 
chasing  the  fee.  At  any  rate,  no  offer  for  purchase  of 
the  Mayflower  which  could  have  been  submitted  to  the 
stockholders  was  made.  In  order,  therefore,  not  to  buy 
the  fee  and  thus  give  all  the  stockholders  a  fair  division 
of  the  value  of  the  Mayflower,  Binns  was  selected  for  the 
purpose  of  negotiating  a  secret  purchase  of  the  controlling 
stock  from  his  friends  and  fellow  directors,  Folger,  Bax¬ 
ter  and  Stewart.  This  transaction  was  not  only  without 
notice  to  minority  stockholders,  but  was  negotiated  with¬ 
out  notice  or  the  knowledge  of  the  other  officers,  directors 
and  stockholders  of  the  Mayflower,  with  the  sole  excep¬ 
tion  of  the  defendant  Folger,  president.  Culmination  of 
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the  secret  control  of  the  Mayflower  and  the  illegal  man¬ 
agement  contract  is  hereinafter  set  out. 

11.  C.  Kenneth  Baxter,  who  was  vice-president  and 
treasurer  of  Donner  Estates,  Inc.,  was  elected  a  member 
of  the  Mayflower  Board  of  Directors  on  January  20,  1938 
and  was  vice-president  and  member  of  the  Executive 
Committee  of  Mayflower  Hotel  Corporation  until  Decem¬ 
ber  19,  1946,  and  is  still  a  director  of  said  corporation. 
Since  1949  the  said  Baxter  has  been  president  of  the 
Donner  Corporation. 

12.  Harold  R.  Baxter,  a  brother  of  the  said  C.  Ken¬ 
neth  Baxter,  was  elected  to  the  Board  of  Directors  of  the 
Mayflower  Hotel  Corporation  in  1943  or  1944  at  the  sug¬ 
gestion  of  C.  Kenneth  Baxter  and  resigned  from  the 
Board  of  Directors  of  Mayflower  on  December  19,  1946. 

13.  Raymond  D.  McGrath  was  elected  a  member  of 
the  Board  of  Directors  of  the  Mayflower  Hotel  Corpora¬ 
tion  in  January  1946  at  the  suggestion  of  C.  Kenneth 
Baxter  and  resigned  from  the  Board  on  December  19, 
1946. 

14  The  defendant  Harry  L.  Ludwig  was  a  vice-presi¬ 
dent  and  treasurer  of  the  Hilton  Hotels  Corporation  and 
was  treasurer  of  the  Mayflower  Hotel  Corporation  from 
December  19,  1946  to  December  31,  1948.  The  plaintiffs 
have  stipulated  that  they  seek  no  personal  judgment  or 
decree  against  him. 

15.  The  defendant  William  J.  Friedman  is  secretary 
of  Hilton  Hotels  Corporation  and  has  been  secretary  of 
Mayflower  Hotel  Corporation  since  December  19,  1946. 
He  is  a  member  of  the  law  firm  which  is  the  counsel  for 
Hilton  Hotels  Corporation.  The  plaintiffs  have  stipu¬ 
lated  that  they  seek  no  personal  judgment  or  decree 
against  him. 

16.  Prior  to  the  secret  sale  of  the  Donner  stock  to 
Hilton  Hotels  Corporation  the  fixed  policy  of  the  May¬ 
flower  directorate  was  not  to  have  the  Mayflower  asso¬ 
ciated  with,  controlled  by,  or  leased,  or  sold  to  any  other 


hotel  corporation.  The  policy  not  to  have  the  Hay- 
flower  managed  by  any  other  corporation  was  defined  in 
a  report  of  a  committee  adopted  by  the  Board  of  Directors 
many  years  ago,  and  strictly  adhered  to. 

From  1940  to  the  date  of  the  sale  of  the  controlling 
stock  to  Hilton,  all  offers  or  suggestions  or  negotiations 
for  the  purchase  of  the  Donner  stock  interests  had  been 
declined,  and  none  of  the  inquiries  were  referred  to  the 
directors  of  the  Mayflower  or  to  its  stockholders.  Like¬ 
wise,  all  inquiries,  offers  or  negotiations  for  the  pur- 
'  chase  or  lease  of  the  Mayflower  had  been  rejected  with¬ 
out  reference  to  the  stockholders. 

An  offer  of  the  Waldorf-Astoria  to  manage  the  May¬ 
flower  for  a  percentage  of  increased  profits  was  declined. 

An  offer  of  the  Statler  Hotels  for  affiliation  was  not 
considered. 

Offers  of  affiliation  with  the  United  and  American 
Chain  Hotels  were  refused. 

In  1941  a  firm  offer  by  Kramer  Hotel  chain  for  the 
purchase  of  the  Mayflower  for  $5,000,000  was  made  which 
Donner,  the  controlling  stockholder,  through  the  Board  of 
Directors,  refused. 

In  August  1945  John  Lewis  Smith,  Sr.  was  approached 
by  Peter  Miller,  a  representative  of  a  syndicate  that  had 
purchased  the  Raleigh  Hotel,  and,  at  the  suggestion  of 
'  :  Louis  Hillyer,  the  president  of  the  Raleigh  Hotel  and 
vice-president  of  the  Union  Trust  Company,  to  negotiate 
for  the  purchase  of  the  Mayflower  Hotel  At  this  con¬ 
ference  Miller  stated  that  he  was  interested  in  the  pur¬ 
chase  of  the  Mayflower  and  wanted  to  make  an  offer  of 
$7,500,000.  Subsequently  Mr.  Smith  was  advised  ,  by  Mr. 
Miller  that  his  group  would  offer  to  purchase  the  May¬ 
flower  Hotel  for  $9,000,000.  The  purchase  of  the  May¬ 
flower  at  this  price  would  have  yielded  the  stockholders 
about  $17  per  share. 

Both  offers  to  negotiate  were  submitted  to  Mr.  Folger, 
the  president  of  Mayflower,  who  agreed  to  take  the  mat- 


ter  np  with  Mr.  C.  Kenneth  Baxter,  the  then  controlling 
director  and  vice-president  and  general  manager  of  the 
Donner  interests. 

Mr.  Smith  was  advised  by  Mr.  Folger,  president  of 
Mayflower,  that  the  Donner  interests  had  refused  to  con¬ 
sider  the  offer  or  enter  into  any  negotiations  in  the  prem¬ 
ises. 

17.  In  the  latter  part  of  June  1946  Arnold  Kirkeby, 
head  of  the  Kirkeby  chain  of  hotels  and  an  established 
man  in  the  hotel  field,  conferred  with  Stewart  and  Bax¬ 
ter,  president  and  vice-president  of  Donner  Estates,  Inc., 
and  made  a  tentative  offer  for  the  purchase  of  the  stock 
of  the  Mayflower  Hotel  Corporation  controlled  by  Don¬ 
ner  Estates,  Inc.  at  approximately  $17.50  per  share,  which 
price  was  at  that  time  a  point  or  a  point  and  a  half 
above  the  market  Baxter  and  Stewart  indicated  no  in¬ 
terest  in  selling  the  stock  at  that  time.  Approximately 
six  weeks  later,  around  the  middle  of  August,  Kirkeby 
telephoned  Mr.  Stewart  and  renewed  his  offer.  Stewart 
advised  Kirkeby  that  Mr.  Baxter  was  out  of  the  country 
on  his  honeymoon  and  that  his  tentative  offer  was  under 
consideration  and  that  they  would  communicate  with  him 
upon  Baxter's  return  to  this  country.  This  tentative  offer 
was  never  submitted  by  the  Donner  interests  to  the 
Board  of  Directors  of  Mayflower  or  to  the  corporation's 
other  stockholders.  Baxter  returned  from  Bermuda 
after  the  middle  of  August,  but  nevertheless  Stewart  and 
Baxter  did  not  thereafter  contact  Mr.  Kirkeby. 

None  of  these  transactions  were  revealed  to  the  other 
members  of  the  Board  of  Directors  by  the  president  and 
the  controlling  director  or  to  the  minority  stockholders 
of  Mayflower. 

18.  While  negotiations  were  started  in  May  of  1946, 
by  Folger  as  president  of  Mayflower  to  change  the  in¬ 
debtedness  of  Mayflower  from  a  mortgage  indebtedness 
to  an  unsecured  note  to  be  purchased  by  the  banks  with 
a  commission  to  Folger,  the  president  of  Mayflower,  the 
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transaction  was  finally  concluded  September  5,  1946  at 
the  Riggs  National  Bank.  Immediately  thereafter  Binns, 
for  Hilton,  and  Baxter  and  Stewart,  for  Donner,  entered 
into  a  secret  negotiation  for  the  sale  and  purchase  of 
the  Donner  stock  in  order  that  Hilton  might  secure  a 
majority  of  the  stock,  and  the  defendant  Folger,  presi¬ 
dent  of  Mayflower,  during  the  negotiations  participated 
in  the  secret  deal  and  agreed  to  sell  his  stock  at  any 
price  fixed  by  Donner  for  the  controlling  stock. 

These  negotiations  finally  resulted  in  the  sale  of  not 
only  the  controlling  stock  of  Donner,  but  of  the  stock 
controlled  by  Folger,  president  of  the  Mayflower,  at  an 
alleged  price  of  $13  per  share. 

During  these  negotiations  Binns  was  advised  of  the 
Kirkeby  offer,  but  no  effort  was  made  by  Baxter,  Stewart 
and  Folger  who  owed  the  highest  duty  to  the  minority 
stockholders,  to  contact  Kirkeby,  who  had  tentatively 
offered  $17.50  a  share  a  very  short  time  before  the  nego¬ 
tiations  started,  nor  was  any  attempt  made  by  these 
fiduciaries  to  contact  any  other  possible  purchasers  of 
this  stock. 

Raymond  McGrath  was  at  that  time  a  director  of  May¬ 
flower.  He  was  informed  of  the  transaction  after  it  had 
occurred,  and  when  his  resignation  as  a  member  of  the 
Board  of  Directors  was  desired.  He  was  put  on  the 
Board  of  Directors  by  Baxter,  and  he  was  informed  by 
Folger,  the  president  of  Mayflower,  that  this  deal  was 
going  through  “as  Ken  and  Jack  planned.” 

19.  On  December  10,  1946  the  contract  was  executed 
for  the  sale  of  the  common  stock  of  Mayflower  controlled 
by  Donner  to  Hilton,  amounting  to  194,525  shares.  At , 
the  same  time  Folger  agreed  to  sell  5,300  shares  owned 
and  controlled  by  him  to  Hilton,  giving  that  corpora¬ 
tion  the  majority  of  the  Mayflower  stock.  The  written 
contract  contained  no  conditions.  Five  verbal  conditions 
were  agreed  to:  (1)  that  defendant  Raney  should  be 
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retained  by  Mayflower  after  Hilton  took  control,  at  a 
salary  of  $10,000  per  annum;  (2)  that  the  minority  stock¬ 
holders  would  be  allowed  to  sell  their  stock  to  Hilton  at 
a  price  of  $13  per  share;  (3)  that  a  special  meeting  of 
the  Board  of  Directors  would  be  called  and  Hilton  officers 
and  directors  would  be  elected;  (4)  that  control  and  opera¬ 
tion  of  the  Mayflower  should  immediately  be  turned  over 
to  Hilton;  and  (5)  that  a  management  contract  would  be 
entered  into  whereby  Hilton  would  be  given  control  and 
management  of  Mayflower  on  the  basis  of  a  percentage 
of  the  gross  income. 

In  order  that  Hilton  might  secretly  secure  control  of 
the  property,  its  surplus  and  its  management  no  notice 
of  these  conditions  was  given  the  minority  stockholders 
at  any  time  by  Folger,  president,  Stewart  or  Baxter  con¬ 
trolling  the  Mayflower,  until  after  the  sale  was  consum¬ 
mated  and  the  control  and  operation  and  management 
of  the  Mayflower  had  been  turned  over  to  Hilton.  Hil¬ 
ton,  by  letter  mailed  December  20,  1946,  after  the  officers 
and  directors  had  been  changed,  informed  the  minority 
stockholders  that  the  transactions  had  been  closed,  and 
that  Hilton  would  purchase  their  stock  at  a  price  of  $13 
per  share. 

20.  There  was  a  meeting  of  the  Board  of  Directors  of 
Mayflower  on  December  19,  1946,  called  by  agreement  by 
JBinns  with  the  then  president  of  Mayflower,  the  defend¬ 
ant  Folger.  As  a  result  of  negotiations  for  the  secret 
sale  of  the  majority  stock,  the  defendants  Folger,  Baxter, 
Stewart  and  Binns  secured  the  resignations  of  the  ma¬ 
jority  of  the  directors  and  came  to  the  meeting  of  the 
Board  of  Directors  on  December  19,  1946,  before  any 
notice  of  these  transactions  had  been  given  to  the  minor¬ 
ity  stockholders,  with  a  ready-made  slate  of  Hilton  officers 
and  directors,  in  effect  forcing  the  resignations  of  the 
officers  and  directors  of  Mayflower  and  replacing  them 
with  officers  and  directors  of  Hilton.  This  was  a  special 
meeting  of  the  Board  of  Directors,  called  pursuant  to  a 


secret  agreement  between  Binns,  Stewart,  Baxter  and 
Folger,  although  the  resignations  of  the  majority  of  the 
Mayflower  directors  had  been  requested  and  offered  be¬ 
fore  the  meeting. 

Pursuant  to  this  agreement,  under  advice  of  counsel, 
and  in  order  that  there  might  always  be  a  quorum  of 
the  directors  present,  at  this  special  meeting  the  resigna¬ 
tions  of  the  directors,  Harold  B.  Baxter  and  Baymond  D. 
McGrath,  as  directors  of  the  corporation  were  accepted, 
and  two  Hilton  officers  were  elected  to  fill  the  vacancy. 
The  resignations  of  William  L.  Beale,  the  chairman  of 
the  board  and  John  Stewart  were  then  accepted  and 
their  vacancies  were  filled  by  two  other  Hilton  nominees. 

No  opportunity  was  given  to  the  stockholders  to  pro¬ 
test  this  transaction  and,  as  evidenced  by  the  secret  agree¬ 
ment  between  Baxter,  Binns,  Stewart  and  Folger  as  to 
how  this  meeting  was  to  be  conducted,  there  were  present 
at  the  meeting  from  the  Hilton  organization  the  follow¬ 
ing  persons  who  had  been  selected  to  become  officers  of 
Mayflower:  Hilton,  president;  Henry  Crown;  Joseph  P. 
Binns;  Bobert  P.  Williford;  H  L.  Ludwig;  William  J. 
Friedman ;  Joseph  T.  Zoline  and  Thornton  Baney. 

At  this  meeting  all  of  the  officers  of  Mayflower  resigned 
and  the  officers  of  Hilton  were  elected  in  their  place, 
and  four  of  the  seven  directors  were  replaced  by  directors 
of  Hilton. 

By  the  device  of  accepting  the  resignations  of  the  di¬ 
rectors  in  pairs  and  electing  their  replacements  in  pairs 
no  opporttmty  was  presented  to  the  minority  stockholders 
before  the  wholesale  change  and  resignations  of  the 
Mayflower  directors  and  the  election  of  Hilton  officers 
and  directors  as  directors  of  Mayflower  to  avail  them¬ 
selves  of  the  provision  of  the  following  by-law  of  the 
corporation: 
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Artide  II 

Section  1.  Number  and  Term  of  Office 

Any  vacancy  occurring  in  the  board  of  directors 
shall  be  filled  (and  in  case  of  any  increase  in  the 
number  of  directors  by  action  of  the  board,  the  addi¬ 
tional  directors  shall  be  elected)  by  a  vote  of  a 
majority  of  Hie  directors  then  in  office  although  less 
than  a  quorum;  provided,  however,  that  if  Hie  re¬ 
maining  directors  shall  constitute  less  than  a  major¬ 
ity  of  Hie  whole  board,  upon  application  of  any  stock¬ 
holder  or  stockholders  holding  at  least  ten  per  cent 
(10%)  of  the  total  number  of  shares  of  the  capital 
stock  of  the  Corporation  at  the  time  outstanding 
having  the  right  to  vote  for  directors,  a  special  meet¬ 
ing  of  the  stockholders  shall  be  called  and  held  to  fill 
any  such  vacancy  or  vacancies  or  to  replace  the  di¬ 
rector  or  directors  chosen  by  the  directors  then  in 
office  as  aforesaid  and  the  person  or  persons  elected 
at  such  special  meeting  of  the  stockholders  shall  be 
director  or  directors  to  fill  such  vacancy  or  vacancies, 
and  if  any  vacancies  so  filled  by  election  by  stock¬ 
holders  shall  already  have  been  filled  by  vote  of  less 
than  a  majority  of  the  board,  the  directors  so  elected 
by  stockholders  shall  displace  any  person  or  persons 
who  may  theretofore  have  been  appointed  by  the 
directors  then  in  office  as  aforesaid.  Directors  so 
elected  shall  serve  until  the  next  annual  meeting  of 
the  stockholders  and  until  the  election  and  qualifica¬ 
tion  of  their  respective  successors. 

2L  During  the  period  from  1940  to  December  19,  1946 

the  Mayflower  Hotel  had  been  profitably  and  efficiently 
operated  without  a.  management  contract  In  spite  of  a 
twenty-one  day  strike,  the  earnings  of  the  corporation 
for  1946  amounted  to  $345,653.01,.  and  Mayflower  had  an 
undistributed  surplus  of  $3,210,585.,  or  over  $8.23  per  out¬ 
standing  share.  .  In  addition,  the  Mayflower  directorate 
had  consistenHy  refused  offers  of  management,  even  on 
a  percentage  of  increased  profits. 

At  the  special  meeting  of  the  Board  of  Directors  on 
December  19,  1946,  without  a  management  contract,  or 
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without  any  official  action,  the  entire  charge,  manage¬ 
ment,  control  and  operation  of  the  Mayflower  was  turned 
over  to  Hilton.  It  was  announced  that  it  had  been  agreed 
that  Hilton  would  prepare  a  management  contract  for 
Mayflower,  thereafter  to  be  presented  to  the  Board  of 
Directors  which  he  controlled.  This  contract  was  pre¬ 
sented  to  the  Hilton-controlled  directorate  January  27, 
1947,  the  Mayflower  having  been  operated  without  such  a 
contract,  and  later,  under  the  domination  of  Hilton,  from 
December  19,  1946  until  January  27,  1947,  the  contract 
being  made  retroactive  to  January 2, 1947. 

This  management  contract  was  prepared  by  Hilton’s 
attorneys  in  Chicago  without  conferring  with  the  officers 
and  directors  of  Mayflower  not  also  officers  and  directors 
of  Hilton,  and  was  first  presented  to  the  directors  of 
Mayflower  who  were  not  officers  and  dierctors  of  Hilton 
on  the  day  of  its  adoption. 

This  contract,  instead  of  being  at  “arm’s  length”,  was 
executed  for  Mayflower  by  Joseph  P.  Binns,  executive 
vice-president,  who  was  also  executive  vice-president  of 
Hilton.  It  was  executed  for  Hilton  by  H.  L.  Ludwig, 
vice-president  of  Hilton  and  treasurer  of  Mayflower,  in 
effect,  Hilton  contracting  with  Hilton ! 

Under  this  contract  Hilton  has  received  management 
fees  for  the  year  1947  of  $69,156.08 ;  for  the  year  1948, 
$74,437.18 ;  for  the  year  1949,  $78,172.33,  in  addition  to 
the  proportionate  share  for  group  advertising  and  other 
charges  specified  by  the  contract. 

This  contract  made  by  Hilton,  for  Hilton,  out  of  which 
Hilton  received  in  excess  of  approximately  $220,000.  is 
wholly  unnecessary  and  unfair  to  the  Mayflower  Hotel 
Corporation  and  therefore  is  illegal  As  to  this  contract 
the  Court  of  Appeals  declared : 

“On  its  face,  it  would  seem,  through  the  pro¬ 
visions  that  a  very  large  fee  based  on  the  gross 
receipts  of  the  business  would  be  taken  whether  the 
corporation  actually  made  a  profit  or  not,  that  it 
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would  be  possible  for  the  majority  stockholder,  that 
is  to  say,  the  Hilton  corporation,  to  completely  milk 
the  corporation  by  the  simple  device  of  paying  itself 
enormous  management  fees  and  refusing  to  pay 
dividends  on  common  stock  of  the  corporation.” 

The  Court  finds  that  it  is  immaterial  whether  this  con¬ 
tract  in  any  way  benefited  the  minority  stockholders, 
since  it  was  the  duty  of  the  officers  and  directors  of 
Mayflower  to  perform  any  services  that  were  performed, 
and  in  any  event,  the  Mayflower  Hotel  Corporation  and 
particularly  the  minority  stockholders  are  damaged  by 
the  monies  paid  under  this  contract  as  above  set  out. 
This  unilateral  contract  can  be  renewed  indefinitely  so 
long  as  Hilton  desires  it,  and  whether  or  not  there  has 
been  fair  treatment  of  the  minority  under  the  contract 
up  to  this  time  in  no  senes  gives  validity  to  the  trans¬ 
action. 

22.  In  1936  the  defendant  Folger,  who  was  then  secre¬ 
tary-treasurer  of  the  Mayflower  at  an  annual  salary  of 
$3,000,  was  also  the  president  of  Folger-Nolan,  Inc.,  hold¬ 
ing  eighty  percent  of  its  stock  and  also  eighty  percent 
interest  of  Folger,  Nolan,  and  Company,  a  partnership. 
This  corporation  was  appointed  Mayflower  sinking  fund 
agent  to  handle  the  purchase  of  bonds  in  the  open  market 
at  a  commission  of  $7.50  per  $1,000  bond.  The  commis¬ 
sions  received  by  Folger,  Nolan,  Inc.  from  Donner  Cor¬ 
poration  for  the  purchase  of  these  bonds  in  the  open  mar¬ 
ket  at  an  agreed  figure  of  $2.50  per  $1,000  bond. 

The  sinking  fund  operation  was  carried  on  from  1936 
to  1943,  during  which  time  Folger,  Nolan,  Inc.  received 
commissions  on  the  sinking  fund  purchases  at  $7.50  per 
share,  of  approximately  $14,000,  while,  as  before  stated, 
Folger  was  purchasing  bonds  and  stock  for  the  Donner 
Corporation  at  a  commission  of  $2.50  per  bond. 

By  these  stock  manipulations  of  Folger  for  the  Donner 
interests,  the  Donner  interest  acquired  the  controlling 
stock  of  Mayflower. 


During  May  1946,  when  the  defendant  Folger  was  presi¬ 
dent  of  Mayflower  at  a  salary  of  $4,000  per  annum, 
Folger,  Nolan,  Inc.,  offered  to  refinance  the  Mayflower’s 
outstanding  first  mortgage  indebtedness  by  the  purchase 
of  the  corporation’s  new  non-secured  promissory  notes 
in  the  total  sum  of  $1,700,000.,  said  notes  to  bear  interest 
at  2%  per  cent  per  annum.  Folger,  Noland,  Inc.  offered 
to  pay  $1,683,000  for  said  notes.  These  notes  were  sold 
to  various  banks  in  Washington  and  one  in  Baltimore. 
The  transaction  .  was  concluded  at  the  Biggs  Bank. 
Folger,  Nolan,  Inc.  did  not  put  out  any  money  in  the  pur¬ 
chase  of  these  notes.  It  was  a  paper  transaction  so 
far  as  they  were  concerned,  out  of  which  they  received 
a  commission  of  $17,000. 

On  September  5,  1946  there  was  a  simultaneous  closing 
of  this  transaction  between  the  representatives  of  the 
Mayflower;  the  Penn  Mutual  Insurance  Company,  the 
owner  of  the  mortgage  being  called;  Folger,  Nolan,  Inc.; 
and  the  banks  who  acquired  the  notes. 

CONCLUSIONS  OF  LAW 

1.  The  secret  purchase  of  a  majority  interest  in  the 
Mayflower  Hotel  Corporation  stock  and  the  taking  over 
of  the  management  and  control  of  Mayflower  by  Hilton, 
all  pursuant  to  a  prearranged  plan  with  the  representa¬ 
tives  of  the  Donner  Corporation,  who  were  also  directors 
of  Mayflower,  without  notice  to  the  minority  stockholders 
was  unlawful 

2.  The  Hilton  directors  of  Mayflower  acted  in  a  fiduci¬ 
ary  capacity  to  the  stockholders  of  Mayflower  and  the 
management  contract  was  not  entered  into  at  “arm’s 
length”  between  the  Hilton  directors  of  Hilton  and  the 
Hilton  directors  of  Mayflower.  Said  contract  is  unneces¬ 
sary  and  unfair  to  the  Mayflower  Hotel  Corporation  and 
its  stockholders,  and  is  therefore  illegal  and  void.  Hilton 
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will  be  required  to  pay  back  into  the  treasury  of  the 
corporation  all  of  the  monies  received  under  said  con¬ 
tract 

3.  That  Folger  as  secretary-treasurer  and  as  president 
of  Mayflower  was  a  trustee  for  the  stockholders  of  May¬ 
flower,  and  the  transactions  in  the  securities  of  May¬ 
flower  by  Folger,  Nolan,  Inc.  are  null  and  void,  and  the 
defendant  Folger.  is  required  to  pay  back  into  the  treas¬ 
ury  of  Mayflower  all  of  the  monies  unlawfully  received 
by  him,  or  his  partnership,  or  corporation.  - 

4.  The  Court  finds  as  a  matter  of  law  that  it  was  un¬ 
necessary  to  have  a  management  contract  and  that  Hil¬ 
ton  Hotels  Corporation  as  owner  of  seventy  per  cent  of 
the  stock  and  having  the  same  officers  and  control  of  the 
Board  of  Mayflower  owed  a  fiduciary  duty  to  manage  the 
affairs  of  the  Corporation  without  additional  compensa¬ 
tion. 

A  decree  will  be  entered  in  accordance  with  the  fore¬ 
going  findings  of  fact  and  conclusions  of  law. 

Judge 


Copies  of  the  foregoing  personally  served  on  Hogan  & 
Hartson  and  Roger  J.  Whiteford,  Esq.  this  11th  day  of 
May,  1950. 

Jho.  Lewis  Smith,  Jr. 
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STATEMENT  OF  QUESTIONS  PRESENTED  IN 
BEHALF  OF  APPELLEES— HILTON  HOTELS 
CORPORATION,  JOSEPH  P.  BINNS,  HARRY  L. 
LUDWIG,  WILLIAM  J.  FRIEDMAN. 

(1)  Whether  Hilton’s  purchase  of  the  majority  of  the 
common  stock  of  Mayflower  from  the  Donner  Corporation 
and  defendant  Folger  was  illegal  and  a  fraud  upon  the 
minority  stockholders  of  Mayflower,  and  if  so,  whether  ap¬ 
pellants  are  entitled  to  have  a  receiver  appointed  to  take 
over  the  Hilton  stock,  sell  it,  and  give  the  proceeds  to 
Hilton? 

(2)  Whether  the  management  contract  and  its  renewals 
entered  into  between  Hilton  and  Mayflower  after  Hilton 
acquired  control  of  the  Mayflower  should  be  set  aside  and 
Hilton  be  required  to  account  for  all  monies  received 
under  the  contract? 

(3)  Whether  the  District  Court  was  in  error  in  per¬ 
mitting  the  defendants  to  submit  evidence  showing  that 
Hilton’s  management  of  Mayflower  had  been  beneficial 
under  the  management  contract? 

The  aforegoing  statement  of  questions  presented  is 
almost  identical  with  appellants  statement  of  questions 
one,  three  and  four. 

The  subject  matter  in  appellants  statement  of  questions 
Nos.  two,  five,  six  and  seven  are  being  presented  in  another 
brief  by  appellees  Mayflower  Hotel  Corporation,  John 
Clifford  Folger,  John  Stewart,  Robert  V.  Fleming,  Thorn¬ 
ton  Raney. 


INDEX. 


Page 


Counter  Statement  of  Facts . 1 

Summary  of  Argument .  3 

Preliminary  Statement  .  5 

Argument — 


I.  All  of  the  evidence  sustains  the  finding  of  the 
District  Court  that  there  was  no  fraud  upon  the 
minority  stockholders  in  the  sale  and  purchase  of 
the  stock  controlled  by  the  Donner  Corporation. 
There  was  an  honest  disclosure  for  the  price 
paid  for  the  stock.  Answering  point  one  of  ap¬ 


pellants  brief .  8 

II.  The  alleged  higher  offers .  14 

HE.  The  purchase  by  Hilton .  17 


IV.  Pursuant  to  the  direction  of  this  court  in  its 
prior  opinion,  appellees  assumed  the  burden  and 
demonstrated  by  all  of  the  evidence  on  the  issue 
that  the  management  contract  was  fair  and 
inured  to  the  Mayflower’s  benefit.  Answering 


points  three  and  four  of  appellants  brief .  21 

(a)  Circumstances  surrounding  the  making  of 

the  contract  . 28 

(b)  The  Hilton  set-up  .  29 

(c)  The  operating  contract  has  inured  to  the 

benefit  of  Mayflower .  33 

(d)  How  now  have  the  minority  and  all  other 

stockholders  fared  by  the  operation  of  this 
contract? .  36 

Conclusion .  40 


CITATIONS. 

Beasley  v.  Mutual  Rousing  Co.,  Inc.,  59  App.  D.  C.  245 ; 


39  F.  (2d)  290  .  38 

Corsicana  v.  Johnson,  251  U.  S.  68,  90 . 25,  26 


11 


Index  continued. 


Page 

Fletcher  Encyclopedia  Corporation,  Vol.  3,  Chap.  11, 

Sec.  962,  pps.  437,  438  .  25 

Geddes  v.  Anaconda  Copper  Mining  Co.,  254  U.  S.  590  25 

Keenan  v.  Eshleman,  2  AtL  (2d)  904 . 23,26 

Mayflower  Hotel  Stockholders  Protective  Committee 
et  ad.  v.  Mayflower  Hotel  Corporation,  173  F.  (2d) 

416  (App.  D.  C.  1949) .  5 

McManus  v.  Durant,  168  App.  Div.  642, 154  N.  Y.  Snpp. 

580  .  13 

Nelson  v.  Northland  Life  Insurance  Co.  (Sup.  Ct.  of 

Minn.)  266  N.  W.  857  .  13 

Sautter  v.  Fulmer,  258  N.  Y.  107 .  12 

United  States  v.  National  Association  of  Real  Estate 
Boards  et  al.,  VoL  94,  pps.  714,  719-20,  L.  Ed.  A.  0., 

U.  S.  Court . 11 

United  States  v.  Yellow  Cab  Company,  338  U.  S.  338, 

342,  94  L.  Ed.  123 .  11 

Wheeler  v.  Pullman  Iron  and  Steel  Co.,  143  HL  197,  207  38 


IN  THE 


United  States  Court  of  Appeals 

fob  the  District  of  Columbia  Circuit.  • 


No.  10,745. 


MAYFLOWER  HOTEL  STOCKHOLDERS  PROTECTIVE 
COMMITTEE,  ET  AL.,  Appellants , 

v. 

THE  MAYFLOWER  HOTEL  CORPORATION,  ET  AL., 

Appellees. 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Colombia. 


BRIEF  FOR  APPELLEES,  HILTON  HOTELS  COR. 
PORATION,  JOSEPH  P.  BINNS,  HARRY  L.  LUD¬ 
WIG  AND  WILLIAM  J.  FRIEDMAN. 


COUNTER-STATEMENT  OF  FACTS. 

This  brief  by  the  above-named  appellees  will  meet  two 
issues,  namely,  the  purchase  by  Hilton  Hotels  Corporation 
of  the  Mayflower  stock  controlled  by  the  Donner  Corpora¬ 
tion,  and  the  management  contract  entered  into  between 
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Mayflower  Hotel  Corporation  (herein  sometimes  referred 
to  as  Mayflower),  and  Hilton  Hotels  Corporation  (herein 
sometimes  referred  to  as  Hilton).  Appellants’  other  points 
are  dealt  with  and  met  in  a  separate  brief  filed  by  the  other 
appellees. 

Appellants’  statement  of  the  case  is  argumentative  and 
contrary  to  the  findings  of  fact  made  by  the  District  Court 
and  the  evidence  upon  which  those  findings  are  based.  Buie 
52  of  the  Federal  Rules  of  CSvil  Procedure  requires  that 
findings  of  fact  must  be  accepted  unless  “clearly  errone¬ 
ous Appellants  in  their  brief  have  so  disregarded  the 
findings  that  there  was  no  fraud,  no  conspiracy  or  wrong¬ 
doing  in  this  case  that  one  is  left  with  the  impression  there 
has  been  no  trial  on  the  merits. 

When  the  management  contract  dated  January  1,  1947 
( J.  A.  31)  was  authorized  by  Mayflower’s  board  of  directors 
Hilton  owned  approximately  55  per  cent  of  the  Mayflower 
stock  ( J.  A.  653) ;  Messrs.  Robert  V.  Fleming,  President 
of  the  Riggs  National  Bank,  of  Washington,  D.  C.;  J.  Clif¬ 
ford  Folger,  President  of  Folger-Nolan,  Incorporated,  and 
C.  Kenneth  Baxter,  of  Philadelphia,  constituted  three  mem¬ 
bers  of  Mayflower’s  board.  They  had  no  connection,  di¬ 
rectly  or  indirectly,  with  the  Hilton  Corporation.  The 
other  four  members  of  the  board  at  that  time  were  either 
officers  or  directors  of  the  Hilton  Hotels  Corporation,  name¬ 
ly,  Messrs.  Henry  Crown,  Chairman  of  Material  Service 
Corporation,  of  Chicago  and  a  director  of  the  Rock  Island 
Railroad;  C.  N.  Hilton,  President  of  Hilton  Hotels  Corpora¬ 
tion;  L.  Boyd  Hatch,  Executive  Vice  President  of  The  Atlas 
Corporation,  of  New  York,  one  of  the  outstanding  invest¬ 
ment  banking  institutions  in  the  country;  and  Robert  W. 
Dowling,  President  of  City  Investment  Company,  of  New 
York,  owners  of  a  large  number  of  real  estate  properties 
and  hotels  (J.  A.  25,  655). 

Messrs.  Hilton,  Folger,  Fleming  and  Baxter  were  the 
directors  who  attended  the  meeting  at  which  the  contract 
was  authorized.  *  C.  N.  Hilton  abstained  from  voting  ( J.  A. 
103). 
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In  order  to  avert  the  confusion  which  would  result  from 
a  piece-meal  revelation  of  the  gross  inaccuracies  in  appel¬ 
lants’  statement  and  to  avoid  placing  an  unnecessary  bur¬ 
den  upon  this  Court,  we  shall  present  the  material  facts 
as  found  by  the  District  Court  and  disclosed  by  the  evidence 
under  the  appropriate  points  of  our  argument. 

SUMMARY  OF  ARGUMENT. 

1.  In  support  of  the  issue  as  to  whether  or  not  the  sale 
of  the  Donner  stock  to  Hilton  was  illegal,  appellants  alleged 
in  the  amended  complaint  that  this  purchase  and  sale  of  the 
majority  stock  was  part  of  a  vaguely  alleged  conspiracy 
commencing  in  1945  and  that  the  publicly  announced  sale 
price  of  $13.00  per  share  was  false.  (In  the  original  com¬ 
plaint  they  alleged  that  such  a  selling  price  was  “incon¬ 
ceivable.”)  They  alleged  that  the  offer  by  Hilton  to  all 
other  stockholders  of  Mayflower  to  purchase  any  and  all 
stock  at  $13.00  per  share  was  a  misrepresentation  intended 
to  induce  the  minority  stockholders  to  surrender  their  stock 
at  that  fictitious  price.  This  allegation  was  made  upon  in¬ 
formation  and  belief  and  based  upon  the  contention  that  one 
Peter  Miller  had  offered  $9,000,000.00  in  August  of  1945  to 
purchase  the  Mayflower  Hotel  property,  and  upon  the 
further  allegation  that  in  August  of  1946  Donner  had  re¬ 
ceived  an  offer  from  responsible  buyers  of  $17.50  per  share 
for  its  stock  in  the  Mayflower  and  which  offer  was  still 
pending  on  December  10,  1946,  at  the  time  of  the  sale  by 
Donner  to  Hilton  of  the  majority  stock  at  $13.00  per  share. 

At  pre-trial  appellants  did  not  contend  that  they  had  sold 
any  of  their  stock  at  $13.00  per  share  or  any  other  price. 

They  did  not  seek  to  set  aside  the  sale  of  Donner  stock  to 
Hilton  and  stipulated  that  no  money  damages  were  sought 
against  any  defendant  because  of  the  alleged  depreciation 
of  the  market  value  of  their  stock.  The  evidence ,  completely 
disproved  any  conspiracy  by  Hilton,  any  knowledge  of  prior 
offers,  and  that  the  so-called  $17.50  per  share  offer  was  still 
pending  in  December  of  1946.  In  fact,  the  evidence  showed 


4 


that  no  bona  fide  offers  were  ever  made  for  the  Donner 
stock  as  alleged. 

The  trial  court  found  that  there  was  no  conspiracy,  no 
fraud,  no  dishonesty,  and  that  the  true  selling  price,  was 
$13.00  per  share.  The  trial  court  found,  as  this  Court  had 
said,  that  the  majority  had  the  right  to  sell  their  stock  to 
whom,  when,  and  at  whatever  price  they  chose.  Appellants 
offered  no  evidence  in  support  of  the  charge  of  conspiracy 
or  falsity  of  consideration.  Under  these  circumstances 
appellants  have  no  standing  to  have  a  receiver  appointed 
for  the  Hilton  stock  merely  for  the  purpose  of  selling  Hilton 
stock  and  giving  the  proceeds  thereof  to  Hilton.  Such 
action  in  effect  would  be  a  setting  aside  of  the  sale  and  the 
only  advantage  if  any  to  the  minority  stockholders  would 
be  the  acquisition  of  a  new  majority  stockholder. 

The  trial  court  having  made  a  finding  of  fact  directly  to 
the  contrary  of  plaintiffs  allegation.  That  finding  cannot  be 
set  aside  in  this  Court  unless  “clearly  erroneous.”  There 
being  no  evidence  to  the  contrary,  it  cannot  be  clearly  er¬ 
roneous. 

2.  The  management  contract  between  Hilton  and  May¬ 
flower  should  not  be  set  aside.  Delaware  law,  the  bylaws 
of  Mayflower,  good  business  practice,  and  the  opinion  of  this 
court,  as  well  as  every  other  court  permits  contracts  of  this 
character  to  be  made  even  though  they  be  made  by  inter¬ 
locking  boards.  “The  rebuttable  presumption  of  fraud” 
with  respect  to  this  contract  was  completely  rebutted  by 
the  evidence,  all  of  which  was  adduced  by  appellees.  Ap¬ 
pellants  offered  no  evidence  as  to  this  contract.  Upon  the 
testimony  of  expert  witnesses,  a  comparison  with  other 
similar  contracts,  the  advantages  to  Mayflower,  and  the 
operation  of  the  contract  itself,  the  trial  court  found  that 
it  was  fair  to  all  parties,  successful  in  its  operation,  legally 
entered  into  and  ought  not  to  be  set  aside.  This  finding  is 
supported  by  the  entire  evidence  with  none  to  the  contrary. 
There  is  nothing  to  support  a  contention,  nor  do  appellants 
make  such  contention,  that  such  a  finding  is  “clearly  er¬ 
roneous.” 
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3.  The  lower  court  was  not  in  error  in  hearing  evidence 
to  show  that  Mayflower  had  been  benefited  under  the  man¬ 
agement  contract.  Plaintiffs  alleged  that  the  management 
contract  was  a  fraud,  and  that  it  inured  to  the  benefit  of 
Hilton  only.  This  court  called  upon  appellees  to  go  for¬ 
ward  with  proof,  to  rebut  the  charge  of  fraud  and  to  show 
the  fairness  of  the  contract.  The  best  evidence  of  the 
fairness  of  the  contract  is  to  show  how  clearly  Mayflower 
benefited  and  to  show  that  Mayflower  was  not  “milked” 
by  the  management  fee.  Appellants  concede  in  their  brief 
on  page  twenty-three  that  the  question  before  the  lower 
court  under  this  court’s  opinion  was  “whether  or  not  its 
provisions  were  reasonable.”  The  benefits  to  Mayflower 
are  the  best  evidence  of  the  reasonableness  of  the  pro¬ 
visions  of  the  contract.  The  contract  not  being  void  but 
only  voidable  cannot  be  set  aside  if  it  is  fair,  reasonable, 
and  customary  and  is  producing  beneficial  results  to  May¬ 
flower.  If  appellants’  position  is  correct  that  the  contract 
is  to  be  set  aside  “on  its  face,”  it  would  seem  that  appel¬ 
lants  are,  in  effect,  contending  this  Court  was  in  error  in 
its  earlier  opinion  in  “requiring  the  appellees  to  go  for¬ 
ward  with  proof.” 

PRELIMINARY  STATEMENT. 

There  was  a  prior  appeal  in  this  case  by  appellants, 
Mayflower  Hotel  Stockholders  Protective  Committee  et  al. 
v.  Hilton  Hotels  Corporation  et  al.,  173  F.  (2d)  416,  App. 
D.  C.  1949,  involving  only  a  question  of  pleading,  namely, 
whether  the  District  Court  erred  in  dismissing  appellants’ 
amended  complaint  on  the  ground  that  it  failed  to  state  a 
claim  or  claims  upon  which  relief  could  be  granted.  This 
Court  reversed  and  remanded  the  judgment  of  the  District 
Court,  with  instructions  to  reinstate  the  amended  com¬ 
plaint  and,  to  require  defendants  to  answer.  In  its  opin¬ 
ion  the  Court  set  forth  what  it  deemed  to  be  alleged  causes 
of  action,  and  said: 
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“  *  *  *  Inasmuch  as  this  case  comes  up  on  an  ordeT 
for  dismissal  of  plaintiffs  ’  amended  complaint  in  the 
the  District  Court,  the  facts  of  the  case  as  they  might 
subsequently  develop  at  a  hearing  of  the  cause  on  its 
merits  are  not  rum  before  us  and  we  are  not  concerned 
with  what  plaintiffs  might  or  might  not  be  able  to 
prove .  *  *  *”  (Italics  ours.) 

Appellees  filed  their  answers.  There  was  a  lengthy  trial 
on  the  merits.  The  judgment  below  was  that  the  amended 
complaint  be  dismissed.  It  is  from  that  judgment  on  the 
merits  that  the  present  appeal  is  now  prosecuted.  (Find¬ 
ings  of  fact,  conclusions  of  law  and  judgment  ( J.  A.  165- 
176),  and  opinion  of  Trial  Judge  (J.  A.  807-811).) 

The  District  Court  concluded  (J.  A.  175)  that  the  pur¬ 
chase  of  the  Mayflower  stock  by  Hilton  was  lawfully  made 
and  that  appellees  had  sustained  their  burden  of  establish¬ 
ing  the  fairness  of  the  management  contract;  that  neither 
the  stock  purchase  nor  the  operating  contract  violated  any 
rights  of  minority  stockholders;  that  appellants  had  failed 
to  prove  amj  of  the  causes  of  action  alleged  in  their  amend¬ 
ed  complaint  and  were ,  therefore ,  entitled  to  no  relief.  The 
trial  on  the  merits  has  exploded  the  extravagant  allegations 
of  appellants  as  being  without  foundation  in  fact ,  thereby 
rightfully  vindicating  reputable  and  outstanding  men. 

Pre-trial  conferences  were  had  before  the  Honorable 
Bolitha  J.  Laws  of  the  District  Court  who  entered  an  order 
reciting  the  action  taken  at  the  pre-trial  conferences  and 
setting  forth  certain  stipulations  and  agreements  of  the 
parties.  These  pre-trial  agreements  and  stipulations  nar¬ 
rowed  the  issues  for  trial.  (J.  A.  154-161).  Appellants 
stipulated  in  that  order  (J.  A.  160,  161) : 

“6.  That  the  plaintiffs  do  not  seek  at  this  time  to 
set  aside  the  sale  of  the  Donner  stock  to  Hilton***.” 

“3.  That  no  money  damages  were  sought  *  *  * 
against  any  defendant  because  of  the  alleged  depreci¬ 
ation  of  the  market  value  of  the  stock  of  Mayflow- 
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The  pre-trial  order  sets  forth  that  appellants  asserted 
they  were  entitled  to  have  a  receiver  appointed  with  author¬ 
ity  to  sell  the  stock  acquired  by  Hilton  from  Donner  and 
from  the  defendant  Folger  and  to  have  the  proceeds  from 
said  sale  delivered  to  Hilton  by  said  receiver.  This  is  an 
unheard  of  contention  resorted  to  by  appellants  because  of 
their  inability  to  prove  the  allegations  in  their  amended 
complaint  and  because  Donner,  a  necessary  party,  was  not 
before  the  court. 

Appellants  further  stipulated  (J.  A.  160)  that  they  did 
not  seek  any  personal  judgment  against  defendants,  Flem¬ 
ing,  Raney,  Ludwig  and  Friedman,  but  they  reserved  the 
right  to  proceed  against  these  defendants  if  the  corporate 
defendants  failed  to  satisfy  any  money  judgment. 

Appellants  asserted  in  their  amended  complaint  their 
right  to  the  following  relief  (J.  A.  158)  so  far  as  the  issues 
dealt  with  in  this  brief  are  concerned: 

(a)  That  the  sale  of  the  majority  stock  of  Mayflower  to 
Hilton  Hotels  Corporation  be  declared  illegal  and  in  vio¬ 
lation  of  the  rights  of  the  minority  stockholders  of  May¬ 
flower  (and  this  in  spite  of  the  fact  that  appellants  at  pre¬ 
trial  stipulated  that  they  do  not  at  this  time  seek  to  set 
aside  the  stock  sale) ; 

(b)  That  a  receiver  be  appointed  to  carry  on  the  busi¬ 
ness  of  Mayflower  *  *  *  and  to  sell  the  assets  of  Mayflower 
under  the  direction  of  the  Court; 

(c)  That  the  management  contract  be  set  aside  and 
Hilton  be  required  to  account  for  all  moneys  paid  there¬ 
under. 
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ARGUMENT.  . 

L 

'  All  the  Evidence  Sustains  the  Finding  of  the  District  Court 
That  There  Was  No  Fraud  Upon  the  Minority  Stock¬ 
holders  in  the  Sale  and  Purchase  of  the  Stock  Con¬ 
trolled  by  the  Donner  Corporation.  There  was  an 
Honest  Disclosure  of  the  Price  Paid'  for  the  Stock. 

(Answering  Point  I  of  Appellants  *  Brief) 

This  Court  in  its  former  opinion  (173  F.  (2d)  416)  at  p. 
424,  said: 

“While  it  is  admitted  on  all  sides  that  the  majority 
stockholders  had  the  right  to  sell  to  whom  they  chose, 
when  they  chose,  and  at  whatever  price  they  chose  to 
accept,  the  allegations  that  in  pursuance  of  a  fraud¬ 
ulent  conspiracy  the  price  was  misrepresented  for  the 
purpose  of  artificially  depressing  the  price  of  the  minor¬ 
ity  stock,  in  our  view,  states  another  cause  of  action.  *  * 
(Italics  ours.) 

It  is  interesting  to  note  that  appellants  here  assert  (Pre¬ 
trial  order  J.  A.  160)  that  they  ask  no  money  damages 
against  any  defendant  because  “of  the  alleged  depreda¬ 
tion**  of  the  market  value  of  their  stock.  These  appellants 
sold  no  stock  and  relied  on  no  alleged  misrepresentations. 
On  the  contrary  they  bought  an  additional  4100  shares  after 
they  filed  their  amended  complaint.  (J.  A.  445,  446). 

Appellants  alleged  in  their  amended  complaint  that  there 
was  fraud  and  misrepresentation  as  to  the  price  paid  by 
Hilton  to  Donner  for  its  stock  with  the  intent  of  inducing 
minority  stockholders  to  sell  at  a  false  price.  They  also 
alleged  the  letter  of  December  18,  1946  (J.  A.  323)  sent 
all  stockholders,  and  which  set  forth  that  Hilton  had  pur¬ 
chased  the  common  stock  of  Mayflower  controlled  by  Don¬ 
ner  at  a  price  of  $13  a  share  and  offering  to  pay  all  stock¬ 
holders  the  same  price,  misrepresented  the  price  paid  and 
was  intended  to  induce  the  minority  to  surrender  their 


stock  at  a  fictitious  price;  also  that  the  purchase  was  made 
pursuant  to  some  pre-conceived  plan  or  conspiracy. 

It  will  be  seen  this  Court,  in  passing  upon  the  pleading 
question,  stated  that  the  cause  of  action  arose  not  because 
Donner  “sold  to  whom  they  chose,  when  they  chose  and  at 
whatever  price  they  chose  to  accept”,  and  not  because  Don¬ 
ner,  did  not  first  tell  minority  stockholders  of  Mayflower 
that  it  was  going  to  sell;  but  for  the  reason  that  the  amend¬ 
ed  complaint  charged  that  pursuant  to  a  fraudulent  con¬ 
spiracy  the  price  paid  by  Hilton  to  Donner  had  been  mis¬ 
represented.  Appellants  failed  to  sustain  their  allegations, 
and  indeed,  offered  no  proof  thereof.  The  District  Court 
found  ( J.  A.  168-169)  : 

“On  December  10,  1946,  the  common  stock  of  the 
Mayflower  Hotel  Corporation  which  was  controlled  by 
the  Donner  Corporation,  and  about  5300  shares  which 
were  owned  or  controlled  by  the  defendant  Folger, 
were  sold  to  Hilton  Hotels  Corporation  at  a  price  of 
$13.00  per  share.  No  other  consideration  of  any  kind 
or  character,  either  directly  or  indirectly,  was  paid  or 
promised  as  a  consideration  for  the  sale  of  said  slock, 
and  the  said  purchase  was  not  made  pursuant  to  any 
preconceived  plan  or  conspiracy.  Immediately  after 
the  sale  of  the  Donner  stock  to  Hilton  was  consum¬ 
mated,  and  in  accordance  with  a  condition  imposed  by 
•  •  *  Donner,  notice  of  the  sale  was  given  by  letter  to 
each  minority  stockholder  of  Mayflower  •  •  •  and  the 
same  price  was  offered  for  such  minority  stock.  The 
said  letter  to  minority  stockholders  contained  no  mis¬ 
representations  and  accurately  set  forth  the  trans¬ 
action.  likewise,  immediately  after  the  consumma¬ 
tion  of  the  sale,  full  reports  thereof  appeared  in  the 
public  press.  Said  sale  was  entered  into  and  con¬ 
summated  by  the  parties  thereto  in  good  faith  and 
with  due  consideration  to  the  rights  of  minority  stock¬ 
holders.”  (Italics  ours.) 


“No  conspinracy  existed  during  the  year  1945  or 
thereafter  between  The  Donner  Corporation,'  acting 
through  one  C.  Kenneth  Baxter  and  the  defendant 
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Stewart,  and  the  defendants  Binns,  Folger  and  Hilton 
Hotels  Corporation,  as  alleged  in  the  amended  com¬ 
plaint.’ J  (J.  A.  169). 

With  respect  to  the  alleged  Peter  Miller  offer  of  $9,000,- 

000  and  the  alleged  Kirkeby  offer  (appellants’  brief,  pps. 

27,  28  and  29),  the  Trial  Conrt  found  (J.  A.  169,  170) : 

“Neither  in  1945  nor  at  any  subsequent  time  was 
an  offer  of  $7,500,000  or  $9,000,000  for  the  purchase 
of  the  Mayflower  Hotel  property  either  made  or  re¬ 
ceived,  as  alleged  in  the  amended  complaint. 

“In  June,  1946,  one  Arnold  Kirkeby  made  an  offer 
to  negotiate  with  C.  Kenneth  Baxter  and  the  defendant 
Stewart  for  the  purchase  of  the  stock  of  Mayflower 
•  •  •  controlled  by  Donner  #  •  •  at  approximately 
$17.50  per  share,  which  price  was  at  that  time  a  point 
or  a  point  and  a  half  above  the  market  bid.  Baxter 
and  the  defendant  Stewart  indicated  no  interest  in 
selling  said  stock  at  that  time.  Kirkeby  made  no  firm 
offer  to  purchase  the  stock  and  nothing  came  of  the 
negotiations.  In  September,  1946,  there  occurred  a 
general  downward  break  in  the  securities  market.  In 
October,  1946,  there  occurred  a  strike  of  the  em¬ 
ployees  of  the  Mayflower  •  •  •  which  lasted  for  21  days, 
during  which  time  operations  came  to  a  virtual  stand¬ 
still.  In  November,  1946,  the  defendant  Binns,  acting 
on  behalf  of  the  Hilton  Hotels  Corporation,  began 
negotiations  with  *  *  *  Baxter  for  the  purchase  of  the 
Donner  controlled  stock  in  the  Mayflower  Hotel  Cor¬ 
poration.  In  view  of  the  said  market  break,  the  strike 
of  Mayflower  employees  and  the  expected  decline  in 
the  hotel  business,  the  attitude  of  the  Donner  execu¬ 
tives  toward  a  sale  of  the  Mayflower  stock  controlled 
by  it  had  changed  by  November  1946.  In  preliminary 
discussions  of  price  for  said  stock,  defendant  Binns 
indicated  a  price  of  $11  per  share,  while  Baxter  coun¬ 
tered  with  $15  per  share.  After  a  period  of  negotia¬ 
tion,  extending  over  approximately  a  two  week  period, 
agreement  was  reached  and  the  contract  of  sale  was 
executed  on  December  10,  1946,  at  a  price  of  $13  per 
share.  The  market  bid  at  the  time  of  said  contract 
was  approximately  $11.50  per  share.”  (Italics  ours.) 
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.  It  is  fundamental  that  these  findings  will  not  be  set  aside 
on  review  unless  clearly  erroneous.  Rule  52  of  the  Fed¬ 
eral  Rules  of  Civil  Procedure  provides  that  •  •  #  “findings 
of  fact  shall  not  be  set  aside  unless  clearly  erroneous 

In  United  States  v.  National  Association  of  Reed  Estate 
Boards  et  al.,  YoL  94,  pps.  714,  719-20,  Law  Ed.  Advance 
Opinions,  the  United  States  Supreme  Court  said: 

“•  •  •  But  we  cannot  say  that  the  District  Court  was 
‘ clearly  erroneous’  in  finding  that  the  National  Asso¬ 
ciation  and  Nelson  were  not  laced  into  the  conspiracy 
to  fix  the  commissions  in  the  District  of  Columbia.  .  .  . 

“It  is  not  enough  that  we  might  give  the  facts 
another  construction,  resolve  the  ambiguities  differ¬ 
ently,  and  find  a  more  sinister  cast  to  actions  which  the 
District  Court  apparently  deemed  innocent  (Citing 
United  States  v.  Yellow  Cab  Qo.,  338  U.S.  338,  342, 
and  other  cases).  We  are  not  given  those  choices,  be¬ 
cause  our  mandate  is  not  to  set  aside  findings  of  fact 
1  unless  dearly  erroneous.9  99  (Italics  ours.) 

To  same  effect  is  United  States  v.  Yellow  Cab  Co.,  338 
U.S.  338, 342, 94  L.  ed.  123. 

Having  dismally  failed  to  prove  their  allegations  of  fraud 
and  conspiracy,  appellants  distort  language  in  the  former 
opinion  of  this  Court  (p.  29  appellants’  brief)  to  mean  that 
the  stock  purchase  was  illegal  and  a  fraud  upon  the  minority 
because  the  majority  stockholders  did  not  first  give  notice 
or  advertise  to  the  board  of  Mayflower  and  other  stock¬ 
holders  that  it  was  going  to  sell  to  Hilton.  They  couple  this 
unwarranted  and  whofly-unsustainable  construction  of  the 
language  with  the  contention  that  this  sale  could  not  have 

been  fairly  made  in  the  face  of  what  they  alleged  to  be  prior 
higher  offers — offers  which  the  evidence  showed  and  the 
Trial  Court  found  did  not  in  fact  exist. 

The  language  in  this  Court’s  former  opinion  is  to  the 
effect  that  the  majority  stockholders  must  make  full  dis¬ 
closure  when  selling  stock  control.  Fletcher  is  quoted  in 
the  opinion  to  the  effect  that  a  secret  and  unfair  sale  of 
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controlling  stock  may  be  redressed  by  a  suit  of  the  minority. 
Of  course,  what  the  Court  meant  by  that  language  is  dear, 
and  that  is,  that  the  majority  owner,  in  selling  stock  control 
must,  when  it  speaks ,  make  an  honest  disclosure  as  to  the 
price  paid,  so  that  the  minority  will  not  be  misled;  that  is, 
the  majority  must  not  have  in  its  pocket  a  higher  price  for 
its  stock  and  secrete  that  from  the  minority  in  order  to  get 
the  minority  to  sell  at  a  lesser  price.  The  language  can  only 
have  judicial  force  as  directed  at  the  allegations  of  mis¬ 
representations  in  the  amended  complaint.  If  the  majority 
misrepresents  the  price  to  the  injury  of  the  minority,  as 
was  done  in  Sautter  v.  Fulmer,  258  N.  Y.  107,  the  case  cited 
in  support  of  the  statement  made  by  this  Court  in  its  former 
opinion,  obviously  there  is  an  unfair  sale.  The  Sautter 
case  does  not  hold  that  a  majority  stockholder  must  first 
tell  the  board  of  directors  or  other  stockholders  when  about 
to  sell  stock  control.  It  does  bold  that  when  the  majority 
speaks  in  connection  with  a  sale,  it  must  speak  the  truth 
and  not  through  secrecy  or  subterfuge  make  false  dis¬ 
closures.  In  the  Sautter  case  the  defendant  majority 
stockholders  falsely  represented  to  the  plaintiff  that  an  offer  ■ 
had  been  made  of  $300  a  share  to  all  of  the  stockholders. 
Plaintiff  and  other  minority  stockholders  sold  their  stock 
for  $300  a  share,  but  the  majority  stockholder  sold  his 
stock  at  $1,098  a  share.  The  opinion  says: 

“Defendants  saw  to  it  that  they  were  not  treated  alike. 

•  •  •  His  arrangements  for  the  sale  of  his  own  stock 
were  essentially  different  from  those  which  he  nego¬ 
tiated  for  his  associates,  and  were  kept  secret  from 
them.” 

The  Trial  Court  properly  characterized  that  case  as  one 
involving  rank  fraud. 

In  connection  with  the  statement  made  by  Fletcher  that  a 
secret  and  unfair  sale  of  controlling  stock  may  be  redressed 
by  a  suit  by  the  minority,  Fletcher  cites  two  cases  to  this 
statement:  one  is  the  Sautter  case  which  we  have  just  dis- 
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cassed,  and  the  other  is  McManus  v.  Durant ,  168  App.  Div. 
642,  154  N.  Y.  Supp.  580.  The  McManus  case  relates  to 
secretly  selling  controlling  shares  above  par,  while  urging 
others  to  sell  at  par  in  reliance  upon  the  false  representor 
tion.  In  both  these  cases  there  was  an  unfair  sale  because 
of  the  fraud. 

In  the  instant  case  the  Trial  Judge  said  (J.  A.  809) : 

“•  *  #  All  the  testimony  *  *  *  is  to  the  effect  that  $13.00 
was  the  only  consideration  paid,  directly  or  indirectly.” 

In  Nelson  v.  Northland  Life  Insurance  Co.  (Supreme 
Court  of  Minnesota),  266  N.W.  857,  it  is  said: 

•  •  No  court  could  control  the  prices  at  which  the 
#  *  *  stockholders  should  sell  their  stock.  That  obvi¬ 
ously  was  a  matter  of  private  contract  between  the 
parties  thereto.  As  to  such  arrangement,  the  minority 
interests  cannot  he  heard  to  complain,  absent,  as  we 
have  said,  fraud,  overreaching  or  deceit” 

The  contention  made  in  page  thirty  of  Appellants’  brief 
that  Hilton  and  Donner  had  to  call  a  special  meeting  of 
stockholders  before  Donner  could  sell  its  stock  to  Hilton 
is  so  absurd  as  to  be  little  short  of  ridiculous.  It  is  con¬ 
trary  to  law  and  all  business  experience. 

Suppose  Donner  had  indicated  to  the  minority  or  to  the 
board  that  it  was  about  to  sell  its  stock  at  $13.00  a  share. 
Could  the  board  have  prevented  itf  Could  the  minority 
stockholders  have  required  Donner  to  sell  for  &  higher 
price  or  a  lower  one,  or  to  them,  or  to  some  purchaser  of 
their  selection?  To  require  the  majority  to  submit  inf  or-  • 
mation  to  the  minority  with  respect  to  a  contemplated  sale 
of  its  stock  would  be  an  idle  thing  when  the  minority  would 
have  no  right  to  do  anything  about  it,  if  it  were  not  satis¬ 
fied.  From  their  argument  in  their  brief,  it  would  appear 
that  counsel  for  appellants  believe  that  the  law  requires  the 
majority  to  negotiate  the  sale  of  its  stock  to  any  prospec- 
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tire  purchaser  in  a  radio  forum  for  the  benefit  of  the  minor¬ 
ity  and  all  others  interested. 

No  court  has  ever  held  that  a  majority  stockholder  must 
notify  other  stockholders  before  he  may  sell  his  stock  or 
offer  it  for  sale. 

n. 

The  Alleged  Higher  Offers. 

■With  no  fraud  in  the  case  and  with  the  legal  right,  as  this 
Court  said,  in  the  majority  to  sell  when  it  pleased  and  at 
such  price  as  it  chose,  these  alleged  offers  are  decidedly  im¬ 
material.  Be  that  as  it  may,  the  evidence  decisively  sustains 
the  findings  that  there  were  no  real  offers  (J.  A.  169-170). 
At  best  they  were  no  more  than  inquiries. 

Peter  A.  Miller,  of  Detroit,  Michigan,  the  man  who  was 
said  by  appellants  to  have  made  the  $9,000,000  offer  for  the 
Mayflower  hotel  to  Mr.  John  Lewis  Smith,  one  of  the  ap¬ 
pellants,  testified  that  he  absolutely  never  made  any  such 
offer  (J.  A.  501-504).  Miller  said  (J.  A.  502)  that  he  was 
looking  for  a  deal  out  of  which  he  might  make  a  quick  profit 

He  further  testified  ( J.  A.  504) : 

“*  *  •  before  any  offer  would  be  made  I  would  have 
had  to  have  known  what  type  of  financing  was  avail¬ 
able.  I  had  no  client  with  any  $5,000,000  or  $6,000,000 
available.” 

Miller  denied  he  had  discussions  with  Mr.  Smith  about 
increasing  an  alleged  offer  from  $7,500,000  to  $9,000,000 
.  (J.  A.  506). 

J.  Clifford  Folger  (J.  A.  574-575)  testified  Mr.  Smith 
never  at  any  time  submitted  to  him  an  offer  in  the  amount 
of  $7,500,000  for  the  Mayflower  hotel.  “I  have  never  had 
a  conversation  with  Mr.  Smith  in  my  office  about  that  or  at 
any  other  place.”  Folger  also  testified  that  Mr.  Smith 
never  called  him  and  talked  about  an  offer  of  $9,000,000; 


that  he  never  received  snch  an  offer  (J.  A.  583).  The  fact 
is,  as  Miller  says,  Smith  never  had  an  offer. 

.  •.*  -  -  .  & 

Robert  V.  Fleming  recalled  that  Mr.  Smith  had  called  at 
his  office  in  the  Riggs  Bank  and  told  him  the  people  who 
had  acquired  the  Raleigh  hotel  in  Washington  had  asked 
him  (Smith)  to  ascertain  if  the  Mayflower  was  for  sale.  It 
was  Fleming’s  recollection  the  name  Peter  Miller  was  not 
mentioned.  It  was  also  his  impression  no  figure  was  men¬ 
tioned  by  Mr.  Smith  (J.  A.  451).  The  testimony  of  Messrs. 
Folger  and  Fleming  that  no  figure  was  mentioned  to  them 
is  substantiated  by  a  letter  from  Mr.  Smith  to  Miller  dated 
September  7, 1945,  in  which,  referring  to  Folger  and  Flem¬ 
ing,  he  said,  “I  have  not  discussed  prices  or  conditions, 
but  will  advise  you  when  they  report  to  me.  ( J.  A.  401). 

Messrs.  Baxter  and  Stewart  of  the  Donner  Corporation 
and  Mr.  Kirkeby  testified  about  the  alleged  Kirkeby  offer. 
Kirkeby  said  that  on  a  date  between  June  15th  and  June 
30,  1946  (J.  A.  183)  he  told  Stewart  and  Baxter  in  Phila¬ 
delphia  that  he  would  be  interested  in  negotiating  for  the 
purchase  of  the  controlling  stock  at  a  price  of  approxi¬ 
mately  a  point  or  two  above  the  market,  which  he  under¬ 
stood  at  the  time  was  about  $16.50  or  $17 ;  that  at  that  time 
neither  Stewart  nor  Baxter  evidenced  a  desire  to  sell. 
Kirkeby  testified  ( J.  A.  185) : 

“I  stated  that  the  figure  of  a  point  or  two  above  the 
market  was  not  a  firm  offer  by  any  means;  •  •  •” 
(Italics  ours). 

Kirkeby  stated  he  did  not  want  to  leave  any  impression  in 
the  record,  despite  anything  he  testified  to,  that  he  ever 
made  a  firm  offer  for* the  Donner  stock  (J.  A.  189). 

Baxter  said  (J.  A.  197)  Kirkeby  asked  whether  Donner 
would  like  to  offer  its  block  of  Mayflower  stock.  We  said  if 
he  (Kirkeby)  cared  to  make  a  bid  we  would  be  glad  to 
entertain  it  and  give  him  an  answer  in  twenty-four  or  forty- 
eight  hours.  Kirkeby  didn’t  know  how  he  would  arrange 
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the  financing,  but  he  promised  to  consider  the  matter  and 
contact  ns  later.  Baxter  said  they  told  Kirkeby  as  he  left 
that  they  would  wait  until  they  heard  from  him,  and  “from 
that  day  to  this  I  have  never  heard  from  him  by  telephone  or 
letter  or  in  person. ” 

Stewart  recalls  the  one  conversation  with  Kirkeby. 
Stewart  said  Kirkeby  never  made  them  an  offer  in  which  he 
mentioned  a  price  ( J.  A.  343) ;  that  he  might  be  able  to  pay 
if  he  could  arrange  the  financing;  that  Kirkeby  was  dis- 
i  appointed  that  the  Mayflower  had  a  small  bond  issue  and  a 
large  amount  of  stock ;  that  he  would  have  liked  a  large  bond 
issue  and  a  small  amount  of  stock,  which  would  have  taken 
!  a  smaller  amount  of  money.  Stewart  said  the  figure  men¬ 
tioned  by  Kirkeby  was  not  a  bid  ( J.  A.  345).  When  Kirkeby 
left  it  was  understood  he  (Kirkeby)  would  contact  Stewart 
and  Baxter  if  he  wished  to  carry  on  further ;  that  he  hasn’t 
heard  from  Kirkeby  since.  Stewart  said  they  would  have 
been  happy  to  have  talked  with  Kirkeby  again  ( J.  A.  345) 
but  they  did  not  hear  from  him. 

Folger  testified  he  never  heard  of  the  alleged  Kirkeby 
offer.  He  knew  nothing  about  it  ( J.  A.  575-576). 

C.  N.  Hilton,  President  of  Hilton  Hotels  Corporation, 
said  he  never  knew  Baxter  or  Stewart  personally  until  he 
met  them  in  Washington  on  December  19,  1946,  after  the 
consummation  of  the  stock  purchase  ( J.  A.  238) ;  that  he 
never  met  Folger  until  shortly  after  Hilton  Corporation  ac¬ 
quired  the  controlling  interest  in  Mayflower  in  December  of 
1946  ( J.  A.  246).  Hilton  never  met  a  man  by  the  name  of 
Peter  Miller,  and  he  never  heard  anything  about  any  con¬ 
versations  that  Kirkeby  had  had  with  Baxter  and  Stewart 
in  Philadelphia  in  June  or  thereabouts  of  1946  (J.  A. 
247-248). 

Stewart  never  heard  of  Peter  Miller  or  any  alleged 
$7,000,000  or  $9,000,000  offer  ( J.  A.  381). 

The  defendant  Binns,  'Vice  President  of  Hilton  Hotels 
Corporation,  testified  that  he  never  heard  of  Peter  Miller 


(J.  A.  325)  and  the  first  he  heard  of  any  conversation  be¬ 
tween  Kirkeby  and  Stewart  and  Baxter  was  when  he  started 
negotiations  with  Baxter  about  a  purchase  of  the  Mayflower 
stock  in  November  or  early  in  December  of  1946.  Binns 
said  Baxter  told  him  at  that  time  that  they  had  had  some 
conversations  with  Kirkeby;  that  then  Kirkeby  had  gone 
away  and  they  heard  nothing  further;  that  Kirkeby  never 
made  a  definite  proposal.  Stewart  himself  never  mentioned 
to  Binns  the  Kirkeby  discussion  (J.  A.  346). 

Kirkeby  himself  said  he  couldn’t  say  he  had  any  offer 
pending  at  the  time  Hilton  purchased  the  stock  (J.  A.  189). 
(Obviously  a  complete  contradiction  of  the  allegations  of 
paragraph  4  of  the  amended  complaint  referring  to  a  pend¬ 
ing  offer  at  the  time  Hilton  purchased). 

With  respect  to  the  allegations  in  the  amended  complaint 
about  the  defendant  Folger  and  others  “withholding  in¬ 
formation,”  how  could  they  have  secreted  any  alleged  offers 
when  there  were  in  fact  no  offers t  The  untruth  of  these 
reckless  allegations  has  now  been  revealed. 

m. 

The  Purchase  by  Hilton. 

.  Hilton  started  negotiations  with  Donner  to  purchase  the 
stock  controlled  by  Donner  in  the  Mayflower  in  November 
or  December  of  1946  (J.  A.  244).  The  price  of  $13  a  share 
was  agreed  upon  on  or  about  December  10, 1946.  No  prior 
steps  had  been  taken  by  C.  N.  Hilton  personally,  nor  any 
of  his  organization  or  the  Hilton  Corporation  to  acquire  an 
interest  in  Mayflower  (J.  A.  245). 

Binns  did  the  negotiating  for  Hilton  and  was  at  the 
time  a  vice  president  of  the  Hilton  Hotels  Corporation. 

At  that  time  Binns  had  no  connection,  directly  or  in¬ 
directly,  with  Mayflower.  The  evidence  showed  and  the 
court  found  ( J.  A.  167-168)  that  Binns  was  elected  a  direc¬ 
tor  of  the  Mayflower  Hotel  Corporation  on  March  20, 1940, 
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and  in  June  of  1942  he  submitted  his  resignation  as  a  di¬ 
rector  and  entered  the  military  service.  Binns’  resignation 
was  not  formally  accepted,'  but  he  was  given  a  leave  of  ab¬ 
sence  by  the  board  for  the  duration  of  the  war.  Binns 
was  ordered  overseas  the  early  part  of  the  year  of  1945  and, 
thereafter  being  unable  to  attend  meetings  of  the  board  his 
resignation  as  a  director  was  accepted  on  October  22,  1945. 
Binns  left  the  military  service  in  December  of  1945.  He 
then  became  manager  of  the  Palmer  House  in  Chicago.  At 
that  time  the  Palmer  House  was  owned  and  operated  by 
The  Palmer  House  Company,  a  corporation,  the  stock  of 
which  was  owned  by  Hilton  and  his  associates. 

Between  the  years  1942  and  1945  Binns  made  many  trips 
by  air  back  and  forth  out  of  the  country,  and  in  February 
of  1945  he  went  overseas  permanently  (J.  A.  252).  C.  N. 
Hilton  had  no  influence,  directly  or  indirectly,  on  Binns’ 
decision  to  resign  as  a  Mayflower  director  (J.  A.  246). 
Neither  while  Binns  was  in  army  service  nor  when  he  left 
the  army  in  October  of  1945  did  he  have  any  arrangements 
with  C.  N.  Hilton  for  employment  by  Hilton  interests. 
Binns  was  giving  consideration  to  other  prospective  em¬ 
ployment  (J.  A.  319-320). 

Binns,  while  a  director  of  Mayflower,  never  gave  Hilton 
any  information,  directly  or  indirectly,  with  respect  to  the 
affairs  of  Mayflower  (J.  A.  244-245). 

During  the  period  Binns  was  a  director  of  Mayflower  its 
stock  was  publicly  held.  There  were  about  700  or  800  stock¬ 
holders.  Annual  reports  consisting  of  operating  statements 
and  balance  sheets  were  regularly  issued  to  the  stock¬ 
holders.  There  was  nothing  secret  about  the  operations  of 
Mayflower  (J.  A.  326).  Binns  had  no  information  regard¬ 
ing  Mayflower  that  was  confidential  or,  as  he  put  it,  “that 
I  gained  being  a  Director  that  I  would  not  have  had  as  a 
stranger”  (J.  A.  327).  Binns,  while  a  director,  knew  of 
no  firm  offers  which  had  ever  been  made  to  the  board  of 
directors  for  the  purchase  of  the  Mayflower  property  ( J.  A. 
258). 


19 


At  the  outset  and  on  the  authority  of  Mr.  Hilton,  Binns 
was  offering  a  price  of  around  $11  a  share.  Baxter  and 
Stewart  were  talking  $16  at  the  start,  and  then  $15  a  share. 
They  finally  arrived  at  $13,  and  that  was  the  price  paid  ( J. 
A.  322).  Donner  got  more  than  the  then  market  which  then 
was  around  $11.00  or  $11.50  a  share  (J.  A.  384).  Binns 
testified  there  was  no  consideration  paid,  directly  or  indi¬ 
rectly,  other  than  the  $13  a  share  ( J.  A.  322)  or  any  promise 
of  any  other  consideration.  Hilton  (J.  A.  245),  Baxter  (J. 
A.  210),  Stewart  ( J.  A.  384-385),  and  Folger  (J.  A.  577)  all 
testified,  without  reservation  or  exception,  that  the  only 
consideration  paid  for  the  Donner  stock  by  Hilton,  directly 
or  indirectly,  was  $13  a  share.  There  is  no  evidence  to  the 
contrary.  The  uncontradicted  testimony  also  is  that  the 
letter  of  December  18, 1946,  which  went  to  all  stockholders 
informing  them  of  the  purchase  of  the  stock  controlled  by 
the  Donner  Corporation  and  offering  to  them  the  same  price 
of  $13  a  share,  truthfully  set  forth  the  transaction  ( J.  A. 
247,  322,  323).  The  two  checks  of  Hilton  in  payment  of  all 
stock  purchased  at  the  time  were  introduced  in  evidence  and 
showed  the  per  share  payment  was  $13  ( J.  A.  321). 

To  find  that  any  consideration  other  than  $13  a  share 
was  paid  for  Donner  stock  would  require  the  Court  to  dis¬ 
regard  the  testimony  of  five  creditable  and  unimpeached 
witnesses. 

Binns*  resignation  from  the  Mayflower  board  back  in 
1942  was  not  “to  prepare  for  and  cause  the  transfer  of 
the  control  of  Mayflower  secretly  to  Hilton  Hotels  Cor¬ 
poration**  as  alleged  by  appellants.  He  resigned  all  of 
his  connections  at  the  same  time  to  go  into  the  army  (J. 
A.  323-324).  Binns  had  no  conections,  directly  or  indirect¬ 
ly,  with  any  of  the  Hilton  interests  in  1942. 

There  had  been  no  conversations  prior  to  November, 
1946,  or  thereabouts  by  Binns  with  either  Stewart  or  Bax¬ 
ter  about  the  possibility  of  a  sale  of  the  Mayflower  stock 
by  Donner  to  Hilton  (J.  A.  321).  Messrs.  Hilton,  Binns, 
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Stewart,  Baxter  and  Folger  each  specifically  denied  that 
the  stock  purchase  was  made  pursuant  to  any  pre-conceived 
plan  or  conspiracy,  as  alleged  by  appellant?,  and  their 
testimony  is  unchallenged  in  this  regard.  The  finding  of 
the  court'  is  ( J.  A.  175)  that  there  is  no  evidence  to  estab¬ 
lish  that  the  defendants,  or  any  of  them,  conspired  in  the 
manner  and  for  any  of  the  purposes  alleged  in  the  amended 
complaint 

The  Trial  Court  found  (J.  A.  175)  that  neither  the  de¬ 
fendant  Binns  nor  Hilton  or  any  of  its  officers  or  direc¬ 
tors,  had  knowledge  of  the  refinancing  of  the  Mayflower 
debt  in  July  of  1946  until  after  the  consummation  thereof. 
Binns  testified  ( J.  A.  326)  that  neither  he  nor  anyone  con¬ 
nected  with  the  Hilton  interests  had  anything  to  do  with, 
or  knew  anything  about  that  refinancing.  Mr.  Hilton 
said  the  allegation  in  the  amended  complaint  about  the 
paying  off  of  the  Mayflower  mortgage,  in  order  to  clear 
the  property  for  the  benefit  of  Hilton,  was  not  true  ( J.  A. 
246) ;  that  he  knew  nothing  about  the  refinancing  of  the 
mortgage  ( J.  A.  247).  Stewart,  in  answer  to  a  question  by 
the  court,  said  Binns  made  no  suggestions  about  the  re¬ 
financing  of  the  Mayflower  mortgage;  that  the  refinancing 
was  done  for  the  benefit  of  the  Mayflower  corporation; 
that  at  the  time  of  the  refunding  in  July  of  1946  Donner 
had  had  no  negotiations  whatsoever  with  Hilton  interests ; 
that  “our  primary  purpose  in  paying  off  the  Penn  Mutual 
loan  was  because  we  could  get  money  cheaper  and  on  bet¬ 
ter  terms”  (J.  A.  386,  388-389). 

'Without  any  evidence  to  support  them,  appellants  allege 
there  must  have  been  something  wrong  because  Donner 
sold  for  $13  a  share  in  December  o<f  1946  when  it  might 
have  gotten  $17  or  thereabouts  from  Kirkeby  in  June.  It 
is  clear  and  understandable  why  Stewart  and1  Baxter  did 
not  hear  from  Kirkeby.  Very  resettling  forces  detri¬ 
mentally  affecting  Mayflower,  the  market  and  general  eco¬ 
nomic  conditions  occurred  between  June  of  1946  and  No- 


vember  of  that  year.  Stewart  gave  a  good  picture  of  the 
situation.  He  said  (J.  A.  382-384)  that  in  June  the  stock 
market  was  good;  that  in  early  September  of  1946  there 
was  quite  a  break;  that  around  the  first  of  October  of  that 
year  they  had  a  strike  at  the  Mayflower;  that  Donner  felt 
the  strike  settlement  was  unfair;  that  it  increased  the  cost 
of  operation  considerably;  that  they  had  seen  Mayflower 
during  the  war  at  near  capacity;  that  the  gross  income  went 
up,  but  the  net  did  not ;  that  Donner  figured  they  had  stayed 
with  Mayflower  a  long  time;  that  $13  a  share  was  thirteen 
times  earnings;  that  the  bid  price  on  Mayflower  stock  had 
dropped  to  $11.75,  and  that  $13  was  more  than  the  market; 
that  stocks  with  a  far  better  earnings’  record  than  May¬ 
flower’s  were  selling  on  much  lower  basis.  One  could  not 
sell  fifty  per  cent  of  a  company  over  night;  that  there  are 
not  many  substantial  buyers  for  so  large  an  interest 

No  citation  of  authority  is  needed  to  sustain  the  princi¬ 
ple  that  inferences,  contrary  to  established  facts,  may  not 
be  drawn  from  mere  conjecture  and  an  unwillingness  to 
believe  the  unimpeached  and  uncontradicted  testimony  of 
credible  witnesses. 

nr. 

Pursuant  to  the  Directions  of  this  Court  in  its  Prior  Opinion 
Appellees  Assumed  the  Burden  and  Demonstrated  by 
All  the  Evidence  on  the  Issue  that  the  Management 
Contract  was  Fair  and  Inured  to  Mayflower’s  Benefit. 

(Answering  points  HI  and  IV  of  appellants’  brief) 

On  the  issue  of  the  management  contract  the  District 
Court  found  ( J.  A.  171-172) : 

“On  January  27,  1947,  a  management  contract  was 
entered  into  by  the  Mayflower  Hotel  Corporation  and 
the  Hilton  Hotels  Corporation,  whereby  the  latter, 
among  other  things,  undertook  to  furnish  the  May¬ 
flower  the  services  of  the  staff  of  its  central  operating 
group.  The  By-Laws  of  the  Mayflower  Hotel  Corpo- 
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ration  have,  during  the  entire  existence  of  said  cor¬ 
poration,  specifically  authorized,  the  Board  of  Directors 
to  enter  into  contracts  with  other  persons  or  corpora¬ 
tions  for  the  management  and  supervision  of  the  May¬ 
flower  Hotel.  At  the  time  of  the  execution  of  said 
management  contract,  the  parties  thereto  had  common 
or  interlocking  directors.  Said  contract  in  its  opera¬ 
tion  has  at  all  times,  up  to  the  time  of  the  trial  of  this 
cause,  been  fair  to  Mayflower  *  •  •  and  all  stock¬ 
holders  •  •  *.  The  compensation  to  Hilton  •  •  •  pro¬ 
vided  by  the  said  management  contract  was  and  is  fair 
and  reasonable  compensation  for  the  services  which 
Hilton  •  •  is  obligated  to  provide  and,  the  evidence 
establishes,  has  provided.  Said  services  have  been 
of  value  and  profit  to  Mayflower  and  all  its  stockhold¬ 
ers  and  were  necessary  in  order  for  it  to  maintain  its 
competitive  position  among  the  leading  hotels  of  Wash¬ 
ington  in  the  postwar  period.  The  opening  of  the 
Statler  Hotel  in  Washington  in  1943  placed  the  May¬ 
flower  in  direct  competition  with  an  entirely,  modern 
hotel  of  comparable  size  and  location  to  the  Mayflower, 
which  was  owned  and  operated  by  a  national  organi¬ 
zation  which  provided  services  similar  to  those  furn¬ 
ished  to  the  Mayflower  Hotel  by  Hilton  Hotels  Cor¬ 
poration  under  said  management  contract. 

‘ 4  The  services  rendered  by  Hilton  Hotels  Corpora¬ 
tion  •  •  •  consisting  of  both  executive  and  specialized 
staff  services,  were  of  a  kind  to  which  the  Mayflower 
*  *  *  was  not  entitled  unless  purchased  by  means  of  a 
management  contract  or  otherwise.  The  operation  of 
the  Mayflower  Hotel  under  said  management  contract 
has  in  no  way,  up  to  the  time  of  the  trial  of  this  cause, 
injured  the  interests  of  minority  stockholders  of  the 
Mayflower  Hotel  Corporation  but  on  the  contrary  has 
been  beneficial  to  them.” 

That  finding  is  supported  by  the  testimony  of  eleven 
unimpeached  witnesses,  namely:  Spearl  Ellison  (J.  A.  718- 
758) ;  Joseph  P.  Binns  ( J.  A.  651-691) ;  C.  N.  Hilton  ( J.  A. 
241) ;  Robert  V.  Fleming  ( J.  A.  448,  462-481) ;  J.  Clifford 
Folger  ( J.  A.  634) ;  Norbit  F.  Sherman,  purchasing  agent 
for  Hilton  Corporation  ( J.  A.  772-779) ;  C.  J.  Mack,  resident 
manager  of  the  Mayflower  Hotel  ( J.  A.  780,  794) ;  Robert 


M.  George,  assistant  to  the  general  sales  manager  of  the 
Hilton  Hotels  Corporation  ( J.  A.  696-717) ;  C.  Kenneth 
Baxter  ( J.  A-  190,  198,  206-208) ;  John  L.  Hennessey,  for¬ 
merly  Chairman  of  the  Board  of  the  Statler  Hotel  Com¬ 
pany,  and  a  hotelman  of  fifty  years’  of  experience  (J.  A. 
759-766) ;  and  J.  E.  Frawley,  President  of  the  Ft.  Shelby 
Hotel  in  Detroit,  and  former  President  of  the  American 
Hotel  Association,  and  with  hotel  experience  of  approxi¬ 
mately  forty-two  years  (J.  A.  767,  772).  There  is  no  evi¬ 
dence  to  the  contrary.  Appellants  did  not  produce  a  single 
witness  in  support  of  their  allegations  with  respect  to  the 
management  contract. 

Appellants  assert  (p.  36  their  brief),  that  the  question 
before  the  District  Court  on  the  management  contract  was 
(a)  whether  or  not  the  agreement  was  a  fraud  upon  the 
Mayflower  corporation,  and  (b)  that  the  test  thereof  is 
whether  the  contract  was  an  “arm’s-length”  transaction 
and  (c)  was  a  contract  which  inured  to  the  benefit  of  May¬ 
flower. 

Although  they  made  no  objection  at  the  trial  to  the  intro¬ 
duction  of  evidence  by  appellees  to  show  the  benefits  to 
Mayflower  under  the  agreement,  and  even  though  they  con¬ 
tend  in  their  brief  that  benefit  to  Mayflower  is  one  of  the 
tests,  they  now  assert  the  Trial  Court  erred  in  receiving 
such  evidence  and  should  have  limited  itself  to  the  “face 
of  the  contract”  and  the  provisions  thereof;  that  the  only 
purpose  of  the  agreement  was  to  “milk”  Mayflower  for  the 
benefit  of  Hilton;  that  the  contract  is  insupportable  in  law 
because  “the  employment  of  Hilton  by  Mayflower  was 
merely  the  employment  of  Hilton  themselves  to  do  what  was 
their  plain  duty  to  do  as  officers  of  Mayflower.” 

They  cite  only  Keenan  v.  Eshlemcvn,  2  AtL  (2d)  904,  but 
fail  to  give  the  Court  the  facts.  They  ignore  the  language 
of  that  court  to  the  effect  that  a  “proper  factual  setting,” 
such  as  exists  here,  would  have  brought  about  a  different 
result.  On  the  issue  of  law,  the  Keenan  case  squares  with 
the  authorities  to  be  immediately  discussed. 


24 


Summed  up,  appellants’  basic  contention  is  that  the  con¬ 
tract  was  void  and  illegal  from  its  inception  because  au¬ 
thorized  by  a  board  of  directors  of  Mayflower,  which  had  as 
majority  members,  officers  and  directors  of  the  Hilton  cor¬ 
poration  ;  that  the  common  directors  were  not  legally  com¬ 
petent  to  authorize  the  agreement  and  to  be  counted  in 
determining  a  quorum  of  directors.  This  contention  is  not 
in  accord  with  the  views  of  this  Court  as  announced  in  its 
former  opinion;  neither  is  it  supported  by  settled  law  on 
the  subject. 

This  Court  in  its  earlier  opinions  in  this  case  appro¬ 
priately  said  (p.  427) : 

“We  are  of  the  opinion  that  the  management  con¬ 
tract,  considering  all  the  circumstances,  particularly 
the  majority  ownership  of  Hilton,  raises  a  presump¬ 
tion  of  fraud,  rebuttable  to  be  sure,  but  which  requires 
the  appellees  to  go  forward  with  proof.” 

This  Court  in  the  same  opinion  also  correctly  stated  that 
there  is  no  law  which  makes  it  impossible  for  a  majority 
stockholder  to  enter  into  a  contract  with  his  company;  that 
there  is  no  prohibition  against  corporations  with  common 
directors  or  stockholders  contracting  with  each  other.  It 
also  said  such  contracts  will  be  scrutinized  with  much 
greater  care  than  if  made  with  a  third  person,  and  where 
the  contract  is  unfair  and  unconscionable,  a  court  of  equity 
will  interpose  at  the  instance  of  the  corporation  or  minority 
stockholders.  The  “face”  of  this  contract  was  before  this 
Court  on  the  pleading  question  in  the  prior  appeal  If  the 
Court  felt  nothing  should  be  done  but  determine  its  fairness 
from  its  provisions  as  therein  set  out,  there  would  have 
been  no  need  in  the  opinion  to  direct  that  we  “go  forward 
with  proof .” 

Appellants  are  again  inconsistent  with  the  law  and  with 
themselves.  In  their  brief  (p.  14)  on  the  prior  appeal,  they 
contended  that  their  allegations  on  the  management  contract 
“placed  the  burden  on  the  defendants  to  establish  the  good 
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faith  amd  entire  fairness  of  this  contract  *  •  Faced 
with  the  overwhelming  evidence  as  to  the  fairness  of  the 
contract,  appellants  now  say  on  pages  42  and  43  of  their 
brief  that  the  Court  had  to  decide  whether  or  not  the  con¬ 
tract’s  provisions  were  fair  “by  looking  at  the  provisions 
of  the  contract  alone.” 

The  1947  issue  of  Fletcher  Cyclopedia  Corporations, 
VoL  3,  Chap.  11,  §962,  pps.  437,  438,  sums  up  the  rule  with 
respect  to  interlocking  directors  as  follows: 

“Although  there  is  some  authority  to  the  contrary, 
the  rule  which  note  prevails  in  the  Federal  courts  and 
which  has  been  adopted  by  a  majority  of  the  jurisdic¬ 
tions,  including  New  York,  holds  that  when  a  contract 
or  other  transactions  between  two  corporations  entered 
into  through  their  board  of  directors  having  common 
members  is  challenged,  the  courts,  though  they  will 
scrutinize  the  transaction  closely,  unU  not  set  it  aside  if 
it  clearly  appears  to  be  just  and  fair  in  every  respect.” 
(Italics  ours.) 

In  Geddes  v.  Anaconda  Copper  Mining  Co.,  254  U.  S. 
590  (a  case  relied  upon  by  this  Court  in  its  former  opin¬ 
ion),  the  Supreme  Court  rejected  the  contention  that  a  con¬ 
tract  made  by  boards  having  members  in  common  was  il¬ 
legal  as  such  and  said: 

“The  relation  of  directors  to  corporations  is  of  such 
a  fiduciary  nature  that  transactions  between  boards 
having  common  members  are  regarded  as  jealously  by 
the  law  as  are  personal  dealings  between  a  director 
and  his  corporation;  and  where  the  fairness  of  such 
transactions  is  challenged,  the  burden  is  upon  those 
who  would  maintain  them  to  show  their  entire  fair¬ 
ness;  •  •  •  (Italics  ours.) 

In  Corsicana  v.  Johnson,  251  U.  S.  68,  the  court  said: 
(p.  90) 

“  •  •  *  That  two  corporations  have  a  majority  or 
even  the  whole  membership  of  their  boards  of  direc- 
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tors  in  common  does  not  necessarily  render  transac¬ 
tions  between  them  void;  •  •  •  ”  (Italics  onrs.) 

The  court  then  goes  on  to  say,  as  did  this  Court,  that  such 
transactions  are  presumptively  fraudulent  and  that  the 
burden  is  on  those  who  would  maintain  the  transaction  to 
show  its  entire  fairness. 

Appellants  moved,  at  the  close  of  this  case,  to  strike  all 
evidence  on  the  fairness  of  the  agreement  and  the  benefi¬ 
cial  results  to  Mayflower,  on  the  ground  that  the  contract 
itself  was  illegal.  Then,  as  here,  they  cited  and  relied  only 
upon  Keenan  et  al  v.  Eshleman ,  2  AtL  (2d)  904.  In  that 
case  the  court  said: 

“  •  •  •  In  the  second  place,  dealing  as  they  did  with 
another  corporation  of  which  they  were  sole  directors 
and  officers,  they  assumed  the  burden  of  showing  the 
entire  fairness  of  the  transaction,  Geddes  v.  Anaconda 
Copper  Mining  Co.,  254  U.  S.  590  •  •  •  .  This  burden 
they  signally  failed  to  maintain.  •  •  •  ”  (Italics  ours.) 

When  that  decision  was  cited  to  the  Trial  Court,  he  very 
properly  said: 

“There  is  the  crux  of  the  whole  situation.  That  bur¬ 
den  they  failed  to  maintain.” 

It  was  necessary  and  proper,  in  order  that  the  District 
Court  could  make  the  scrutiny  required  by  the  aforesaid 
decisions,  that  it  be  apprized  of  all  circumstances  surround¬ 
ing  the  making  of  the  contract;  whether  the  compensation 
provided  therein  was  fair;  whether  the  services  contracted 
to  be  rendered  were  in  fact  performed;  whether — as  appel¬ 
lants  assert — the  contract  was  a  fraud  on  Mayflower  or 
whether  it  inured  to  the  benefit  of  that  corporation,  and 
whether  in  its  actual  operation  the  contract  was  fair  to  the 
minority  stockholders.  All  of  these  matters  could  be  de¬ 
veloped  only  by  proof  and  appellees  brought  forward  that 
proof  to  carry  the  burden  placed  upon  them  by  this  court. 
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Appellants  refer  to  a  statement  made  in  this  Court’s 
prior  opinion  that  “on  its  face”  the  contract  might  enable 
Hilton  to  “milk”  Mayflower  by  not  declaring  dividends 
and  taking  management  fees  whether  or  not  Mayflower 
had  a  profit.  Appellees’  proof  overwhelmingly  rebutted 
that  observation.  For  instance,  it  showed  that  under  the 
Hilton  regime  dividends  were  paid  Mayflower  stockholders 
for  the  first  time  since  its  reorganization  fifteen  years  ago, 
and  that  the  dividends  aggregated  up  to  the  time  of  trial 
$350,000;  that  under  the  Hilton  regime  capital  improve¬ 
ments  over  a  three-year  period  in  the  Mayflower  were 
made,  aggregating  in  excess  of  $1,200,000. 

Despite  all  appellants’  complaints  about  the  operating 
contract,  they  must  have  had  confidence  in  the  Hilton 
arrangement  with  Mayflower  because  even  after  they  insti¬ 
tuted  their  suit  some  of  them  went  into  the  open  market 
a/nd  purchased  4100  additional  shares  of  Mayflower  stock 
(J.  A.  445-446).  The  purchase  of  this  stock  is  convincing 
proof  of  their  real  feelings  about  the  contract.  Again, 
actions  speaker  louder  than  words. 

The  careful  Trial  Judge,  mindful  of  this  Court’s  man¬ 
date,  said  that  the  duty  devolved  upon  the  corporation  to 
show  that  the  minority  were  treated  fairly;  that  is,  the  con¬ 
trolling  interest  had  the  burden  of  showing  the  contract 
was  fair;  that  the  majority  must  always  be  in  a  position  to 
convince  a  court  of  equity  to  its  satisfaction  that  a  minority 
receives  fair  treatment ;  that  there  is  always  available  to 
the  minority  the  machinery  of  a  court  of  equity  to  attack 
the  contract  at  any  time  it  appeared  that  it  was  not  oper¬ 
ating  fairly  to  them.  (J.  A.  809-811)  The  court  limited 
its  decision  on  the  fairness  of  the  contract  and  the  opera¬ 
tions  thereunder  up  to  the  time  of  trial.  It  was  careful  not 
to  preclude  the  minority  as  to  any  future  action.  (J.  A. 
809-811). 
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(a)  Circumstances  surrounding  the  making  of  the  contract. 

The  management  contract  was  authorized  at  a  meeting  of 
Mayflower’s  board  on  January  27,  1947.  At  that  time,  the 
Hilton  corporation  owned  about  55  per  cent  of  the  outstand¬ 
ing  stock  of  Mayflower.  It  did  not  own  the  assets.  The 
earnings  per  share  of  Mayflower  for  the  three  years  prior 
to  the  acquisition  of  the  stock  by  Hilton  had  averaged 
about  86^  a  share  despite  the  fact  that  the  hotel  had  passed 
through  one  of  the  highest  earnings’  periods  in  history. 

Hilton  had  paid  $13  a  share  for  the  stock,  which  was  on 
the  basis  of  about  fifteen  times  its  earnings,  a  rather  high 
ratio  (J.  A.  727).  The  necessity  of  increasing  Mayflower’s 
earnings  for  all  stockholders  was  apparent.  Hilton  had 
invested  in  Mayflower  with  a  long-range  program  in  mind 
(J.  A.  727). 

No  major  improvements  had  been  made  in  Mayflower  in 
twelve  years.  The  hotel  was  about  twenty-five  years  old. 
It  was  faced  with  a  new  and  well-planned  competitor,  the 
Statler,  which  had  not  been  a  competitor  prior  to  the  war. 
The  peak  of  the  hotel  business  had  been  reached  in  the 
year  1945  (J.  A.  763),  and  statistics  revealed  the  business 
had  begun  the  downward  slide  about  the  time  of  this  stock 
purchase  (J.  A.  736;  723).  Costs  and  expenses  of  operating 
large  hotel  properties  were  on  the  increase.  Mr.  Neil  Mack, 
the  resident  manager  of  Mayflower,  said  that  by  the  labor 
settlements  in  October  of  1946  thousands  of  dollars  were 
added  to  operating  expenses  (J.  A.  788). 

Hilton,  with  a  large  staff  of  experienced  and  competent 
hotel  men  and  centralized  departments,  felt  that  by  the 
use  of  that  staff  it  could  expeditiously  and  substantially 
improve  Mayflower’s  financial  position  by  effecting  econo¬ 
mies  in  operations  and  purchasing,  changing  public  spaces 
and  instituting  a  long-range  program  of  betterments  and 
improvements  and  rendering  specialized  services  (J.  A. 
654).  It  had  a  real  justification  for  that  feeling,  and  some 
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of  the  material  and  outstanding  results  which  we  shall 
hereinafter  narrate,  show  that  Hilton’s  efforts  increased 
the  equity  of  all  stockholders  over  a  three-year  period  to  an 
amount  in  excess  of  $2,000,000  (J.  A.  740).  * 

(b)  The  Hilton  set-up. 

Hilton  owns  and  operates  some  of  the  largest  hotel  prop¬ 
erties  in  the  world,  including  the  Stevens  and  Palmer 
Hoqse  in  Chicago  and  the  Waldorf-Astoria  in  New  York 
(J.  A.  652).  In  1947  the  gross  income  of  the  corporation 
had  reached  $42,543,000;  in  1948  the  gross  was  $43,000,000, 
and  in  1949  about  $42,000,000.  It  had  an  earned  surplus  in 
excess  of  $9,000,000. 

Hilton  Corporation  has  approximately  2,800  of  its  own 
stockholders.  It  has  about  10,000  employees  and  an  annual 
payroll  of  $15,000,000. 

Not  one  of  the  many  Hilton  staff  members  or  executives 
performing  services  for  Mayflower  was  placed  on  its  pay¬ 
roll  (J.  A.  656-657).  Mr.  Ellison  gives  an  excellent  picture 
of  the  staff  in  his  testimony  (J.  A.  723-725).  It  consists  of 
engineers,  interior  decorators,  accountants  and  analysts; 
specialists  in  industrial  relations  and  problems  of  food; 
supervising  personnel;  an  expert  in  the  selection  of  orches¬ 
tras  and  shows  and  entertainment;  a  comptroller,  a  sales 
manager  and  assistants;  a  purchasing  agent  in  charge  of 
the  purchasing  department  of  the  Hilton  corporation;  a 
credit  card  and  collection  specialist;  an  insurance  special¬ 
ist  as  well  as  certain  staff  men  who  act  in  an  executive 
capacity  and  as  expediters.  Marshall  Meld  &  Company 
of  Chicago  by  reason  of  its  contract  with  Hilton  rendered 
profitable  service  to  Mayflower.  It  was  estimated  by  Elli¬ 
son  that  the  staff  devoted  approximately  12%  per  cent 
of  their  time  to  the  operating  problems  of  Mayflower. 

In  1947  the  total  expense  of  maintaining  this  staff  by  Hil¬ 
ton  amounted  to  $578,475;  in  1948,  $555,933,  and  in  1949, 
$603,797  (J.  A.  725). 
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Hilton’s  operating  committee  consists  of  C.  N.  Hilton, 
president;  Robert  P.  Williford,  executive  vice  president; 
J.  B.  Herndon,  vice  president  and  treasurer;  Spearl  Ellison, 
vice  president,  and  Joseph  P.  Binns,  vice  president  (J.  A. 
653-654).  (See  the  testimony  of  Ellison,  J.  A.  718-758;  and 
Binns,  J.  A.  651-664). 

The  question  which  confronted  Hilton  was  how  it  could 
best  afford  Mayflower  the  services  of  this  staff  on  a  fair 
basis.  Obviously,  it  could  not  give  to  Mayflower  the  serv¬ 
ices  of  its  organization,  all  being  paid,  as  staled,  by  the 
Hilton  corporation,  unless  some  arrangement  were  made 
with  Mayflower  for  compensation.  The  Hilton  executives 
who  went  on  the  Mayflower  board  and  also  became  offi¬ 
cers  thereof  were  not  to  be  compensated  by  Mayflower. 
No  compensation  has  ever  been  paid  them  (J.  A.  722). 
Ellison  told  the  court  about  the  three  methods  considered 
for  rendering  the  needed  services  to  Mayflower  (J.  A. 
719-727),  and  pointed  out  the  necessity  for  an  arrangement 
which  would  be  fair  to  both  Mayflower  and  Hilton  stock¬ 
holders.  Compensation  was  fixed  under  the  contract  on 
the  basis  of  actual  cost  of  the  services  to  Hilton  and  with¬ 
out  any  view  to  profit  (J.  A.  747,  725).  Hilton  decided  the 
most  equitable  way  to  handle  the  matter  was  to  suggest  a 
management  contract  (J.  A.  727).  By  a  management  con¬ 
tract,  specific  in  terms,  Hilton  felt  that  the  non-Hilton 
directors,  Folger,  Baxter  and  Fleming,  could  more  readily 
and  intelligently  pass  upon  the  fairness  of  an  arrange¬ 
ment  for  operating  the  property  (J.  A.  747). 

At  the  January  27th  meeting  the  three  non-Hilton  direc¬ 
tors  put  it  squarely  up  to  Hilton  to  tell  what  it  proposed 
to  do.  Mr.  Binns  there  presented  in  detail  a  picture  of 
the  Hilton  organization  and  what  was  contemplated  for 
Mayflower  (J.  A.  656-662);  reviewed  the  past  and  made 
predictions  for  the  future ;  also  explained  what  betterments, 
savings  and  benefits  Hilton  believed  could  be  made  for 
Mayflower  (J.  A.  462). 
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There  was  nothing  secret  about  the  matter  at  alL 

Witness  the  fact  that  within  a  month  after  the  contract 
was  authorized,  the  stockholders  of  Mayflower  were  ad¬ 
vised  in  a  report  dated  February  20,  1947 : 

11  At  a  meeting  of  the  Board  of  Directors  held  Janu¬ 
ary  27,  1947,  a  management  contract  was  authorized 
between  your  Corporation  and  Hilton  Hotels  Corpora¬ 
tion  for  a  period  of  one  year  as  of  January  1,  1947. 
Pursuant  to  the  provisions  of  this  contract  Hilton 
Hotels  will  receive  for  its  services  1%  of  the  gross 
sales  of  your  Corporation,  plus  10%  of  the  gross  oper¬ 
ating  profit  in  excess  of  $1,000,000.  However,  total 
compensation  is  not  to  exceed  $100,000  per  annum. 
This  contract  will  make  all  of  the  facilities  of  the  Hil¬ 
ton  organization  available  to  your  Corporation,  includ¬ 
ing  the  advantages  of  large  scale  purchasing  and  inter¬ 
exchange  of  business.  The  Board  of  Directors  antici¬ 
pates  that  the  advantages  derived  under  this  contract 
will  more  than  offset  the  payments  thereunder.”  ( J.  A. 
19) 

Despite  what  appellants  assert,  Mayflower  makes  no 
other  contributions  to  Hilton  for  any  departments  or 
services,  except  that  advertising  expense  is  prorated  on  a 
gross  room  revenue  basis. 

The  operating  contract  obligates  Hilton  to  maintain 
a  competent  staff  and  to  perform  for  Mayflower  many 
major  services  (J.  A.  678),  not  within  the  ability  of  offi¬ 
cers  or  a  resident  manager  to  perform.  Neil  Mack,  mana¬ 
ger,  testified  in  detail  about  the  services  under  the  con¬ 
tract  (J.  A.  783),  He  said  the  contract  was  needed, 
was  extremely  helpful  to  Mayflower  and  that  the  serv¬ 
ices  were  beyond  those  that  could  be  performed  by  a 
resident  manager.  He  concluded  his  testimony  with  the 
statement  that  if  he  were  a  majority  or  minority  stock¬ 
holder  of  Mayflower  he  would  want  the  contract.  (J.  A. 
791) 
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At  the  January  meeting  two  other  operating  contracts, 
negotiated  by  boards  not  having  directors  in  common,  were 
considered  by  the  board  as  a  basis  of  comparison  with  the 
proposed  Hilton  agreement.  One  of  these  was  the  contract 
between  the  William  Penn  Hotel  Company  in  Pittsburgh 
and  the  Statler  Hotel  Corporation,  which  set  the  com¬ 
pensation  at  2  per  cent  of  the  gross  sales  (J.  A.  666).  The 
other  was  the  contract  Mayflower  had  had  with  the  Ameri¬ 
can  Security  &  Trust  Company,  of  Washington  ( J.  A.  648), 
which  stipulated  compensation  for  service,  not  even  com¬ 
parable  to  those  rendered  by  Hilton,  at  V/2  per  cent  of 
the  gross  income.  That  contract  was  approved  by  the 
court  in  connection  with  the  reorganization  of  Mayflower 
in  1935. 

Mayflower’s  own  counsel  considered  and  passed  upon 
the  agreement  (J.  A.  462).  Baxter’s  opinion  was  that  the 
proposed  contract  was  a  favorable  one  (J.  A.  207,  463), 
even  more  favorable  than  the  William  Penn  agreement. 
Fleming  (J.  A.  463),  Folger  (J.  A.  634),  and  Baxter  all 
felt  the  operating  agreement  would  be  beneficial  to  May¬ 
flower  and,  therefore,  voted  for  it.  Their  best  judgment 
was  exercised  without  influence  from  the  majority  group 
(J.  A.  466-467). 

These  same  three  non-Hilton  directors  have  reviewed 
the  results  under  the  operating  contract  year  by  year  and 
have  been  so  strong  in  their  belief  that  the  agreement  is 
benefiting  and  has  benefited  Mayflower  that  on  their 
recommendation  it  has  been  continued  ( J.  A.  465-467  ;  474- 
475).  The  matter  of  renewal  has  been  left  solely  to  the 
judgment  of  the  non-Hilton  directors.  Binns  testified 
that  if  the  non-Hilton  directors  of  Mayflower  had  voted 
against  a  management  contract  “we  would  never  have  had 
a  management  contract.”  (J.  A.  681). 
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(c)  The  operating’  contract  has  inured  to  the  benefit  of 

Mayflower. 

Appellants  have  not  shouldered  the  burden  of  showing 
wherein  the  findings  of  the  District  Court  as  to  this  contract 
are  in  anywise  erroneous.  They  utterly  ignore  the  major 
achievements  under  the  contract.  We  shall  briefly  sum¬ 
marize  some  of  the  outstanding  accomplishments. 

The  contributions  under  the  contract  during  the  three 
years  of  its  existence  have  increased  the  equity  position  of 
Mayflower  stockholders  by  $2,390,000  (J.  A.  740). 

(i)  By  centralized  volume-purchasing  of  supplies,  af¬ 
forded  by  Hilton  and  supervised  by  its  staff,  May¬ 
flower  has  saved  in  dollars  approximately  $30,000  a 
year,  and  these  savings  are  continuing  (J.  A.  729; 
J.  A.  772).  (See  also  paragraph  V  hereof.) 

(ii)  Prior  to  the  Hilton  management  contract,  compensa¬ 
tion  of  $28,000  a  year  was  paid  to  officers  and  direc¬ 
tors  of  Mayflower.  These  salaries  were  eliminated 
immediately  when  the  management  contract  went 
into  effect.  No  salaries  are  now  paid  officers  of  May¬ 
flower.  The  directors  receive  only  the  usual,  nomi¬ 
nal  compensation  for  attending  meetings.  The 
saving  in  administrative  costs  to  Mayflower  in  the 
three  years  has  been  $84,000  (J.  A.  728). 

(iii)  Engineers,  architects  and  others  of  the  Hilton  staff 
actually  planned  and  carried  to  completion  changes 
and  rehabilitation  of  many  of  the  public  spaces  at 
the  Mayflower  which  have  increased  the  gross  in¬ 
come  by  thousands  of  dollars.  More  specifically, 
among  these  changes  and  improvements  there  was 
installed  and  created  the  very  profitable  Town  and 
Country  Boom.  In  1948  the  gross  business  from  the 
Town  and  Country  Boom  alone  was  $282,000,  and  in 
1949  it  was  $350,000.  This  space,  for  years  prior  to 
the  so-called  Hilton  regime,  was  permitted  to  be  oc¬ 
cupied  by  a  drug  store  and  a  men’s  bar.  Taking  the 
year  1945,  one  of  the  best  in  the  history  of  the  hotel 
business,  the  space  when  so  occupied  produced  a 
gross  income  of  only  $180,000.  Thus  it  will  be  seen 
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that  in  1948,  as  a  result  of  this  change,  the  gross 
income  to  Mayflower  was  increased  by  $102,000,  and 
in  1949  the  increase  rose  to  $170,000,  or  almost  100 
per  cent.  The  departmental  profit  of  the  Town 
and  Country  Room  alone  for  the  year  ended  Decem¬ 
ber  31,  1949,  was  approximately  $148,000  (J.  A. 

„  .  729-731).  Mr.  Fleming  put  it  very  well  when  he 

testified  that  prior  to  the  Hilton  contract  May¬ 
flower  had  never  been  able  to  carry  out  a  program 
for  increasing  revenue  by  changing  public  spaces. 
He  said  that  under  Hilton  many  improvements  had 
been  made,  including  new  kitchen  equipment  and  a 
new  laundry;  substantial  improvements  in  the 
lounge,  elevators  and  Presidential  Room  and  the 
Grand  Ballroom. 

(iv)  By  changes  in  the  methods  of  handling  the  hotel 
concessions  by  the  Hilton  staff  the  revenue  from 
them  in  1947  alone  was  increased  from  $48,000  in 
1946  to  $71,000 — a  total  in  three  years  of  a  very  sub¬ 
stantial  sum  (J.  A.  732).  Food  experts  have  also 
made  effective  methods  for  savings  in  that  impor¬ 
tant  department  of  the  hotel  ( J.  A.  731). 

(v)  Norbit  F.  Sherman,  general  purchasing  agent,  ex¬ 
plained  how  Hilton  handled  the  purchases  (J.  A. 
772).  Savings  to  Mayflower,  percentage-wise,  in 
actual  purchases  of  linens,  fabrics,  carpets,  furni¬ 
ture,  silver,  glass  and  china,  averaged  approximately 
15.7  per  cent  under  what  it  had  been  paying  for  such 
commodities  prior  to  the  contract  with  Hilton.  May¬ 
flower  has  profited  in  decorating  services  (J.  A. 
775).  Sherman  took  actual  invoices  of  Mayflower 
and  compared  them  with  prices  paid  for  supplies  be¬ 
fore  and  after  the  Hilton  contract. 

(vi)  Robert  M.  George,  of  Hilton  sales  department  staff, 
explained  in  detail  how  Hilton  had  increased  the 
business  of  Mayflower  and  made  substantial  savings 
in  handling  it  (J.  A.  696-715).  Under  the  inter- 
reservation  system  among  Hilton  hotels  about  3,666 
reservations  were  made  by  other  Hilton  hotels  for 
the  Mayflower.  Of  these  reservations  60  per  cent 
of  the  guests  were  new  to  the  Mayflower.  Exclu¬ 
sive  of  what  these  guests  spent  for  beverages  and 
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food,  it  has  meant  to  Mayflower  $67,000  in  room 
revenue  (J.  A.  698,  699). 

(vii)  In  the  years  1944, 1945  and  1946  the  average  number  * 
of  covers  in  the  banquet  department  (that  is  persons 
served)  at  the  Mayflower  each  year  was  179,175. 
After  the  management  contract  became  effective 
and  during  the  years  1947,  1948  and  1949,  the  aver¬ 
age  number  of  persons  served  in  that  department 
increased  to  223,130;  that  is,  there  was  an  average 
increase  of  43,955  covers  each  year.  The  average 
check  in  that  department  is  $3.51,  so  that  in  gross 
revenue  this  increase  meant  to  Mayflower  $153,- 
842.50  (J.  A.  705-706). 

(viii)  In  1945,  a  banner  year  in  the  hotel  business,  the  food 
and  beverage  revenue  from  the  banquet  department 
was  $524,869.40,  and  in  1946  it  was  $610,679.48.  In 
1947,  under  the  Hilton  contract,  the  food  and  bever¬ 
age  revenue  from  that  department  jumped  to  $828,- 
901.66;  in  1948  to  $866,667.50,  and  in  1949  to  $890,- 
176.11  (J.  A.  706). 

(ix)  Hilton  brought  to  Mayflower  a  complete  and  up-to- 
date  listing  of  national  organizations  who  need  con¬ 
vention  and  group  facilities  and  eliminated  the  thou¬ 
sands  of  dollars  which  Mayflower  was  paying  an¬ 
nually  for  maintaining  offices  in  Chicago  and  New 
York  to  promote  business  and  conventions.  This 
saving  was  made  because  the  Hilton  contract  elimi¬ 
nated  the  necessity  for  these  offices,  due  to  nation¬ 
wide  coverage  of  Hilton  hotels. 

(x)  Convention  bookings  to  Mayflower  have  increased 
substantially,  despite  increased  competition  from 
the  Statler  and  Shoreham,  due  largely  to  the  work 
of  the  Hilton  sales’  staff  (J.  A.  701-705). 

(xi)  The  net  profit  of  Mayflower,  after  provision  for  in¬ 
come  taxes  in  1944,  was  $265,000;  in  1945,  $395,000 
(a  peak  year),  and  in  1946,  $386,000,  or  a  total  of 
$1,046,000,  with  a  three-year  average  of  $348,000. 
Since  the  operating  arrangement  has  been  in  effect 
the  net  profit  for  1947  was  $424,000;  in  1948,  $410,- 
000,  and  in  1949,  $404,000 — or  a  total  of  $1,239,000, 
with  a  three-year  average  of  $413,000  (J.  A.  735). 
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These  accomplishments  were  made  in  the  face  of 
higher  labor  costs  and  prices  for  supplies. 

(xii)  According  to  Mack,  resident  manager,  in  January, 
1947,  the  trend  of  the  hotel  business  in  the  District 
was  downward,  but  Mayflower  was  able,  through 
the  years  1947, 1948  and  1949,  to  hold  its  own  against 
such  a  trend.  He  said  that  after  the  war  Mayflower 
was  forced  to  meet  Statler  competition;  that  the 
Shoreham  had  spent  much  money  in  new  public 
space,  meeting  rooms,  banquet  halls,  and  other  facili¬ 
ties  which  it  did  not  have  prior  to  the  war  ( J.  A.  787- 
788).  Increased  labor  costs  for  Mayflower  during 

1947  and  1948  amounted  from  $105,000  to  $140,000 
a  year  as  a  result  of  the  1946  strike  settlement.  In 

1948  another  labor  contract  added  another  $125,000 
to  $150,000  a  year  to  operating  costs. 

(d)  How,  now,  have  the  minority  and  all  other  stockholders 
fared  by  the  operation  of  this  contract? 

(a)  Their  equity  position  has  been  increased  by  approx¬ 
imately  $2,390,000  (J.  A.  740). 

(b)  Capital  expenditures  aggregating  $1,264,000  have 
been  made  for  the  three-year  period  under  the  man¬ 
agement  contract  as  against  capital  expenditures  of 
only  $481,000  for  1945  and  1946  (J.  A.  736).  Is  this 
“milking”  a  property? 

c)  Since  the  Hilton  regime,  dividends  have  been  paid  for 
the  first  time  upon  the  stock  of  Mayflower  since  its 
reorganization  in  1934.  These  dividends  totaled 
$350,000  (J.  A.  739).  No  “milking”  of  the  property 
with  respect  to  dividends. 

(d)  On  December  31,  1946,  which  was  only  a  few  weeks 
after  the  purchase  of  the  Donner  stock  by  Hilton, 
the  book  value  of  Mayflower  stock  was  $9.55  a  share, 
or  $3.45  less  than  the  $13  a  share  which  Hilton  paid. 
On  December  31,  1949,  after  the  management  con¬ 
tract  had  been  in  effect  for  three  years,  the  book 
value  of  Mayflower  stock  was  $11.85  a  share,  or  an 
improvement  of  $2.30,  after  giving  effect  to  the  pay¬ 
ment  of  $350,000  in  dividends  (J.  A.  739). 
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(e)  Earnings  per  share  of  Mayflower  stock  in  1944,  1945 
and  1946,  prior  to  the  contract,  aggregated  $2.58,  or 
an  average  of  approximately  85^  a  share.  During 
the  three-year  period  that  the  management  contract 
has  been  in  effect,  and  after  taking  into  considera¬ 
tion  the  payments  made  thereunder,  the  earnings  on 
Mayflower  stock  were  $1.12  a  share  for  1947 ;  $1.05 
for  1948,  and  $1.04  for  1949,  or  a  total  of  $3.21  in  the 
three-year  period,  or  average  earnings  of  $1.07  a 
share  (J.  A.  739). 

(f)  Since  December  31,  1946  to  December  31,  1949,  the 
debt  of  Mayflower  has  been  reduced  by  $675,000. 
Working  capital  has  been  increased  by  $100,000  dar¬ 
ing  this  period  (J.  A.  740). 

(g)  At  the  end  of  1946  the  fixed  assets  were  $4,716,000 
odd.  At  the  end  of  1949  they  had  increased  to 
$5,079,000  odd. 

For  all  of  these  very  valuable  services  Hilton  has  been 
paid,  under  the  contract,  an  average  of  about  $72,000 
a  year.  Had  these  contributions  been  made  by  another 
organization  capable  of  rendering  the  services  which  the 
Hilton  staff  did,  Mayflower,  obviously,  would  have  had  to 
pay  for  them  and  at  a  higher  rate  than  one  per  cent  of  the 
gross  sales.  Even  in  the  contracts  hereinbefore  mentioned, 
which  were  authorized  by  boards  without  directors  in  com¬ 
mon,  the  rates  of  compensation  were  higher  than  in  the 
instant  contract. 

John  L.  Hennessey,  former  chairman  of  the  board  of 
Statler  Hotel  Corporation  and  an  hotel  man  of  fifty  years’ 
experience,  testified  the  contract  was  eminently  fair  to  both 
sides  (J.  A.  760-765).  He  was  in  court  and  heard  all  the 
testimony  on  that  issue.  He  said  the  rate  of  compensation 
was  fair ;  that  it  was  necessary  for  Mayflower  to  have  the 
group  of  experts  provided  by  the  contract;  that  when 
Statler  came  into  the  picture  in  Washington,  the  situation 
changed,  and  Statler  does  have ,  as  he  put  it,  “a  bunch  of 
experts 
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J.  E.  Frawley  of  Detroit,  an  hotel  expert  of  many  years’ 
experience  and  a  former  president  and  member  of  the 
board  of  the  American  Hotel  Association,  testified  the 
contract  was  a  fair  one  and  that  the  compensation  provided 
therein  was  fair,  that  neither  Mayflower  nor  any  hotel 
could  get  the  services  and  benefits  under  the  contract 
without  paying  for  them ;  that  if  he  had  been  a  member  of 
the  board  of  Mayflower  he  would  have  felt,  under  the  cir¬ 
cumstances,  the  necessity  for  such  a  contract  (J.  A. 
767-769). 

Hundreds  of  Mayflower  minority  stockholders  have  sup¬ 
ported  the  managerial  judgment  of  their  board  at  anmfll 
meetings  since  the  operating  contract  became  effective 
(J.  A.  789). 

No  unfairness  having  been  shown  in  this  contract,  the 
question  of  whether  or  not  a  wiser  course  for  the  oper¬ 
ation  of  Mayflower  might  have  been  pursued  is  not  a  sub¬ 
ject  of  judicial  inquiry.  That  is  a  matter  of  managerial 
discretion.  Beasley  v.  Mutual  Housing  Co.,  Inc.,  59  App. 
D.  C.,  245;  39  F.  (2d)  290;  Wheeler  v.  Pullman  Iron  and 
Steel  Co.,  143  HL  197,  207. 

What  answer  do  appellants  make  to  the  fairness  and 
undisputed  benefits  above  set  forth.  They  cite  Keenan  v. 
Eshleman,  2  Atl.  (2d)  904.  It  is  no  answer.  The  facts  in 
Keenan  case  were  these : 

A  company  known  as  Consolidated  was  formed  to  take 
over  the  assets  of  a  company  in  failing  circumstances. 
Among  such  assets  was  the  common  stock  of  a  corporation 
known  as  Sanitary.  Sanitary  continued  an  arrangement 
to  pay  a  monthly  fee  to  Consolidated  for  so-called  mana¬ 
gerial  services.  The  services  were  of  an  auditing  character. 
Consolidated  at  first  employed  an  auditor  at  a  salary  of 
$500  a  month.  Subsequently  this  auditor  was  discharged, 
but  the  monthly  sum  was  continued  to  be  paid  by  Sanitary. 
Consolidated  had  the  same  officers  as  Sanitary,  and  these 
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officers  were  receiving  compensation  from  both  corpora¬ 
tions.  Consolidated  itself  went  into  receivership.  The  en¬ 
tire  personnel  of  Consolidated  available  to  render  the 
services  consisted  only  of  the  paid  officers  of  both  Con¬ 
solidated  and  Sanitary  and  one  part-time  stenographer. 
The  theory  of  the  defense  was  that  Consolidated  rendered 
Sanitary  sufficient  managerial  services  by  the  officers  them¬ 
selves;  that  although  they  were  paid  officers  of  both  com¬ 
panies,  their  salaries  as  officers  of  Consolidated  were  no 
different  from  those  of  any  corporate  officers.  With  respect 
to  this  defense,  the  court  said  (p.  907) : 

“*  •  #  This  defense  is  easily  understood,  and  in  a 
proper  factual  setting  would  be  effectual.  But,  the 
only  personnel  of  Consolidated  were  the  appellants  and 
one  part  time  stenographer.  The  only  agents  through 
which  Consolidated  could  render  service  of  any  kind 
were  the  appellants.  •  •  •  (Italics  ours.) 

“•  •  *  Sanitary,  as  a  corporation,  received  no  benefit 
from  Consolidated,  and  was  not  interested  in  its  exist¬ 
ence.”  (Italics  ours.) 

The  lower  court  deemed  the  arrangement  fraudulent. 
The  reviewing  court  said: 

“•  *  *  No  other  view  was  possible  under  the  law  and 
the  facts.”  (Italics  ours.) 

And  the  court  then  made  the  statement  hereinbefore  set 
forth  that  appellants  had  ‘ ‘ signally  failed  to  maintain’ * 
the  burden  of  showing  the  fairness  of  the  arrangement. 
Under  the  facts,  there  can  be  no  quarrel  with  the  Keenan 
case. 

The  lengths  which  appellants  have  gone  with  that  case 
in  an  attempt  to  defeat  the  contract  here  conclusively  ex¬ 
hibits  the  inherent  weakness  of  their  position.  When  the 
outstanding  staff  of  Hilton  is  considered,  as  well  as  the 
services  and  benefits  that  staff  rendered  to  Mayflower,  and 
when  there  is  considered  the  further  fact  that  Hilton  offi¬ 
cers  received  no  compensation  from  Mayflower,  it  is  ap¬ 
parent  the  Keenan  case  is  wholly  inapplicable. 
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CONCLUSION. 

The  record  here  is  free  of  error  and  we  respectfully  urge 
that  the  judgment  of  the  District  Court  be  affirmed. 

Roger  J.  White  ford, 

John  J.  Wilson, 

815  Fifteenth  Street,  N.  W., 
Washington,  D.  C. 

Clatjde  A.  Roth, 

231  S.  LaSalle  Street, 

Chicago,  Ill. 

Attorneys  for  Appellees 
Hilton  Hotels  Corporation , 
Joseph  P.  Binns, 

Harry  L.  Ludwig, 

William  J.  Friedman. 

Whitefobd,  Hart,  Carmody  &  Wilson, 

Of  Counsel. 
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Mayflower  Hotel  Stockholders  Protective 
Committee,  et  al.,  Appellants, 

v. 

Mayflower  Hotel  Corporation,  et  al.,  Appellees. 


Appeal  from  the  United  States  District  Court  for  the 

District  of  Colombia. 


BRIEF  OF  APPELLEES  MAYFLOWER  HOTEL  COR¬ 
PORATION,  JOHN  CLIFFORD  FOLGER,  JOHN 
STEWART,  ROBERT  V.  FLEMING  AND  THORN¬ 
TON  RANEY. 


COUNTER-STATEMENT  OF  FACTS. 

The  facts  of  this  case  are  set  out  in  detail  in  the  findings 
of  fact  made  by  the  court  below  (J.  A.  165-175).  The  ex¬ 
tended,  argumentative  statement  set  out  in  appellants’ 
brief  entirely  ignores  the  findings  made  below  and  is  essen- 
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tially  a  reargument  of  the  allegations  of  the  amended  com¬ 
plaint,  which,  after  hearing  a  substantially  similar  argu¬ 
ment,  the  trial  court  refused  to  find  to  he  the  facts. 

Appellants  are  apparently  seeking  a  trial  de  novo  on  the 
record  of  all  the  allegations  and  issues  which  were  disposed 
of  below.  Such,  however,  is  precluded  by  the  clear  language 
of  Rule  52  of  the  Federal  Rules  of  Civil  Procedure,  which 
provides,  inter  alia: 

“Findings  of  fact  shall  not  be  set  aside  unless  clearly 
erroneous,  and  due  regard  shall  be  given  to  the  oppor¬ 
tunity  of  the  trial  court  to  judge  of  the  credibility  of 
the  witnesses.” 

Appellants  do  not  expressly  take  the  position  that  the 
lower  court’s  findings  are  “clearly  erroneous”  within  the 
meaning  of  Rule  52.  Nevertheless  they  state  the  case  in  a 
manner  which  conflicts  in  all  material  respects  with  the 
facts  as  found.  Appellants  utterly  ignore  the  fact  that  this 
case  was  heard  on  the  merits  below  and  complete  and  ex¬ 
haustive  findings  of  fact  were  made  by  the  trial  court.  To 
sustain  their  arguments  here  made  would  require  this  Court, 
in  the  absence  of  any  showing  that  the  findings  are  “clearly 
erroneous”  to  disregard  the  unequivocal  mandate  of  Rule 
52.  When  confronted  by  similar  action  of  the  appellant  in 
United  States  v.  National  Association  of  Real  Estate 
Boards  (S.  Ct.  of  U.  S.,  No.  428,  Decided  May  8,  1950),  the 
Supreme  Court  declared : 

“It  is  not  enough  that  we  might  give  the  facts  an¬ 
other  construction,  resolve  the  ambiguities  differently, 
and  find  a  more  sinister  cast  to  actions  which  the  Dis¬ 
trict  Court  apparently  deemed  innocent  ....  We  are 
not  given  those  choices,  because  our  mandate  is  not  to 
set  aside  findings  of  fact  ‘unless  clearly  erroneous ’  ”. 

See  also  United  States  v.  Yellow  Cab  Co.,  338  U.  S.  338. 

It  is  not  therefore  necessary  for  appellees  to  state  the 
case  preliminarily.  The  facts  are  detailed  in  the  findings 


made  below  ( J.  A.  165-175).  Appellants  have  neither  shown 
nor  attempted  to  show  that  these  findings  are  “clearly  er¬ 
roneous”.  They  must  therefore  stand  as  the  basis  for  the 
consideration  of  this  Court. 

SUMMARY  OF  ARGUMENT. 

II  The  appellants  have  failed  to  show  that  the  finding 
of  the  trial  court  that  the  resignations  and  elections  of  di¬ 
rectors  of  Mayflower  at  the  meeting  of  the  Mayflower  Board 
on  December  19, 1946  were  entirely  legal  was  clearly  errone¬ 
ous.  The  actions  at  this  meeting  were  in  accord  with  the 
applicable  law  of  Delaware  and  the  by-laws  of  Mayflower. 
There  was  no  conspiracy  or  subterfuge  to  circumvent  the 
rights  of  minority  stockholders  and  the  minority  has  not 
been  damaged  by  the  manner  in  which  the  Mayflower  direc¬ 
tors  were  elected. 

V  Folger,  Nolan,  Incorporated,  performed  valuable  serv¬ 
ices  for  Mayflower  in  effectuating  a  long  range  sinking 
fund  operation  and  in  serving  as  underwriter  in  the  1946 
refinancing  of  Mayflower.  The  interest  of  appellee  Folger 
in  the  corporation  with  which  Mayflower  dealt  was  at  all 
times  fully  disclosed  to  the  Mayflower  Board  and  the  trans¬ 
actions  were  approved  by  a  disinterested  majority  of  the 
directors  of  Mayflower  who  had  no  interest  in  or  connec¬ 
tion  with  Folger,  Nolan,  Incorporated.  The  services  per¬ 
formed  by  Folger,  Nolan,  Incorporated  involving  its  spe¬ 
cialized  skill  in  investment  banking  and,  in  the  case  of  the 
refinancing  of  1946,  requiring  the  pledging  of  its  credit  to 
the  extent  of  $1,700,000.00,  were  totally  distinct  from  any 
services  which  Folger  was  obligated  to  furnish  Mayflower 
by  reason  of  his  position  as  an  officer  or  director.  Further¬ 
more  the  gain  realized  by  Folger,  Nolan,  Incorporated  from 
these  dealings  with  Mayflower  has  been  stipulated  by  ap¬ 
pellants  to  have  been  the  customary  amount  in  the  District 
of  Columbia  and  the  trial  court  found  it  to  have  been  fair 
and  reasonable.  The  finding  of  the  trial  court  supporting 
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the  foregoing  argument  has  not  been  shown  by  appellants 
to  he  clearly  erroneous. 

VI  While  a  court  of  equity  has  inherent  jurisdiction  to 
appoint  a  receiver  for  a  corporation,  such  action  will  not  be 
taken  in  the  absence  of  a  showing  of  real  emergency  in¬ 
volving  the  risk  of  irreparable  damage  to  the  corporation 
unless  the  drastic  relief  of  receivership  is  granted.  The 
record  fails  to  establish  any  misconduct  or  mismanagement 
on  the  part  of  the  officers  and  directors  of  Mayflower,  but 
on  the  contrary  establishes  beyond  doubt  that  the  corpora¬ 
tion  is  well-managed  and  prosperous.  Receivership  would 
cause  irreparable  damage  to  all  of  the  Mayflower  stock¬ 
holders,  including  appellants.  Appellants  have  failed  to 
establish  the  factual  bases  for  relief  of  any  kind  and  cer¬ 
tainly  not  to  a  receivership. 

VII  The  mechanics  by  which  a  trier  of  the  facts  arrives 
at  his  finding  is  subject  to  his  own  discretion.  After  an¬ 
nouncing  his  decision,  the  court  below  instructed  appellees’ 
counsel  to  submit  proposed  findings  in  accordance  with  the 
announced  decision,  and  to  furnish  appellants’  counsel  with 
a  copy  thereof,  to  which  appellants  might  offer  additions  or 
amendments  if  they  so  desired.  Appellants’  counsel  re¬ 
fused  to  comply  with  the  trial  court’s  instruction  but  filed  a 
set  of  proposed  findings  diametrically  opposed  to  the  an¬ 
nounced  decision.  After  being  informed  that  such  a  docu¬ 
ment  was  improper,  appellants’  counsel  refused  to  utilize 
additional  time  granted  within  which  to  object  to  appellees’ 
proposed  findings.  The  action  of  the  trial  court  in  striking 
appellants’  proposed  findings  from  the  record  has  in  no 
way  prejudiced  them,  since  the  trial  court  was  apprised  of 
the  action  appellants  desired  him  to  take,  and  in  this  court 
appellants  are  not  foreclosed  from  attacking  any  of  the 
findings  of  fact  made  below.  The  effect  of  appellants’ 
failure  to  show  the  findings  to  be  clearly  erroneous  cannot 
be  avoided  on  an  ill-founded  and  captious  objection  to  the 
method  by  which  the  findings  were  drafted. 
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SCOPE  OF  BRIEF. 

To  avoid  duplication  of  discussion  on  many  of  the  issues 
raised  in  appellants’  brief,  and  to  facilitate  the  considera¬ 
tion  of  this  Court,  appellees  have  filed  two  briefs,  seriously 
endeavoring  to  make  each  as  concise  as  the  numerous  issues 
and  the  voluminous  record  will  allow.  An  effort  has  been 
made  to  preserve  the  numbering  of  the  various  issues  raised 
in  appellants’  brief.  Under  the  appropriate  numbered  sub¬ 
divisions  of  the  argument  below,  appellants’  argument  will 
be  answered  or  reference  will  be  made  to  the  brief  filed  in 
behalf  of  Hilton  Hotels  Corporation,  in  which  some  or  all 
of  the  appellees  on  this  brief  will  concur. 

This  brief  is  filed  on  behalf  of  Mayflower  Hotel  Corpora¬ 
tion,  John  Clifford  Folger,  John  Stewart,  Thornton  Raney, 
and  Robert  V.  Fleming.  Another  brief  has  been  filed  on  be¬ 
half  of  Hilton  Hotels  Corporation,  Joseph  P.  Binns,  Harry 
L.  Ludwig,  and  William  J.  Friedman.  Of  the  other  defen¬ 
dants  named  in  the  amended  complaint  The  Donner  Corpo¬ 
ration,  C.  N.  Hilton,  Robert  P.  Williford,  Henry  Crown, 
Robert  W.  Dowling,  L.  Boyd  Hatch,  and  C.  Kenneth  Baxter 
are  non-residents  of  the  District  of  Columbia,  were  never 
served,  and  therefore  were  not  within  the  jurisdiction  of 
the  court  below.  Harold  R.  Baxter  and  Raymond  D.  Mc¬ 
Grath  were,  pursuant  to  the  decision  of  this  Court  on  the 
former  appeal,  dismissed  from  this  action  at  the  pre-trial. 

ARGUMENT. 

I. 

The  appellee  Folger,  in  his  individual  capacity,  concurs 
in  and  adopts  the  brief  of  appellee  Hilton  Hotels  Corpora¬ 
tion  (hereinafter  referred  to  as  Hilton)  with  regard  to  the 
legality  of  the  sale  of  his  stock  in  Mayflower  Hotel  Corpo¬ 
ration  (hereinafter  referred  to  as  Mayflower)  to  Hilton. 
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n. 

The  Resignation  of  Mayflower  Directors  and  the  Election  of 
Their  Successors  at  the  Meeting  of  December  19,  1946, 
Were  in  Complete  Conformity  with  the  Applicable  Law 
of  Delaware  and  the  By-Laws  of  Mayflower  and  There¬ 
fore  Legal  in  All  Respects. 

The  findings  of  fact  made  by  the  court  below  relating  to 
the  meeting  of  the  Mayflower  Board  on  December  19,  1946, 
have  been  entirely  disregarded  by  appellants.  Diligent  ex¬ 
amination  of  the  citations  to  the  record,  represented  in  ap¬ 
pellants’  brief  as  sustaining  their  purported  account  of  the 
facts,  fails  to  reveal  any  evidence  in  support  thereof,  much 
less  any  basis  for  a  holding  that  the  trial  court’s  finding 
was  “clearly  erroneous”.  With  the  exception  of  the  cita¬ 
tion  to  the  minutes  of  the  meeting  of  December  19,  1946 
(J.  A.  23-29),  none  of  the  citations  in  this  section  of  appel¬ 
lants’  brief  even  refer  to  the  meeting  in  question.  Thus 
this  Court  is  confronted  by  what  appellants  represent  to  be 
an  account  of  the  facts,  in  support  of  which  they  adduced 
absolutely  no  evidence  at  the  trial,  which  is  contradicted  in 
every  material  respect  by  the  finding  of  the  trial  court,  and 
is  supported  by  nothing  more  than  the  vague,  discredited 
suspicions  of  appellants. 

The  court  below  found  the  facts  with  respect  to  the  meet¬ 
ing  of  December  19,  1946,  to  be  as  follows;  record  refer¬ 
ences  to  support  that  finding  are  bracketed  therein : 

“18.  On  December  19, 1946,  after  the  purchase  of  the 
controlling  stock  of  the  Mayflower  Hotel  Corporation, 
the  resignations  of  William  L.  Beale,  John  Stewart, 
Raymond  D.  McGrath  and  Harold  R.  Baxter  as  direc¬ 
tors  were  accepted,  and  to  fill  the  vacancies  thus  created 
the  following  Hilton  nominees  were  elected:  L.  Boyd 
Hatch,  Executive  Vice  President  of  the  Atlas  Corpora¬ 
tion  ;  Robert  Dowling,  President  of  the  City  Investing 
Company  in  New  York;  Henry  Crown,  Chairman  of 
the  Board  of  Directors  of  the  Material  Service  Corpo- 
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ration  in  Chicago,  Illinois,  and  a  Director  of  the  Chi¬ 
cago,  Rock  Island  and  Pacific  Railway;  and  Conrad  N. 
Hilton,  President  of  the  Hilton  Hotels  Corporation 
( J.  A.  23-29,  623,  655). 

“No  subterfuge  was  used  for  the  circumvention  of 
the  rights  of  stockholders  in  the  election  of  the  four  new 
directors  at  said  meeting  of  December  19,  1946  ( J.  A. 
213,  269-271,  579,  622,  624-628).  At  the.  time  of  the 
election  of  each  of  said  directors,  a  quorum  of  the 
Board  of  Directors  of  Mayflower  was  at  all  times  pres- 
'  ent  and  voted  for  said  new  directors  (J.  A.  23-29). 
Furthermore,  the  By-Laws  of  the  Mayflower  Hotel 
Corporation,  during  said  corporation’s  entire  exist¬ 
ence,  and  the  Statutes  of  Delaware  have  specifically 
authorized  the  filling  of  vacancies  on  the  Board  of  Di¬ 
rectors  ‘by  a  vote  of  a  majority  of  the  directors  then 
in  office  although  less  than  a  quorum.’  (J.  A.  374-375, 
577-579).” 

Appellants  have  not  only  failed  to  show  that  this  finding  is 
“clearly  erroneous”  within  the  meaning,  of  Rule  52  of  the 
Federal  Rules  of  Civil  Procedure,  but  have  failed  to  direct 
this  Court’s  attention  to  any  evidence  which  would. support 
a  contrary  finding.  The  legality  of  the  election  of  new  di¬ 
rectors  must  therefore  be  determined  on  the  basis  of  the 
foregoing  finding  of  fact. 

Appellants  attempt  to  support  their  contentions  on  this 
appeal  by  quoting  the  opinion  of  this  Court  in  the  former 
appeal  in  this  suit  (Mayflower  Hotel  Stockholders  Protec¬ 
tive  Committee  v.  Mayflower  Hotel  Corporation ,  173  F. 
(2d)  416  (U.  S.  App.  D.  C.  1949)).  In  order  to  determine 
the  extent  to  which  the  aforesaid  decision  is  dispositive  of 
the  issue  now  before  this  Court,  careful  consideration  must 
be  accorded  the  fact  that  the  former  appeal  was  from  a 
judgment  of  dismissal  for  failure  of  the  complaint  to  state 
a  cause  of  action  (J.  A.  80-81).  In  its  opinion  this  Court 
declared  (173  F.  (2d)  416  at  423) : 
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“Inasmuch  as  this  case  comes  up  on  an  order  for  dis¬ 
missal  of  plaintiffs  ’  amended  complaint  in  the  District 
Court,  the  facts  of  the  case  as  they  might  subsequently 
develop  at  a  hearing  of  the  cause  on  its  merits  are  not 
now  before  us  and  we  are  not  concerned  with  what 
plaintiffs  might  or  might  not  be  able  to  prove.  All 
facts  properly  pleaded  are  taken  as  confessed,  as  we 
have  stated  above/ ’ 

Therefore,  the  only  question  before  this  Court  concerned 
the  adequacy  of  a  pleading,  and  for  the  purpose  of  testing 
such  adequacy,  all  facts  well  pleaded  were  taken  to  be  true. 

The  two  material  allegations  of  the  amended  complaint 
which  for  purposes  of  the  pleading  question  befpre  this 
Court  on  the  former  appeal  were  regarded  as  true  were  as 
follows  ( J.  A.  63-64) : 

(1)  Under  the  by-laws  of  Mayflower  the  resignations 
of  four  members  of  the  Board  of  Directors  would  have 
necessitated  elections  by  the  stockholders. 

(2)  The  defendant  Folger  procured  the  four  resig¬ 
nations  before  the  meeting,  but  pursuant  to  a  con¬ 
spiracy  with  Stewart,  C.  Kenneth  Baxter,  Binns  and 
Hilton  and  as  a  subterfuge  to  circumvent  the  rights  of 
stockholders,  presented  these  resignations  in  lots  of 
two. 

This  Court  therefore  declared  at  p.  425 : 

“Here  is  an  allegation  of  a  technical  violation  of  the 
by-laws  of  Mayflower  which,  if  sustained  by  proof , 
would  invalidate  all  the  subsequent  proceedings  of 
which  appellants  complain.  We  think  that  upon  this 
issue  appellees  should  be  required  to  answer  and  be 
put  upon  their  proof/ ’  (Emphasis  added) 

Pursuant  to  the  mandate  of  this  court  appellees  answered 
the  foregoing  allegations  and  adduced  their  proof  thereon. 
On  the  contrary,  appellants  presented  no  evidence  to  sup¬ 
port  their  charges.  After  a  complete  hearing  the  court 
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below  found  that  neither  of  the  foregoing  allegations  was 
true.  The  applicable  statute  of  Delaware  and  the  by-laws 
of  Mayflower  not  only  did  not  require  an  election  by  the 
stockholders  even  if  the  four  resignations  had  been  pre¬ 
sented  at  one  time  on  December  19,  1946,  but  on  the  con¬ 
trary  authorized  the  election  of  new  directors  by  a  majority 
of  those  directors  then  in  office  though  less  than  a  quorum 
(J.  A.  374-375,  577-579).  Furthermore  the  court  below 
found  as  a  fact  that  “  [n]-o  subterfuge  was  used  for  the  cir¬ 
cumvention  of  the  rights  of '  stockholders  in  the  election  of 
four  new  directors  at  said  meeting  of  December  19,  1946” 
(J.  A.  171).  As  heretofore  demonstrated,  appellants  have 
not  only  failed  to  show  that  these  findings  are  “clearly  er¬ 
roneous”  but  have  further  failed  to  show  any  basis  for  a 
contrary  finding  in  the  record  aside  from  the  allegations  of 
the  amended  complaint  and  the  argument  of  appellants* 
counsel 

APPELLANTS’  SHIFT  OF  POSITION. 

Appellants  appear  to  recognize  the  untenability  of  the 
position  they  took  in  the  amended  complaint  and  urged  on 
the  former  appeal  by  attempting  to  shift  from  the  conten¬ 
tion  that  the  by-laws  of  Mayflower  were  violated  to  a  con¬ 
tention  that  there  was  a  “technical  evasion  of  the  by¬ 
laws”,  (Appellants*  Brief,  p.  32),  designed  to  circumvent 
the  right  of  the  minority  stockholders  to  have  the  new  di¬ 
rectors  elected  at  a  stockholders  meeting.  It  should  be 
noted  that  appellants*  new  theory  is  asserted  for  the  first 
time  on  this  appeal.  In  other  words,  the  amended  com¬ 
plaint  alleged  that  the  new  directors  were  elected  on  De¬ 
cember  19,  1946,  by  less  than  a  quorum  of  the  Board,  that 
under  the  by-laws  such  an  election  by  less  than  a  quorum 

was  illegal  and  that  subsequent  acts  of  the  Board  were 

...  *•'#*' 

therefore  invalid. 

-*  \i 

At  the  trial  appellees  introduced  in  evidence  the  by-laws 
of  Mayflower  ( J.A.  374-375)  and  directed  the  court’s  atten¬ 
tion  to  the  Delaware  statute  which  they  paraphrase  (J.A. 
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577-579).  Appellees  further  proved  and  the  trial  court 
found  that  the  elections  of  December  19,  1946,  conformed 
to  these  by-laws  and  that  no  subterfuge  was  used  at  said 
meeting  for  the  circumvention  of  the  rights  of  stockholders. 

Appellants  were  not  able  to  upset  the  unequivocal 
language  of  the  by-laws,  whose  validity  they  concede  (Ap¬ 
pellants’  Brief  p.  34),  nor  were  they  able  to  establish  that 
the  meeting  of  December  19,  1946,  did  not  comply  with 
these  by-laws.  Faced  with  the  complete  collapse  of  the 
allegations  and  theory  of  the  amended  complaint  in  this 
regard,  appellants  now  seek  to  shift  their  position  from 
the  allegation  that  the  by-laws  were  violated  to  the  conten¬ 
tion  that  while  the  valid  by-law  was  complied  with,  it  was 
done  in  such  a  manner  as  to  constitute  a  circumvention  or 
evasion  of  the  rights  of  minority  stockholders. 

Appellants’  new  theory  merits  elaboration  in  order  that 
the  complete  fallacy  thereof  may  be  demonstrated.  The 
Mayflower  by-law  specifically  authorized  the  filling  of 
vacancies  on  the  Board  by  less  than  a  quorum  thereof,  but 
in  such  a  situation,  stockholders  holding  10  per  cent  of  the 
Mayflower  stock  were  authorized  to  apply  for  a  special 
meeting  of  the  stockholders  to  fill  the  vacancies  on  the 
Board.  Directors  thus  elected  at  a  special  stockholders 
meeting  were  to  displace  directors  elected  by  less  than  a 
quorum  of  the  Board  and  were  to  serve  until  the  next  an¬ 
nual  stockholders  meeting  (J.A.  374-375).  Appellants 
therefore  contend  that  pursuant  to  a  conspiracy  to  circum¬ 
vent  the  rights  of  stockholders  to  call  this  special  meeting, 
the  resignations  of  the  four  outgoing  directors  had  all  been 
procured  by  Folger  prior  to  the  meeting  but  were  pre¬ 
sented  in  lots  of  two  so  that  a  quorum  would  always  be 
present.  The  record  provides  ample  answer  to  appellants’ 
argument 

First,  the  lower  court  found  that  a  quorum  of  the  May¬ 
flower  Board  were  at  all  times  present  on  December  19, 
1946,  and  voted  for  the  new  directors  (J.A.  171).  That 
such  is  the  patent  fact  is  demonstrated  by  the  minutes  of 
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that  meeting  ( J.A.  23-29).  Any  effort  to  avoid  this  conclu¬ 
sion  must  be  predicated  on  the  theory  that  Folger  conspired 
with  others  to  circumvent  the  rights  of  the  minority  and 
that  in  pursuance  of  this  conspiracy  he  secured  the  four 
resignations  prior  to  the  meeting  but  presented  them  only 
in  lots  of  two.  The  absolutely  uncontradicted  evidence 
shows  however  that  Folger  had  nothing  to  do  with  the  pro¬ 
curement  of  the  resignations  of  any  directors  (J.A.  579, 
622,  624-628,  640),  and  that  these  resignations  were  ten¬ 
dered  voluntarily  in  order  that  the  new  majority  stock¬ 
holder  could  have  representation  on  the  Board  ( J.A.  213- 
214,  369-372).  The  uncontradicted  minutes  further  show 
that  Folger  did  not  present  these  resignations  but  that  they 
were  presented  by  the  outgoing  directors  to  the  Chairman 
of  the  Board,  William  L.  Beale  (J.A.  23-29).  The  trial 
court  therefore  could  only  conclude  that  a  quorum  of  the 
Board  was  always  in  office  and  that  no  subterfuge  was 
used  to  circumvent  the  rights  of  stockholders.  Therefore 
that  provision  of  the  by-law  relating  to  the  calling  of  a 
special  stockholders  meeting  never  became  operable,  since 
a  legal  quorum  was  always  in  office. 

Second,  if  the  assumption  be  made,  arguendo ,  that  the 
four  resignations  must  be  regarded  as  having  taken  effect 
simultaneously  so  that  only  three  directors  were  left  in 
office,  the  contention  of  the  appellants  that  the  election  of 
new  directors  was  defective  must  nevertheless  fail.  Both 
the  by-laws  of  Mayflower  ( J.A.  374-375)  and  the  Delaware 
statute  (J.A.  577-579)  authorize  the  filling  of  vacancies  on 
the  Board  by  less  than  a  quorum.  Coupled  with  this  pro¬ 
vision  is  the  authorization  for  the  calling  of  a  special  stock¬ 
holders  meeting  set  out  above.  Of  course,  appellants  con¬ 
tend  that  subterfuge  was  used  to  prevent  this  latter  provi¬ 
sion  from  becoming  operable.  Yet  they  adduced  no  evi¬ 
dence  below  and  have  directed  the  attention  of  "this  Court 
to  no  evidence  contrary  to  the  finding  of  the  court  below 
that  no  such  subterfuge  was  used. 
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Continuing  the  assumption  however  that  the  provision 
for  the  calling  of  a  special  stockholders  meeting  was  oper¬ 
able  here,  appellants  did  not  avail  themselves  of  it.  They 
have  contended  from  the  beginning  that  the  elections  on 
December  19,  1946  were  in  some  way  defective,  yet  they 
have  at  no  time  attempted  to  utilize  the  device  which  Dela¬ 
ware  law  and  the  by-laws  of  Mayflower  provided  to  correct 
any  such  defect.  They  cannot  now  be  heard  to  say  that 
they  did  not  pursue  this  remedy  because  the  meeting  was 
so  conducted  that  no  right  to  demand  the  calling  of  such 
a  meeting  ever  accrued.  If  any  such  assertion  were  meri¬ 
torious,  it  should  have  been  presented  to  the  Delaware 
court  pursuant  to  the  statute  of  that  State  (J.A.  577-579). 
If  any  action  had  taken  place  at  the  meeting  of  December 
19,  1946,  which  was  illegal,  such  action  would  have  been  a 
nullity  and  could  not  have  defeated  any  right  appellants 
had  under  Delaware  law.  If  by  circumvention  or  other¬ 
wise,  as  they  now  claim,  there  was  no  legal  majority  of  the 
Board  of  Directors  present  at  the  meeting  of  December 
19th,  then  the  rights  of  appellants  to  seek  an  election  of 
directors  by  the  stockholders  as  provided  by  the  by-laws 
and  the  Delaware  statute  was  not  denied  them.  The  Dela¬ 
ware  court  was  the  proper  forum  for  appellants  ’  attack 
on  these  elections  of  directors  and  nothing  appellees  could 
have  done  would  defeat  their  right  to  utilize  that  forum. 
Appellants  simply  did  not  attempt  to  use  it. 

The  Delaware  statute  and  the  Mayflower  by-law  having 
specified  the  rights  of  minority  stockholders  when  direc¬ 
tors  are  elected  by  less  than  a  quorum  of  the  Board,  and 
appellants  having  failed  to  invoke  that  remedy  prior  to 
the  election  of  directors  at  the  annual  stockholders  meeting 
in*  March,  1947,  appellants  have  no  standing  in  this  suit  to 
complain  of  the  way  a  group  of  directors  were  elected  al¬ 
most  four  years  ago. 

Appellants  have  never  undertaken  to  show  how  their 
rights  have  in  any  way  been  affected  or  how  they  have  been 
damaged  by  the  election  of  four  new  directors  by  the  Board 
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on  December  19, 1946,  rather  than  at  a  special  stockholders 
meeting.  On  that  date  Hilton  was  the  owner  of  a  majority 
of  the  stock  of  Mayflower  and  conld  therefore  have  elected 
the  same  directors  at  a  stockholders  meeting.  Further¬ 
more,  the  new  directors  elected  by  the  Board  on  December 
19,  1946  were  retained  in  office  by  the  stockholders  at  their 
annual  meeting  in  March,  1947  (J.A.  579),  and  their  previ¬ 
ous  action  in  approving  a  management  contract  with  Hil¬ 
ton  was  fully  ratified  by  the  renewal  of  that  contract  by  a 
Board  elected  entirely  by  the  stockholders. 

Appellants  having  failed  to  establish  any  violation  of 
the  applicable  law  or  by-laws  in  the  election  of  directors  on 
December  19,  1946,  and  having  failed  to  show  any  injury 
to  their  rights  from  the  method  of  electing  directors  which 
was  used,  their  contention  that  any  subsequent  transaction 
was  invalidated  by  the  election  of  these  directors  cannot  be 
sustained. 

m  and  IV. 

These  appellees  concur  in  and  adopt  the  brief  filed  on 
behalf  of  Hilton  Hotels  Corporation,  et  al.,  with  regard  to 
the  validity  of  the  management  contract  between  Hilton 
and  Mayflower  and  to  the  admissibility  of  the  evidence 
showing  said  contract  to  have  been  beneficial  to  Mayflower 
and  its  stockholders. 

V. 

The  Profit  Realized  by  Folger,  Nolan,  Incorporated  From 
Dealings  With  Mayflower  Involved  No  Breach  of  the 
Fiduciary  Duties  of  the  Appellee  Folger  and  No  Right 
to  an  Accounting  From  Him  Has  Been  Established. 

Appellants’  treatment  of  the  dealings  between  Folger, 
Nolan,  Incorporated  and  Mayflower  again  illustrates  their 
effort  to  present  the  discredited  allegations  of  the  amended 
complaint  for  a  trial  de  novo  in  this  Court.  Proof  as  to  the 
nature  of  these  dealings  was  fully  adduced  in  the  trial 
court  and  findings  of  fact  were  there  made  which  appellants 
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have  chosen  to  ignore.  These  findings,  with  citations  to 
the  evidence  in  support  thereof  bracketed  therein,  are  as 
follows  (J.  A.  172-175) : 

“20.  The  Trust  Indenture  placed  upon  the  property 
of  the  Mayflower  Hotel  Corporation  following  its  re¬ 
organization  in  1935  required  said  corporation  to  use 
25%  of  its  annual  net  income  for  the  retirement  of  its 
outstanding  bonded  indebtedness  either  by  cash  pay¬ 
ments  to  the  Trustee  or  by  purchase  of  the  Corpora¬ 
tion’s  own  bonds  (J.  A.  520).  In  1936,  the  Board  of 
Directors  of  Mayflower  authorized  Mr.  William  L. 
Beale,  President  of  the  Corporation,  to  appoint  an 
agent  to  make  purchases  of  the  Corporation’s  bonds  in 
the  open  market  to  meet  the  indenture ’s  Sinking  Fund 
requirements.  The  said  Beale  was  vested  with  discre¬ 
tion  both  as  to  the  amount  of  purchases  and  the  price 
to  be  paid  ( J.  A.  442,  443,  521-525,  527-534).  Pursuant 
to  such  authority,  the  said  Beale  appointed  Folger, 
Nolan,  Incorporated  as  the  Corporation’s  Sinking  Fund 
agent  to  handle  the  purchase  of  bonds  in  the  open  mar¬ 
ket  at  an  agreed  commission  of  $7.50  per  $1000.00  bond 
(J.  A.  443-444, 521-525, 527-534). 

“The  Sinking  Fund  operation  was  carried  on  from 
1936  to  1943,  during  which  period  Folger,  Nolan,  In¬ 
corporated  purchased  for  the  Sinking  Fund  bonds  in 
the  principal  amount  of  $1,964,190.00  for  $1,804,946.05 
( J.  A.  381, 440, 535).  During  this  period  Folger,  Nolan, 
Incorporated  received  as  commissions  on  Sinking  Fund 
purchases  approximately  $14,000.00  (J.  A.  440-441). 

Folger,  Nolan,  Incorporated  provided  expert  services 
in  effectuating  a  long  range  Sinking  Fund  operation, 
extending  over  a  period  of  approximately  8  years, 
which  required  the  exercise  of  skill  and  discretion  in 
order  to  avoid  influencing  market  conditions  to  the 
detriment  of  Mayflower  Hotel  Corporation  (J.  A.  521, 
525-527, 589, 594-595).  The  Charter  of  the  Corporation 
specifically  authorizes  an  officer  or  director  to  contract 
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with  the  Corporation  for  his  own  benefit  or  to  be  inter¬ 
ested  in  a  corporation  or  firm  so  contracting,  npon  full 
disclosure  of  such  officer’s  or  director’s  interest  (J. 
A.  447-448,  451-452,  810-811).  The  interest  of  the  de¬ 
fendant  Folger,  as  a  stockholder  and  officer,  in  the 
compensation  paid  to  Folger,  Nolan,  Incorporated  was 
fully  disclosed  to  all  members  of  the  Board  of  Di¬ 
rectors  of  Mayflower  Hotel  Corporation  (J.  A.  443- 
444,  521-525,  527-533).  The  parties  to  this  action  have 
stipulated  that  the  commissions  paid  to  Folger,  Nolan, 
Incorporated  for  its  services  were  the  usual  and  custo¬ 
mary  ones  prevailing  in  the  District  of  Columbia  at 
the  material  times,  and  the  Court  finds  that  they  were 
fair  and  reasonable  (J.  A.  161,  811). 

“Folger,  Nolan,  Incorporated  purchased  $62,340.00 
principal  amount  of  Mayflower  bonds  in  1939  and  1940 
for  The  Donner  Corporation,  but  at  no  time  purchased 
any  bonds  for  Donner  without  first  offering  them  to  the 
Mayflower  Hotel  Corporation  for  the  Sinking  Fund 
( J.  A.  192,  430,  588-589). 

“21.  Folger,  Nolan,  Incorporated,  after  the  termina¬ 
tion  of  the  Voting  Trust  and  the  separation  of  May¬ 
flower  stock  and  bonds  in  1940,  purchased  from  time 
to  time  upon  order  of  The  Donner  Corporation,  com¬ 
mon  stock  of  the  Mayflower  Hotel  Corporation  (J.  A. 
431-436, 536,  613-614,  617-618).  Similar  purchases  were 
made  from  time  to  time  by  Folger,  Nolan,  Incorporated 
for  other  clients  (J.  A.  536).  The  Mayflower  Hotel 
Corporation  purchased  none  of  its  own  stock  after  the 
termination  of  said  Voting  Trust  and  the  separation  of 
stock  and  bonds  (J.  A.  590,  615-616). 

“22.  On  May  27,  1946,  Folger,  Nolan,  Incorporated 
offered  to  refinance  the  Mayflower  Hotel  Corporation’s 
outstanding  first  mortgage  indebtedness  by  the  pur¬ 
chase  of  the  Corporation’s  new  unsecured  promissory 
notes  in  the  total  sum  of  $1,700,000.00,  said  notes  to  bear 
interest  at  a  rate  of  2%%  per  annum,  Folger,  Nolan, 
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Incorporated  offering  to  pay  $1,683,000.00  for  said 
notes  (J.  A.  348-350,  452-453).  The  then  outstanding 
indebtedness  of  the  Mayflower  Hotel  Corporation  was 
secured  by  a  first  mortgage  on  the  hotel  property  which 
bore  interest  at  the  rate  of  3 y2%  per  annum  (J.  A.  348- 
350,  357-358,  454).  Folger,  Nolan,  Incorporated  in  its 
offer  proposed  to  sell  said  notes  to  various  local  banks 
through  private  placement  (J.  A.  348-350).  This  offer 
was  given  careful  consideration  by  all  of  the  directors 
except  the  defendant  Folger,  who  did  not  participate 
in  the  consideration  of  or  vote  upon  the  proposal  (J. 
A.  453-457,  536-566). 

“The  offer  of  Folger,  Nolan,  Incorporated  was  ac¬ 
cepted  by  the  Mayflower  Hotel  Corporation  and  a  pur¬ 
chase  agreement  o-bligating  Folger,  Nolan,  Incorporated 
to  purchase  said  notes  was  executed  by  the  parties  on 
July  12,  1946  (J.  A.  350-357,  454,  458).  After  the 
execution  of  said  purchase  agreement,  Folger,  Nolan, 
Incorporated  undertook  to  sell  these  notes  to  various 
banking  institutions.  Six  Washington  banks  and  one 
Baltimore  bank  later  purchased  the  entire  issue  at  par 
( J.  A.  359,  485-490,  499,  569-570,  597-610).  On  Septem¬ 
ber  5,  1946,  there  was  a  simultaneous  closing  of  the 
transaction.  Those  with  whom  settlement  was  made 
were  representatives  of  the  Mayflower  Hotel  Corpora¬ 
tion;  the  Penn  Mutual  Insurance  Company,  the  owner 
of  the  mortgage  being  called;  Folger,  Nolan,  Incorpo¬ 
rated;  and  the  purchasers  of  the  notes  (J.  A.  570-574, 
610-612). 

“The  books  of  the  Mayflower  Hotel  Corporation  and 
of  Folger,  Nolan,  Incorporated  accurately  reflected  the 
transaction  as  above  described.  The  parties  to  this 
action  have  stipulated  that  the  profit  of  $17,000.00 
made  by  Folger,  Nolan,  Incorporated  on  said  refinanc¬ 
ing  was  the  customary  profit  on  such  transactions  in 
the  District  of  Columbia  at  the  time,  and  the  Court 
finds  it  to  have  been  fair  and  reasonable  (J.  A.  161, 
441-443,  583,  811). 


17 


‘‘The  interest  rate  and  other  terms  and  conditions  of 
said  purchase  agreement  and  notes  were  advantageous 
to  'the  Mayflower  Hotel  Corporation  (J.  A.  302-303, 
385-386,  407-408,  453,  537,  539,  568,  804). 

“Neither  the  defendant  Binns  nor  the  Hilton  Hotels 
Corporation,  nor  any  of  its  officers  or  directors  had 
knowledge  of  the  aforesaid  refinancing  until  after  the 
consummation  thereof  (J.  A.  246-247,  266,  274-277, 
385-386,  571-572,  582-583). 

Appellants  have  ignored  the  foregoing  findings  relating 
to  the  dealings  between  Mayflower  and  Folger,  Nolan,  In¬ 
corporated,  in  substance  using  as  a  statement  of  facts  the 
allegations  of  the  amended  complaint  which  were  completely 
disproved  below.  Appellants  do  not  undertake  to  establish 
that  the  foregoing  findings  are  “clearly  erroneous.”  In 
fact,  they  failed  to  furnish  any  evidence  in  the  court  below 
which  would  even  support  the  representations  as  to  the  facts 
which  they  now  make  to  this  Court,  and  which  were  urged 
on  the  former  appeal.  The  conclusion  is  therefore  ines¬ 
capable  that  these  findings  of  fact  must  stand  under  the 
unequivocal  mandate  of  Buie  52  of  the  Federal  Rules  of 
Civil  Procedure. 

Appellants’  attempt  to  draw  support  for  their  claims 
against  Folger  from  the  opinion  of  this  Court  on  the  former 
appeal  is  futile  in  the  light  of  the  fact  that  a  different 
question  is  now  before  the  Court.  Formerly  the  allega¬ 
tions  of  the  amended  complaint  were  regarded  as  true  for 
the  purpose  of  deciding  the  pleading  question  there  in¬ 
volved.  The  amended  complaint  alleged  that  the  refinanc¬ 
ing  of  Mayflower  in  July  of  1946  was  completed  in  con¬ 
summation  of  a  conspiracy  among  Folger,  Stewart  and 
C.  Kenneth  Baxter  to  clear  the  property  for  the  benefit  of 
Hilton;  that  while  the  Mayflower  notes  were  sold  directly 
to  the  banks,  Folger ’s  corporation  was  fraudulently  en¬ 
tered  as  buyer  on  the  books  of  Mayflower  so  as  to  enable 
Folger  to  defraud  Mayflower  and  its  stockholders  of  a 
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$17,000.00  commission  (J.  A.  62).  This  Court  therefore 
held  that  Folger  should  be  required  to  answer  these  charges 
of  breach  of  trust  (173  F.  (2d)  416  at  425-426). 

Upon  the  trial  of  this  cause  below,  the  foregoing  allega¬ 
tions  were  not  only  unsupported  by  any  proof  adduced  by 
appellants  but  were  directly  disproved  by  the  appellee ’s  evi¬ 
dence.  Hence  the  trial  court  could  come  to  no  other  con¬ 
clusion  than  that  incorporated  in  the  finding  set  out  above, 
that  is,  that  after  full  disclosure  to  the  Mayflower  directors 
of  Folger ’s  interest  in  the  transaction,  Folger,  Nolan,  In¬ 
corporated  bought  the  unsecured  notes  from  Mayflower 
and  resold  them  to  various  banks  at  a  profit  of  $17,000.00, 
that  Folger  abstained  from  acting  as  a  director  of  May¬ 
flower  when  the  Board  considered  the  offer  from  his  firm, 
that  the  refinancing  was  highly  beneficial  to  Mayflower, 
and  that  the  officers  and  directors  of  Hilton  knew  nothing 
of  the  refinancing  until  after  it  was  consummated. 

The  sinking  fund  transactions  between  Mayflower  and 
Folger,  Nolan,  Incorporated  were  not  mentioned  in  the 
amended  complaint  (J.  A.  57-70),  and  therefore  no  allega¬ 
tions  relating  thereto  were  considered  by  this  Court  on 
the  former  appeal.  The  evidence  adduced  below  and  the 
findings  of  fact  based  thereon  are  in  substance  similar  to 
those  relating  to  the  refinancing  of  1946.  The  total  ab¬ 
sence  of  any  evidence  of  wrongdoing  in  these  transactions 
is  accentuated  by  the  fact  that  appellants  rely  primarily 
on  the  fact  that  the  commission  paid  to  Folger,  Nolan,  In¬ 
corporated  as  Sinking  Fund  agent  was  $7.50  per  $1,000.00 
bond,  while  occasional  purchases  of  bonds  were  made  for 
The  Donner  Corporation  at  a  commission  of  $2.50  per 
$1,000.00  bond.  Appellants’  argument  based  on  this  fact 
is  deprived  of  any  force  in  the  face  of  appellants 9  own  stip¬ 
ulation  that  the  commissions  paid  to  Folger,  Nolan,  Incor¬ 
porated  “were  those  customarily  in  effect  at  that  time  in 
•  the  District  of  Columbia”  (J.  A.  161)  and  the  finding  of 
the  trial  court  that  these  commissions  were  “fair  and  reas¬ 
onable”  (J.  A.  173). 


19 


The  issue,  therefore,  which  is  now  before  tbis  Court  is 
whether  a  gain  realized  by  one  corporation  from  a  trans¬ 
action  with  another,  a  director  of  the  latter  having  an  inter¬ 
est  in  the  former  corporation,  is  illegal  and  violative  of  that 
director’s  fiduciary  duty  in  a  factual  situation  like  that  pres¬ 
ently  involved.  Paramount  among  the  facts  here  involved 
are  these:  (1)  the  charter  of  Mayflower  authorized  such 
dealings  with  a  director  or  a  firm  in  which  he  is  interested 
provided  such  interest  is  disclosed  to  the  other  directors 
(J.  A.  447-448) ;  the  interest  of  Folger  was  at  all  times 
fully  disclosed  ( J.  A.  443-444,  521-525,  527-533) ;  the  trans¬ 
actions  were  fair  and  beneficial  to  Mayflower  (J.  A.  302- 
303,  381,  385-386,  407-408,  440,  453,  535,  539,  568,  804). 

Appellants  seemingly  take  the  position  that  any  such 
dealing  is  per  se  illegal  and  violative  of  the  director’s 
fiduciary  duty  to  the  corporation.  An  examination  of  the 
case  of  Magruder  v.  Drury,  235  U.  S.  106,  upon  which  ap¬ 
pellants  rely  to  support  their  position,  reveals  however 
the  fallacious  reasoning  in  which  appellants  indulge.  By 
a  mechanical  application  of  the  doctrine  that  a  director 
owes  a  fiduciary  duty  to  his  corporation  appellants  assert 
the  non  sequitur  that  a  director  is  a  trustee  within  the  pur¬ 
view  of  the  rules  laid  down  in  Magruder  v.  Drury,  supra. 
Attention  must  first  be  given  to  the  kind  of  trust  relation¬ 
ship  involved  in  that  case. 

Drury  had  been  appointed,  by  the  Court  of  the  District 
of  Columbia,  trustee  for  certain,  minors  to  carry  out  the 
provisions  of  a  will  for  the  benefit  of  those  minors.  Acting 
as  such  trustee,  Drury  purchased  certain  notes  from  the 
firm  of  which  he  was  a  partner,  taking  a  commission  on  the 
sale  of  the  notes  to  the  trust  estate.  The  Supreme  Court 
appropriately  held  that  Drury  could  not  rightfully  take 
this  profit  and  should  be  compelled  to  account  to  the  trust 
estate  therefor.  Two  factors  characterize  the  Drury  case, 
however,  and  serve  to  distinguish  it  from  the  dealings  be¬ 
tween  Folger,  Nolan,  Incorporated 1  and  Mayflower.  First, 
Drury  was  a  trustee  in  the  strict  sense,  while  appellee  Fol- 
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ger  was  a  corporate  director,  at  most  only  a  variety  of 
quasi-trustee.  Second,  ‘with  regard  to  the  sale  and  pur¬ 
chase  of  the  notes,  Drury  in  fact  acted  as  both  seller  and 
buyer.  Folger,  on  the  contrary,  disclosed  his  interest  in 
the  transactions  with  Mayflower  and  abstained '  from  act¬ 
ing  on  behalf  of  Mayflower  when  that  corporation  con¬ 
tracted  with  Folger,  Nolan,  Incorporated.  The  dealings  of 
Mayflower  with  Folger ’s  corporation  were  considered  and 
approved  by  a  majority  of  the  Mayflower  Board  having  no 
connection  with  Folger,  Nolan,  Incorporated  and  having 
full  knowledge  of  Folger ’s  interest.  To  such  a  situation 
the  rule  of  Magruder  v.  Drury,  supra,  has  no  application. 

Appellants’  efforts  to  attack  the  dealings  between  Fol¬ 
ger,  Nolan,  Incorporated  and  Mayflower,  while  trying  to 
sidestep  any  imputation  of  wrongdoing  to  the  disinterested 
Mayflower  directors  who  approved  these  transactions  is 
revealing.  Folger,  Nolan,  Incorporated  purchased  bonds 
for  the  sinking  fund  only  upon  definite  instructions  as  to 
price  and  number  from  William  L.  Beale,  then  president  of 
Mayflower,  who  in  the  exercise  of  discretion  given  him  by 
the  Board  had  appointed  Folger,  Nolan,  Incorporated  as 
Mayflower’s  sinking  fund  agent.  Yet  appellants  recognize 
that  Beale  was  guilty  of  no  wrongdoing,  it  being  declared 
in  the  amended  complaint  that  he  was  named  “as  a  nominal 
defendant  only”  (J.  A.  59).  Among  those  directors  who 
passed  upon  the  offer  of  Folger,  Nolan,  Incorporated  to 
underwrite  the  Mayflower  notes  in  1946  were  the  aforesaid 
Beale  and  Robert  Y.  Fleming,  both  outstanding  and  repu¬ 
table  business  men  of  the  District  of  Columbia  ( J.  A.  449- 
450).  Yet  Beale  was  named  as  a  “nominal  defendant” 
only,  and  appellant  John  Lewis  Smith  was  careful  to  de¬ 
clare  to  the  Mayflower  stockholders  shortly  after  this  suit 

was  filed  that  “ _ Mr.  Robert  V.  Fleming  was  not  charged 

with  any  fraud”  (J.  A.  409).  The  inconsistency  of  their 
position  doubtless  has  impressed  appellants,  since  in  their 
brief  they  studiously  avoid  any  mention  of  either  Mr.  Beale 
or  Mr.  Fleming. 
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Should  the  fact  that  Mayflower  dealt  with  Folger,  Nolan, 
Incorporated  and  not  the  appellee  Folger  individually  be 
ignored,  it  is  nevertheless  well  established  that  in  the  fac¬ 
tual  situation,  as  determined  by  the  trial  court,  no  breach 
of  trust  on  the  part  of  Folger  is  involved  and  no  basis 
exists  for  requiring  an  accounting  from  him-  The  general 
rule  is  thus  stated  in  3  Fletcher  Cyclopedia  Corporations, 
§885 : 

“By  the  weight  of  authority,  as  hereafter  stated,  the 
fact  that  a  person  is  a  director  or  other  officer  of  a 
corporation  does  not  prevent  him  from  entering  into 
a  contract  with  the  corporation,  or  selling  it  property, 
or  purchasing  property  from  it,  etc.,  if  the  corporation 
is  represented  by  other  officers,  and  there  is  no  fraud.,, 

To  the  same  effect  see  Winter  v.  Anderson,  242  App.  Div. 
430,  275  N.  Y.  Supp.  373;  Princeton  Power  Co.  v.  Hardy , 
103  W.  Va.  329,  137  S.  E.  362;  Westerly  Theatre  Operating 
Co.  Inc.  v.  Pouzzner,  162  F.  (2d)  821.  The  facts  as  found  by 
the  trial  court  fit  squarely  into  the  conditions  in  the  fore¬ 
going  rule.  Therefore,  even  if  the  corporate  entity  of 
Folger,  Nolan,  Incorporated  be  ignored,  the  gain  realized 
by  the  appellee  Folger  was  entirely  proper  and  no  account¬ 
ing  can  be  compelled. 

In  actuality,  however,  Mayflower  did  not  deal  with  Fol¬ 
ger  individually  but  with  a  corporation  of  which  he  was  a 
director  and  stockholder,  his  interest  in  that  corporation 
being  fully  disclosed.  Thus  the  question  presented  to  this 
Court  is  the  validity  of  dealings  between  corporations 
having  one  director  in  common.  The  opinion  of  this  Court 
on  the  former  appeal,  in  line  with  the  overwhelming  weight 
of  authority,  completely  repudiates  the  contention  of  appel¬ 
lants  that  such  transactions  are  per  se  void  or  illegal.  The 
trial  court  after  hearing  the  evidence  and  closely  scruti¬ 
nizing  the  transactions  involved  found  that  there  was  no 
fraud  or  overreaching,  but  on  the  contrary  that  the  trans¬ 
actions  were  fair  and  highly  beneficial  to  Mayflower.  Ap- 
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pellants  have  consequently  shown  no  right  to  upset  the 
sinking  fund  or  refinancing  dealings  between  Mayflower  and 
Folger,  Nolan,  Incorporated  and  no  right  to  require  an  ac¬ 
counting  from  Folger.  Hellier  v.  Baush  Machine  Tool  Co., 
21  F.  (2d)  705. 

One  of  the  appellants’  primary  contentions  with  regard 
to  the  profit  realized  by  Folger,  Nolan,  Incorporated  on  the 
purchase  and  resale  of  the  Mayflower  notes  in  the  course  of 
the  1946  refinancing  is  that  Folger ’s  firm  profited  from 
something  which  Folger  himself  should  have  done  as  Pres¬ 
ident  and  Director  of  Mayflower.  Even  a  cursory  exami¬ 
nation  of  the  facts  reveals  the  patent  error  of  this  con¬ 
tention. 

The  by-laws  of  Mayflower  define  the  duties  of  its  officers 
(J.  A.  375-376).  Against  this  statement  of  the  duties  of 
the  President  must  be  contrasted  the  underwriting  func¬ 
tion  performed  by  Folger,  Nolan,  Incorporated.  Mr.  Fol¬ 
ger,  in  his  capacity  as  an  investment  banker,  evaluated  the 
money  market  and  proposed  an  offer  of  notes  which  he 
believed  advantageous  to  Mayflower,  yet  sufficiently  attrac¬ 
tive  to  lending  institutions  that  they  could  be  marketed 
(J.  A.  567-569,  598).  Folger,  Nolan,  Incorporated  then  of¬ 
fered  to  buy  such  a  note  issue  from  Mayflower  for  resale, 
and  became  firmly  committed  to  purchase  such  notes  on 
July  12,  1946  (J.  A.  569-570).  It  must  be  noted  that  the 
purchase  agreement  contained  no  escape  clause  ( J.  A.  350- 
357) ;  therefore  Folger,  Nolan,  Incorporated  bore  the  en¬ 
tire  risk  of  the  marketability  of  these  notes  from  July  12, 
1946  until  early  in  September  1946.  After  becoming,  in 
legal  effect,  the  owner  of  the  still  unissued  notes,  Folger, 
Nolan,  Incorporated  endeavored  to  sell  them  (J.  A.  569- 
570).  No  institution  was  then  committed  to  take  the  notes, 
and  in  fact  some  purchasers  were  still  uncommitted  a  day 
or  two  prior  to  the  closing  on  September  5, 1946  ( J.  A.  570, 
608-609).  In  the  light  of  these  undisputed  facts,  the  con¬ 
tentions  of  appellants  that  Folger  should  have  performed 
these  underwriting  functions  by  virtue  of  his  office  of 
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President  of  Mayflower,  and  that  Folger,  Nolan,  Incor¬ 
porated  performed  no  services  but  only  took  a  “rake-off” 
of  $17,000  without  putting  any  money  into  the  refinancing, 
approach  absurdity.  The  credit  of  Folger,  Nolan,  Incor¬ 
porated,  and  not  that  of  Folger  himself,  was  committed  to 
the  extent  of  $1,700,000  from  July  12  to  September  5,  1946. 
Folger  as  President  of  Mayflower  had  neither  the  obligation 
nor  the  right  to  pledge  the  credit  of  Folger,  Nolan,  Incor¬ 
porated  for  this  purpose.  Furthermore,  the  fact  that  the 
refinancing  was  consummated  by  a  simultaneous  closing 
among  all  interested  parties  does  not  obscure  the  fact  that 
for  two  months  Folger,  Nolan,  Incorporated^  credit  was 
pledged  in  the  amount  of  $1,700,000  and  that  it  bore  for 
two  months  the  complete  risk  of  the  marketability  of  the 
Mayflower  notes.  The  conclusion  is  inescapable  that  Fol¬ 
ger,  Nolan,  Incorporated  performed  a  valuable  underwrit¬ 
ing  service  of  benefit  to  Mayflower,  and  appellants  them¬ 
selves  have  stipulated  that  the  profit  made  by  Folger,  No¬ 
lan,  Incorporated  was  the  customary  profit  on  such  under¬ 
writing  in  the  District  of  Columbia. 

That  the  refinancing  in  1946  was  beneficial  to  Mayflower 
is  uncontested  in  the  record.  As  early  as  1942,  appellant 
John  Lewis  Smith  urged  that  Mayflower’s  indebtedness  be 
refinanced  (J.  A.  407-408).  After  the  refinancing  in  1944 
which  resulted  in  a  loan  at  an  interest  rate  of  3 y2  per  cent, 
the  minutes  of  the  annual  stockholders  meeting  reveal  the 
following  ( J.  A.  407-408) : 

“Mr.  John  Lewis  Smith  stated  that  in  his  opinion 
the  officers  and  directors  were  to  be  congratulated  upon 
obtaining  a  loan  on  the  terms  stated  and  that  he  was 
heartily  in  favor  of  the  proposed  refinancing.  .  .  .” 

This  approbation  of  a  Sy2  per  cent  loan  presumably  was 
accentuated  when  Folger,  Nolan,  Incorporated  succeeded 
in  1946,  in  effectuating  a  refinancing  at  2%  per  cent.  The 
witness,  Conrad  N.  Hilton,  concededly  an  expert  in  hotel 
financing,  testified  that  he  knew  of  no  other  hotel  in  the 
United  States  which  has  been  financed  at  as  low  a  rate  as 
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that  secured  for  Mayflower  by  Folger,  Nolan,  Incorporated 
(J.  A.  302). 

The  sweeping  charges  of  fraud  and  overreaching  in  the 
dealings  between  Folger,  Nolan,  Incorporated  and  May¬ 
flower  which  appellants  presented  to  this  Court  on  the  for¬ 
mer  appeal  were,  pursuant  to  this  Court’s  mandate,  an¬ 
swered  by  appellees  and  fully  examined  in  the  Court  below. 
Appellants  failed  to  adduce  any  evidence  in  support  of 
these  intemperate  charges.  The  overwhelming  evidence  pre¬ 
sented  by  appellees  led  to  the  finding  of  fact  set  out  above 
that  these  transactions  were  carried  out  in  good  faith,  with 
complete  disclosure  of  Folger ’s  interest,  and  were  ap¬ 
proved  by  a  disinterested  majority  of  the  Board  of  May¬ 
flower  under  the  conviction  that  they  would  be  beneficial. 
The  findings  of  the  trial  court  have  confirmed  this  convic¬ 
tion.  Appellants  have  neither  undertaken  nor  succeeded 
in  showing  these  findings  to  be  clearly  erroneous,  but  have 
again  attempted  to  urge  upon  this  Court  the  now  dis¬ 
credited  allegations  of  the  amended  complaint.  This 
'Court,  however,  is  not  determining  the  adequacy  of  a 
pleading;  it  is  determining  appellants’  right  to  prevail  on 
facts  determined  after  a  long  and  patient  hearing  below. 
Appellants  have  simply  failed  to  establish  the  facts  they 
formerly  represented  to  this  Court  to  be  true.  The  facts 
have  been  found  in  accordance  with  the  virtual  totality  of 
the  evidence.  The  application  of  well  established  prin¬ 
ciples  of  law  thereto  entitles  the  appellee  Folger  to>  com¬ 
plete  vindication,  and  entitles  the  appellants  to  no  relief 
from  him. 

VL 

Appellants  Have  Established  No  Right  to  Have  a  Receiver 
Appointed  to  Manage  or  Liquidate  The  Mayflower 
Hotel  Corporation. 

Appellants  ’  primary  argument  on  the  issue  of  whether  a 
receiver  should  be  appointed  for  the  Mayflower  Hotel  Cor¬ 
poration  concerns  the  inherent  jurisdiction  of  a  court  of 
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equity  to  appoint  a  receiver  in  an  appropriate  case.  Such 
argument  has  no  relevance  to  the  issue  now  before  this 
Court,  however,  since  appellees  do  not  contest  the  basic 
jurisdiction.  The  real  issue  before  this  Court  is  whether 
appellants  established  below  those  facts  upon  which  the 
appointment  of  a  receiver  depends.  The  record  shows  be¬ 
yond  question  that  they  have  not  done  so. 

Apparently  the  basis  for  appellants’  demand  for  a  re¬ 
ceivership  is  the  alleged  fraud  or  mismanagement  of  May¬ 
flower  under  the  management  contract  with  Hilton.  How¬ 
ever,  the  lower  court  found  that  the  by-laws  of  Mayflower 
specifically  authorized  such  management  contracts;  that 
the  management  contract  has  at  all  times  been  fair  -to  May¬ 
flower  and  its  stockholders;  that  the  compensation  paid 
Hilton  for  services  rendered  under  the  contract  has  been 
fair  and  reasonable ;  that  these  services  were  necessary  in 
order  for  Mayflower  to  maintain  its  competitive  position 
and  were  of  a  kind  to  which  Mayflower  was  not  entitled  un¬ 
less  it  purchased  them  by  a  management  contract  or  other¬ 
wise  (J.  A.  171-172).  Appellants  have  not  shown  that 
these  findings  are  clearly  erroneous;  consequently  they 
must  stand  to  determine  the  existence  of  factors  which 
would  warrant  the  appointment  of  a  receiver  for  Mayflower. 

The  cases  cited  by  appellants  indicate  that  a  showing 
of  fraud,  mismanagement  or  breach  of  trust  must  be  es- 
stablished  in  order  to  warrant  a  receivership.  Where  the 
findings  of  fact  negative  the  existence  of  any  of  these  fac¬ 
tors,  the  purely  ancillary  claim  that  a  receiver  be  appointed 
must  fail.  Basically  the  defect  in  appellants  ’  claim  is  their 
fundamental  failure  to  establish  grounds  for  relief  of  any 
kind,  since  neither  they  individually  nor  Mayflower  has 
been  injured.  Even  more  clearly  however,  they  have 
shown  no  basis  for  such  drastic  and  emergency  relief  as 
receivership. 

These  appellees  have  not  undertaken  to  discuss  the  va¬ 
lidity  of  the  management  contract  between  Mayflower  and 
Hilton,  that  issue  being  treated  in  the  brief  filed  on  behalf 
of  Hilton  in  which  these  appellees  concur. 
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Upon  the  assumption,  however,  made  arguendo,  that  the 
management  contract  should  be  set  aside,  appellants  are 
nevertheless  not  entitled  to  a  receivership.  Appellants 
would  be  required  to  show  “grounds  of  immediate  emer¬ 
gency  that  call  for  the  appointment  of  a  receiver,  charac¬ 
terized  in  the  decisions  as  one  of  last  resort,  to  the  exclusion 
of  other  remedies’ ’  ( Maxwell  v.  Enterprise  Wall  Paper 
Manufacturing  Co.,  131  F.  (2d)  400  at  404.)  This  they 
have  not  done.  This  Court  does  not  need  citation  of  au¬ 
thority  or  extended  discussion  as  to  -why  the  remedy  of 
receivership  should  be  regarded  “as  one  of  last  resort”. 
The  effect  of  this  remedy  upon  the  business  of  the  corpora¬ 
tion  is  generally  disastrous.  In  fact,  appellants  ask  that  a 
receiver  be  empowered  to  sell  the  assets  of  Mayflower  and 
wind  up  its  affairs.  Yet  appellants  do  not  assert  that  the 
Mayflower  Hotel  is  being  mismanaged ;  they  merely  object 
to  its  being  managed  by  Hilton  under  a  management  con¬ 
tract.  The  record  is  replete  with  uncontradicted  evidence 
that  the  hotel  is  well  managed  and  that  the  corporation  is 
not  only  solvent  but  prosperous.  Disruption  of  the  busi¬ 
ness  of  Mayflower  by  throwing  it  into  receivership  would 
cause  irreparable  damage  to  appellants  themselves  who 
have  not  only  retained  their  original  stock  holdings,  but 
have  increased  their  holdings  during  the  time  this  suit  has 
been  in  litigation  (J.  A.  445-446).  In  such  a  situation  their 
demand  for  the  appointment  of  a  receiver  for  Mayflower  is 
nothing  short  of  absurd. 

The  desperation  of  appellants  in  their  efforts  to  disrupt 
the  business  of  Mayflower  and  the  reductio  ad  absurdwm 
of  their  demand  for  a  receivership  are  thrown  into  clear 
focus  by  the  following  facts  about  the  Mayflower  Hotel 
Corporation : 

(1)  During  the  years  1947-1949  the  equity  of  May¬ 
flower  stockholders  has  been  increased  by  approxi¬ 
mately  $2,390,000  (J.  A.  740). 
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(2)  During  the  years  1947-1949  capital  expenditures 
aggregating  $1,264,000  have  been  made,  or  an  average 
of  $421,000  per  year  (J.  A.  736). 

(3)  During  the  years  1947-1949  dividends  have  been 
paid  for  the  first  time  on  Mayflower  stock.  These 
dividends  totaled  $350,000  (J.  A.  739). 

(4)  In  the  years  1947-1949,  the  book  value  of  May¬ 
flower  stock  increased  from  $9.55  per  share  to  $11.85 
per  share,  an  increase  of  $2.30  per  share  (J.  A.  739). 

(5)  Mayflower’s  average  earnings  per  share  of  stock 
during  the  years  1947-1949  were  $1.07.  This  must  be 
contrasted  with  the  average  for  the  years  1944-1946, 
which  were  boom  years  in  the  hotel  business,  of  85^ 
per  share  (J.  A.  739). 

(6)  Since  December  1,  1946,  the  outstanding  debt  of 
Mayflower  has  been  reduced  by  $675,000  (J.  A.  740). 

(7)  During  the  years  1946-1949  the  fixed  assets  of 
Mayflower  have  increased  by  approximately  $360,000. 

The  financial  success  of  Mayflower’s  operation  clearly 
reflects  the  calibre  of  its  management.  The  foregoing 
facts,  undisputed  in  the  record,  are  in  sharp  contrast  to  the 
vague  and  unsupported  allegations  of  misconduct  and  mis¬ 
management  of  Mayflower’s  officers  and  directors.  Yet 
this  is  the  corporation  which  appellants,  in  the  guise  of  a 
derivative  suit  for  the  benefit  of  Mayflower,  would  throw 
into  a  dissolution  receivership. 

Even  if  the  management  contract  should  be  voided  and 
Hilton  ordered  to  make  restitution,  appellants  have  failed 
to  show  wherein  their  rights  and  the  rights  of  Mayflower 
would  not  be  protected  by  a  decree  of  rescission  and  resti¬ 
tution.  The  argument  that  such  relief  would  be  inadequate 
since  Hilton  might  immediately  enter  another  such  ar¬ 
rangement  with  Mayflower  is  clearly  fallacious.  Assuming 
the  present  management  contract  to  have  involved  mis- 
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conduct  on  the  part  of  Mayflower’s  officers  and  directors, 
the  rule  of  law  as  laid  down  in  Feldman  v.  Pennroad  Cor¬ 
poration 60  Fed.  Supp.  716  at  719,  aff’d.  155  F.  (2d)  773, 
is  controlling: 

“But  the  misconduct  of  the  directors  must  be  cur¬ 
rent  and  the  danger  to  the  corporation  must  be  immi¬ 
nent.  Mere  apprehension  of  future  misconduct  based 
upon  prior  mismanagement  of  Pennroad  does  not  merit 
the  appointment  of  a  receiver.” 

Appellants  have  therefore  failed  to  establish  their  right 
to  relief  of  any  kind  and  certainly  not  to  the  drastic,  emer¬ 
gency  relief  of  receivership. 

vn. 

The  Trial  Court  Did  Not  Err  in  Striking  From  the  Record 
“Plaintiffs’  Request  For  Findings  of  Fact  and  Con¬ 
clusions  of  Law.” 

Appellants’  argument  that  the  trial  court  erred  in  or¬ 
dering  “Plaintiffs’  Request  for  Findings  of  Fact  and  Con¬ 
clusions  of  Law”  striken  from  the  record  merits  only  cur¬ 
sory  attention.  The  record  fully  discloses  the  events 
that  transpired  in  the  preparation  of  the  findings  (J.  A. 
179-180).  The  decision  of  the  trial  court  for  the  appellees 
on  all  issues  was  announced  from  the  bench  after  argu¬ 
ment  of  counsel  was  completed.  Appellees’  counsel  were 
then  instructed  to  prepare  proposed  findings  in  line  with 
the  court’s  decision  and  appellants’  counsel  were  in¬ 
structed  to  submit  suggested  additions  and  amendments 
thereto. 

Proposed  findings  were  drafted  by  appellees’  counsel 
and  submitted  to  counsel  for  appellants,  pursuant  to  the 
court’s  order.  Instead  of  proposing  modifications  and 
additions  thereto  in  line  with  the  announced  decision  of 
the  court,  appellants’  counsel  presented  proposed  findings 
and  conclusions  diametrically  opposed  to  the  announced 
decision.  After  the  court  informed  appellants’  counsel 
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that  such  a  document  was  not  proper  and  should  be  stricken 
from  the  record,  he  gave  them  two  additional  weeks  to  pre¬ 
sent  specific  objections  to  the  findings  as  proposed  by- 
appellees.  Appellants’  attorneys  declined,  however,  to 
avail  themselves  of  this  opportunity,  nor  did  they  request 
any  additional  time  for  that  purpose. 

Appellants’  position  that  the  striking  of  their  docu¬ 
ment  from  the  record  was  error  is  manifestly  untenable. 
The  mechanics  by  which  the  trial  court  arrives  at  his  find¬ 
ings  are  subject  to  his  own  discretion.  For  the  aid  of  the 
court,  appellants’  counsel  were  directed  to  examine  criti¬ 
cally  the  findings  proposed  by  the  prevailing  party.  In¬ 
stead  they  disregarded  this  instruction  and  presented  a 
document  in  clear  non-compliance  with  the  court’s  instruc¬ 
tion.  Had  the  court  then  proceeded  to  find  the  facts 
without  further  aid  from  appellants,  they  would  have  had 
no  standing  to  object.  However,  the  court  accorded  them 
additional  time  to  point  out  wherein  the  findings  as  pro¬ 
posed  by  appellees  were  defective.  This  opportunity  was 
not  utilized  by  appellants. 

Even  if  it  be  assumed  that  the  striking  of  appellants’ 
document  was  error,  appellants  have  not  undertaken  to 
show  how  they  were  prejudiced  thereby.  It  is  not  essen¬ 
tial  in  order  to  preserve  questions  for  review  that  findings 
be  proposed  in  lieu  of  those  adopted.  Monaghan  v.  Hill, 
140  F.  (2d)  31.  Appellants  had  fully  informed  the  trial 
court  of  the  action  they  desired  him  to  take  ( Drybrough  v. 
Ware,  111  F.  (2d)  548),  in  an  extended  argument  to  the 
court  after  the  testimony  was  completed.  Their  proposed 
findings  (See  Appellants’  Brief  pp.  56-71)  were  essentially 
a  reargument  of  the  same  views  theretofore  urged  upon  the 
court.  Furthermore,  the  court  examined  appellants’  pro¬ 
posed  findings  and  was  again  apprised  of  the  action  they 
desired  (J.  A.  179-180).  The  document  containing  their 
proposed  findings  then  had  no  more  standing  or  proper 
place  in  the  record  than  any  series  of  proposed  drafts  of 
an  order  which  might  be  offered  by  counsel  before  a  final 
order  is  signed  by  the  court. 
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Conclusive  evidence  of  the  lack  of  prejudice  to  appel¬ 
lants  from  the  action  of  the  trial  court  of  which  they  com¬ 
plain  is  the  fact  that  appellees  have  at  no  time  contended 
that  appellants  were  foreclosed  by  any  action  or  inaction 
below  from  attacking  the  findings  made  by  the  trial  court. 
Appellees  concede  appellants’  right  to  undertake  to  upset 
any  of  the  findings.  Recognizing,  however,  their  failure 
to  show  any  of  the  findings  to  be  “clearly  erroneous”,  as 
is  required  by  Rule  52  of  the  Federal  Rules  of  Civil  Proce¬ 
dure,  appellants  are  attempting  to  avoid  those  findings  in¬ 
directly  on  which  is  at  best  a  hypertechnical  and  specious 
objection. 

Appellants  have  therefore  failed  to  show  any  error  in 
the  action  of  the  court  below  in  striking  their  proposed 
findings  or  any  prejudice  to  themselves  resulting  from  that 
action. 

CONCLUSION. 

Appellees  respectfully  submit  that  the  judgment  of  the 
court  below  is  a  proper  application  of  the  law  to  the  es¬ 
tablished  facts  and  should  therefore  be  affirmed. 

Respectfully  submitted, 

Edmund  L.  Jones, 

Nelson  T.  Hartson, 

William  B.  Harvey, 

Attorneys  for  Appellees, 
Mayflower  Hotel  Corporation. 
John  Clifford  Folger, 

John  Stewart, 

Robert  V.  Fleming, 

Thornton  Raney. 
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REPLY  BRIEF  FOR  APPELLANTS 


PRELIMINARY  STATEMENT 

This  reply  brief  will  not  repeat  the  argument  contained 
in  appellants’  main  brief  nor  elaborate  the  total  failure 
of  the  appellees  to  answer  the  appellants’  argument.  Com¬ 
ment  will  be  made  only  upon  new  matters  introduced  by 
the  appellees  in  their  briefs. 


I 

Hilton’s  Purchase  of  the  Majority  of  the  Common  Stock 
of  Mayflower  from  Dormer  and  Folger  was  Illegal  and 
a  Fraud  upon  the  Minority  Stockholders  of  Mayflower. 

Appellees  take  the  position  in  their  brief  (pages  10, 
14-17)  that  since  Judge  Goldsborough  found  there  were 
no  firm  offers  for  the  Donner  stock  the  secret  sale  to  Hil- 


2 


ton  was  legal.  It  is  respectfully  submitted  that  Judge 
Goldsborough’s  findings  are  clearly  erroneous  and  indicate 
Ms  misconception  of  the  law  of  tMs  case  and  Ms  disregard 
of  the  former  decision  herein.  It  is  common  business 
practice  that  before  there  can  be  a  firm  offer  in  a  deal 
of  any  magnitude  there  must  be  some  negotiations  between 
the  parties.  Mr.  Kirkeby  and  Mr.  Miller  made  tentative 
offers  to  the  Donner  interests,  but  the  Donner  interests 
refused  to  negotiate  on  the  basis  of  those  offers  in  com¬ 
plete  violation  of  their  fiduciary  duty  to  the  stockholders 
of  the  corporation. 

There  was  a  conflict  of  testimony  with  respect  to  the 
Kirkeby  tentative  offer.  Mr.  Kirkeby,  a  completely  dis¬ 
interested  witness  and  one  of  the  foremost  hotel  men  in  the 
United  States,  testified  to  a  personal  conference  and  a  per¬ 
sonal  telephone  conversation  with  the  Donner  interests. 
The  defendants  Baxter  and  Stewart  stated  that  there  was 
only  a  conference  with  Kirkeby.  It  was  agreed  that  at 
the  first  meeting  Kirkeby  made  a  tentative  offer  of  ap¬ 
proximately  $18.50  a  share.  (J.  A.  184-186,  345)  Kirkeby 
then  testified  that  in  the  middle  of  August,  just  a  few 
weeks  prior  to  the  commencement  of  negotiations  between 
the  Donner  and  Hilton  interests,  Kirkeby  spoke  to  Stewart 
on  the  telephone  and  renewed  Ms  tentative  offer.  Kirkeby 
also  testified  that  Mr.  Stewart  told  him  that  Mr.  Baxter 
was  out  of  the  country  on  Ms  honeymoon  and  would  con¬ 
tact  him  on  Baxter’s  return.  (J.  A.  186-187,  208)  Mr. 
Stewart  dernes  the  second  conversation.  As  evidenced  by 
the  abruptness  of  Judge  Goldsborough’s  decision,  wMch 
he  handed  down  right  from  the  bench  immediately  after 
the  closing  arguments,  he  made  no  findings  on  this  im¬ 
portant  point.  It  is  obvious,  however,  that  Kirkeby ’s  testi¬ 
mony  is  the  more  credible  because  (1)  he  is  a  completely 
disinterested  witness  whereas  Stewart  is  a  defendant,  and 
(2)  Kirkeby ’s  testimony  is  corroborated  by  the  fact  that 
he  knew  that  Baxter  was  out  of  the  country  on  his  honey- 
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moon — a  fact  which  only  Stewart  could  have  related  to 
him. 

Hilton  states  in  its  brief  (page  13)  that  the  idea  of 
calling  a  special  meeting  of  stockholders  before  the  trans¬ 
fer  of  the  control  of  Mayflower  from  Donner  to  Hilton 
“is  so  absurd  as  to  be  little  short  of  ridiculous”.  Ap¬ 
parently  the  appellees  feel  that  this  Court  is  ridiculous 
since  the  Court  specifically  stated  in  its  opinion: 

“It  is  also  true  that  the  majority  shareholders,  upon 
whom  the  minority  is  dependent  for  knowledge,  must 
make  full  disclosure  when  selling  stock  control.” 

Furthermore,  not  only  was  the  stock  control  secretly 
sold,  but  pursuant  to  plan  Hilton  put  in  its  own  officers, 
its  own  Board  of  Directors,  and  took  complete  control  of 
the  hotel  and  the  destiny  of  the  Mayflower  without  the 
calling  of  a  special  stockholders  meeting  or  notice  to  the 
minority  stockholders. 

It  is  clear  that  the  lower  court’s  findings  were  erroneous 
as  a  matter  of  law.  Even  if  it  is  assumed  that  said  find¬ 
ings  are  proper,  the  court’s  conclusion  that  the  transfer 
was  legal  is  error. 

n 

The  Resignation  of  Donner  Nominated  Directors  in  Pairs 
and  the  Election  of  Hilton  Nominated  Directors  in  Pairs 
at  Mayflower’s  Board  of  Directors  Meeting  Held  on 
December  19,  1946,  was  a  Subterfuge  Resulting  in  a 
Technical  Violation  of  the  By-Laws  of  Mayflower  In¬ 
validating  All  Subsequent  Proceedings  Carried  on  by 
the  Board. 

Appellees  in  their  brief  (page  6-13)  state  that  there  is 
no  evidence  to  support  the  fact  that  there  was  a  technical 
evasion  of  the  Mayflower  by-laws  invalidating  all  subse¬ 
quent  proceedings  carried  on  by  that  Board.  Under  the 
findings  of  fact  and  the  minutes  of  the  meeting  of  the 
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Mayflower  Board  of  Directors  held  on  December  19,  1946, 
it  is  clear  that  there  was  a  technical  violation  and  evasion 
of  Mayflower  by-laws. 

The  undisputed  facts  are  that  at  the  December  19,  1946 
meeting  the  chairman  of  the  Mayflower  Board  had  before 
him  the  resignations  of  the  four  Donner  nominees  to  the 
i  seven  man  Board.  The  resignations  were  accepted  in 
pairs  and  the  election  of  the  Hilton  nominees  were  made 
in  pairs  solely  because  of  advice  of  counsel.  ( J.  A.  23-30) 
If  all  four  resignations  had  been  submitted  at  once  the 
remaining  three  directors  could  have  elected  the  Hilton 
nominees  to  the  Board,  but  under  the  by-laws  ten  percent 
of  the  minority  stock  could  have  called  a  special  stock¬ 
holders  meeting  to  reconsider  the  election  of  the  new 
directors  which,  of  course,  would  have  meant  a  thorough 
discussion  of  the  transfer  of  the  control  from  Donner  to 
Hilton  which  apparently  the  appellees  felt  should  be  kept 
secret. 

The  only  purpose  of  such  a  by-law  is  to  prevent  a  whole- 
i  sale  shakeup  of  the  Board  of  Directors  of  a  corporation 
without  the  consent  of  the  stockholders.  Judge  Goldsbor- 
ough  found  that  there  was  a  quorum  present  during  the 
election  of  all  the  directors.  This  finding  indicates  that 
Judge  Goldsborough  completely  misconceived  the  issue  in 
the  case.  The  point  is  that  the  scheme  of  resignations  and 
elections  in  pairs  was  a  device  used,  to  maintain  a  quorum 
so  that  the  provisions  of  the  by-laws  could  be  evaded. 
It  is  clear  that  there  could  have  been  no  other  purpose 
involved. 

The  appellees  state  in  their  brief  (page  11)  that  the 
absolutely  uncontradicted  evidence  shows  that  Folger  had 
nothing  to  do  with  the  procurement  of  the  resignations  of 
any  directors.  This  bold  statement  is  flatly  contradicted 
by  the  record,  for  Mr.  McGrath,  one  of  the  Donner  nomi¬ 
nees  who  resigned  from  the  Board,  submitted  his  resigna- 
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tion  to  the  defendant  Folger  and  wrote  a  letter  on  Decem¬ 
ber  16,  1946,  three  days  before  the  meeting,  to  Mr.  Folger 
stating  ( J.  A.  213) : 

“I  have  purposely  made  no  reference  to  my  reason 
for  resigning  as  I  didn’t  want  to  inadvertently  make 
any  remarks  that  could  be  misconstrued  by  the  minor¬ 
ity  interests.  I  don’t  anticipate  any  trouble  from 
this  source  but  it  is  just  as  well  to  be  careful.  If 
for  any  reason  you  want  this  letter  changed  I  will  be 
glad  to  do  so.” 

In  his  reply  to  this  letter,  dated  December  20,  1946, 
Mr.  Folger  stated  ( J.  A.  371-372) : 

“My  dear  Ray: 

“Thank  you  very  much  for  your  letter  of  December 
16th  and  for  your  thoughtful  interest  in  matters  re¬ 
lating  to  the  Mayflower  and  to  me  personally. 

“I  shall  feel  badly  if  you  will  not  make  our  office 
your  headquarters  when  you  are  in  Washington  or 
passing  through.  I  am  quite  serious  about  this  request 
because  I  am  eager  to  get  your  point  of  view  about 
a  good  many  matters. 

“Iam  checking  with  Thornton  Raney  to  make  sure  the 
oversight  with  respect  to  directors’  fees  is  corrected. 
“ Things  seem  to  be  working  out  satisfactorily  accord¬ 
ing  to  the  plan  which  Ken  and  Jack  mapped  out.  I 
will  make  sure  to  give  your  messages  to  Boyd  Hatch. 
“With  warmest  regards  and  all  good  wishes,  I  am 
‘  ‘  Sincerely  yours, 

“John  Clifford  Folger.” 

Appellees  also  argued  (page  12  of  their  brief)  that  even 
if  there  was  an  evasion  of  the  by-laws  it  should  have  been 
presented  to  the  Delaware  Courts.  Although  the  May¬ 
flower  is  a  Delaware  corporation,  all  of  its  business  is 
conducted  in  the  District  of  Columbia,  all  of  its  assets  are 
in  the  District  of  Columbia,  and  the  stockholders  and  direc¬ 
tors  meetings  and  elections  of  directors  have  always  been 
held  in  the  District  of  Columbia.  It  is,  of  course,  horn  book 
law  that  under  such  circumstances  the  appellants  were 
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justified  in  resorting  to  the  District  of  Columbia  Courts 
for  relief. 

In  view  of  the  above,  it  is  respectfully  submitted  that 
the  lower  court  erred  as  a  matter  of  law  in  disobeying 
the  decision  of  this  Court  and  in  finding  that  there  was 
no  technical  evasion  of  Mayflower  by-laws  which  would 
invalidate  all  subsequent  proceedings. 

m 

The  Management  Contract  and  Renewals  Entered  Into 
Between  Hilton  and  Mayflower  Immediately  After  Hil¬ 
ton  Acquired  Control  of  Mayflower  Should  be  Set  Aside 
and  Hilton  be  Required  to  Account  For  All  Monies  Re¬ 
ceived  Under  the  Contract. 

Appellees  have  completely  mis-stated  appellants  posi¬ 
tion  with  respect  to  the  management  contract.  Appellants 
contend  that  the  management  contract  should  be  set  aside 
because : 

(1)  The  contract  was  not  an  arms  length  transaction 
and  its  provisions  inure  solely  to  the  benefit  of  Hilton. 

(2)  The  management  contract  was  unnecessary  since 
Hilton  officers  and  directors  who  were  also  officers  and 
directors  of  Mayflower  owed  the  fiduciary  duty  to  May¬ 
flower  to  carry  on  its  affairs. 

(3)  The  appellees  completely  failed  to  meet  the  burden 
of  rebutting  the  presumption  of  fraud  that  attached  to 
the  contract  and  its  renewals. 

Judge  Goldsborough’s  findings  with  respect  to  the  man¬ 
agement  contract  were  clearly  erroneous  and  based  upon 
evidence  which  is  wholly  irrelevant  The  question  before 
the  lower  court  was  whether  or  not  on  January  27,  1947, 
the  date  the  management  contract  was  executed,  there 
were  any  circumstances  existing  which  would  rebut  the 
presumption  of  fraud  arising  from  the  crcumstances  sur- 
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rounding  the  execution  of  the  contract.  The  evidence  of 
what  took  place  years  after  the  execution  of  the  contract 
is  clearly  irrelevant.  Appellees  in  their  brief  (page  30) 
try  to  emphasize  that  the  three  minority  directors  of  the 
Board  were  independent  and  could  have  influenced  the 
execution  of  the  management  contract.  This  is  sheer  non¬ 
sense,  for  on  January  24,  1947,  three  days  before  any  of 
the  so-called  independent  directors  saw  the  management 
contract,  Mr.  Hilton  announced  at  the  Board  meeting  of 
Hilton  Hotels  Corporation  that  he  expected  the  Mayflower 
management  contract  would  bring  in  as  revenue  to  Hilton 
the  amount  of  $75,000.00  per  year  (J.  A.  283). 

Furthermore,  Judge  Goldsborough  in  commenting  on 
the  independence  of  the  three  so-called  independent  direc¬ 
tors  states  (T.  R.  p.  523) : 

“Yes,  I  know.  That  is  your  argument.  But  the  an¬ 
swer  to  all  that  is  this,  and  it  is  a  practical  answer: 
Nobody  questioned  the  fact  that  at  the  first  meeting 
those  three  men  did  what  they  thought  they  ought  to 
have  done,  but  if  they  hadn’t  done  what  they  were 
supposed  to  do  by  Hilton  they  would  not  have  been 
directors  the  next  year.  Don’t  you  see?” 

In  spite  of  the  volumes  of  evidence  put  in  by  the  ap¬ 
pellees  to  justify  the  management  contract,  all  of  these 
alleged  benefits  took  place  long  after  the  execution  of  the 
contract  (page  47,  appellants  main  brief).  No  evidence 
was  introduced  to  show  what  benefit  it  would  be  to  May¬ 
flower  to  enter  into  the  management  contract  on  January 
27,  1947.  To  the  contrary,  John  Stewart,  a  defendant 
and  hostile  witness,  testified  that  he  could  see  no  reason 
for  the  management  contract  with  Hilton  (J.  A.  395). 
Appellees  in  their  brief  (page  28)  state  that  at  the  time 
of  the  making  of  the  contract  no  major  improvements 
had  been  made  in  Mayflower  and  that  it  was  faced  with 
a  new  competitor,  the  Statler.  These  are  merely  straw 
men,  for  the  Mayflower’s  records  indicate  that  improve- 
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ments  had  been  planned  for  the  Mayflower,  but  because  of 
the  war  it  was  impossible  to  put  them  into  effect.  All 
the  alleged  improvements  to  the  physical  structure  of  the 
hotel  were  paid  out  of  Mayflower  assets  (J.  A.  690-691). 
Moreover,  the  Mayflower  had  been  successfully  competing 
with  the  Statler  for  several  years  before  Hilton  came  into 
the  picture.  It  should  be  pointed  out  that  the  Mayflower 
was  a  prosperous  hotel  and  the  Hilton  Hotels  Corpora¬ 
tion  had  only  been  in  existence  six  months  before  the 
management  contract  was  executed. 

In  a  series  of  great  afterthoughts  appellees  tried  to 
justify  the  contract.  However,  after  analysis,  the  collected 
facts  show  that  the  only  reason  the  Mayflower  has  con¬ 
tinued  to  earn  income  since  Hilton  took  over  is  because 
of  the  increase  in  prices  of  rooms  and  meals  served;  the 
volume  in  each  instance  having  decreased  since  that  date 
(J.  A.  p.  415,  745).  The  appellees  had  two  expert  wit¬ 
nesses  testify  as  to  the  reasonableness  of  the  provisions 
of  the  management  contract.  This  testimony  is  entitled 
to  little  weight.  Mr.  Frawley  testified  that  he  had  not 
read  the  management  contract  but  had  merely  been  given 
some  high-lights  of  it  by  the  appellees  ( J.  A.  p.  770).  Mr. 
Hennessey  stated  that  he  could  not  testify  that  all  of  the 
provisions  of  the  contract  were  fair  (J.  A.  p.  766). 

Appellees  attempt  to  compare  the  Mayflower  contract 
with  the  contract  between  the  William  Penn  Hotel  in 
Pittsburgh  and  the  Statler  Hotel  Corporation  and  the  old 
management  contract  between  Mayflower  and  the  American 
Security  and  Trust  Company.  These  contracts  cannot  be 
compared  to  the  present  contract  since  they  were  executed 
under  entirely  different  circumstances.  The  William  Penn 
contract  is  not  a  contract  between  a  trustee  and  a  fiduciary. 
There  was  no  evidence  put  in  the  record  to  show  the  cir¬ 
cumstances  surrounding  the  contract,  as  for  example, 
whether  William  Penn  was  operating  at  a  loss  and  needed 
additional  expert  administrative  assistance. 


The  old  Mayflower  contract  with  the  American  Security 
and  Trust  Company  was  a  result  of  the  reorganization 
of  the  Mayflower.  The  Mayflower  was  insolvent,  its  gross 
receipts  were  small  and  the  Court  felt  that  the  rate  of 
compensation  paid  to  the  American  Security  and  Trust 
Company  was  fair,  under  those  circumstances.  "When  the 
management  contract  with  Hilton  was  entered  into  the 
Mayflower  was  a  prosperous  hotel  earning  income  since 
1940  and  with  gross  receipts  far  in  excess  of  those  of  the 
Mayflower  when  the  old  management  contract  was  entered 
into. 

In  conclusion,  it  seems  clear  that  Judge  Goldsborough’s 
finding  with  respect  to  the  fairness  of  the  contract  is 
clearly  erroneous  and  based  upon  a  misconception  of  the 
law  of  the  case. 

IV 

Defendant  Folger  as  President  of  Mayflower  and  Presi¬ 
dent  and  Dominating  Stockholder  of  Folger,  Nolan  & 
Company  Violated  his  Fiduciary  Duties  and  Illegally 
Profited  in  Refinancing  the  Mayflower  Mortgage  and 
Should  be  Required  to  Account  Therefor. 

Appellees  ’  contention  that  this  was  merely  a  transac¬ 
tion  between  two  corporations  with  a  common  director 
is  not  correct.  Folger  was  President  of  Mayflower  and 
completely  dominated  his  corporation,  of  which  he  owned 
80%  of  the  stock  and  was  its  President  Judge  Golds- 
borough  disregarded  the  opinion  of  this  court  where  it 
was  said  with  respect  to  Folger ’s  serious  breach  of  trust: 

“Bearing  in  mind  that  Folger  was  President  and 
Director  of  the  Mayflower  Corporation,  as  well  as 
senior  partner  of  the  brokerage  firm,  this  charge  is 
that  he  did  not  deal  at  arm’s  length  with  his  own 
firm  in  the  transaction,  but  took  a  *  rake-off’  of  $17,000 
through  false  entries  on  the  Mayflower  books  for 
doing  something  that  he  should  have  done  in  his  ca- 
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parity  as  President  and  Director  of  the  Mayflower 
Corporation.” 

There  is  no  contention  that  this  deal  was  at  arm’s 
length.  The  item  of  $1,700,000  (which  consisted  of  $1,- 
683,000  received  from  the  banks  pins  $17,000  paid  to  Fol- 
ger  as  a  commission)  was  carried  on  the  books  of  May¬ 
flower  as  if  this  were  a  direct  sale  of  the  notes  to  Folger, 
Nolan  &  Company,  whereas  in  fact  and  in  truth,  the  Presi¬ 
dent  of  Mayflower  knew  that  every  dollar  of  the  purchase 
price  came  from  the  banks.  (J.  A.  p.  610-612). 


V 

The  Court  Erred  in  Striking  From  the  Files  the  “Plain- 
!  tiffs’  Request  for  Findings  of  Fact  and  Conclusions  of 

Law”. 

Appellees  take  the  position  that  the  appellants  were  not 
prejudiced  by  the  striking  from  the  files  of  the  appellants 
findings  of  fact  and  conclusions  of  law.  The  findings  of 
fact  in  this  case  were  prepared  by  appellees  who,  under 
Judge  Goldsborough ’s  direction,  were  to  submit  the  find¬ 
ings  to  appellants  for  approval  as  to  form.  Upon  analysis 
it  became  apparent  that  the  findings  were  grossly  inac¬ 
curate  and  appellants  felt  compelled  to  submit  their  own 
findings.  Judge  Goldsborough  refused  to  consider  these 
findings,  struck  them  from  the  files  and  subsequently 
signed  the  findings  of  fact  as  submitted  by  appellees.  As 
a  consequence  we  see,  for  example,  (1)  there  is  no  find¬ 
ing  as  to  whether  or  not  Kirkeby  had  a  second  conversa¬ 
tion  with  Stewart,  (2)  whether  or  not  John  Lewis  Smith 
did  submit  offers  from  Miller  to  Folger  as  testified  to  by 
John  Lewis  Smith  but  denied  by  Folger,  (3)  there  is  no 
finding  that  at  the  December  19,  1946  Board  meeting  of 
the  Mayflower  there  was  a  resignation  and  election  of  new 
directors  in  pairs.  The  foregoing  incidents  emphasize 
i  the  antagonism  of  Judge  Goldsborough  to  the  decision 
of  this  Court.  Again  it  should  be  noted  that  after  two 


I; 

i 


weeks  of  daily  trial  and  the  submission  of  almost  100 
exhibits,  Judge  Goldsborough  immediately  after  closing 
argument,  rendered  his  opinion.  It  is  difficult  to  see  how 
any  analysis  of  the  exhibits  of  the  appellants  and  the 
exhibits  of  appellees  could  have  been  made. 


CONCLUSION 


None  of  the  new  items  raised  by  the  appellees  in  their 
briefs  have  any  merit,  or  supply  any  reason  for  the  af¬ 
firmance  of  the  judgment  below.  The  judgment  should  be 
reversed. 

Respectfully  submitted, 

Leslie  C.  Garnett, 

Samtjel  F.  Beach, 

John  Lewis  Smith,  Jr., 

D.  Worth  Clark, 

Edgar  J.  Goodrich, 

Jerome  J.  Dick, 

Attorneys  for  Appellants 


